8§ 224-a. Prevailing wage requirenents applicable to construction
projects perfornmed under private contract. 1. Subject to the provisions
of this section, each "covered project” as defined in this section shal
be subject to prevailing wage requirenents in accordance with section
two hundred twenty and two hundred twenty-b of this article. A "covered
project” shall mean construction work done under contract which is paid
for in whole or in part out of public funds as such termis defined in
this section where the amount of all such public funds, when aggregated,
is at least thirty percent of the total construction project costs and
where such project costs are over five mllion dollars except as
provi ded for by section two hundred twenty-four-c of this article.

2. For purposes of this section, "paid for in whole or in part out of
public funds" shall nean any of the foll ow ng:

a. The paynent of noney, by a public entity, or a third party acting
on behalf of and for the benefit of a public entity, directly to or on
behal f of the contractor, subcontractor, devel oper or owner that is not
subj ect to repaynent;

b. The savings achieved fromfees, rents, interest rates, or other
| oan costs, or insurance costs that are |ower than market rate costs;
savings fromreduced taxes as a result of tax credits, tax abatenents,
tax exenptions or tax increment financing; savings frompaynents in lieu
of taxes; and any other savings fromreduced, waived, or forgiven costs
t hat woul d have ot herwi se been at a higher or market rate but for the
i nvol venent of the public entity;

c. Money | oaned by the public entity that is to be repaid on a
contingent basis;

d. Credits that are applied by the public entity against repaynent of
obligations to the public entity; or

e. Benefits under section four hundred sixty-seven-m of the real
property tax | aw.



3. For purposes of this section, "paid for in whole or in part out of
public funds" shall not include:

a. Benefits under section four hundred twenty-one-a of the real
property tax |aw,

b. Funds that are not provided primarily to pronote, incentivize, or
ensure that construction work is perforned, which would otherw se be
captured in subdivision two of this section;

c. Funds used to incentivize or ensure the devel opnent of a
conprehensi ve sewage system including connection to existing sewer
lines or creation of new sewage |lines or sewer capacity, provided,
however, that such work shall be deened to be a public work covered
under the provisions of this article;

d. tax benefits provided for projects the I ength or value of which are
not able to be calculated at the tinme the work is to be perforned;

e. tax benefits related to brownfield renedi ati on or brownfield
redevel opnent pursuant to section twenty-one, twenty-two, one hundred
ei ghty-seven-g or one hundred ei ghty-seven-h of the tax |aw, subdivision
sevent een or eighteen of section two hundred ten-B of the tax |aw,
subsection (dd) or (ee) of section six hundred six of the tax |law, or
subdi vision (u) or (v) of section fifteen hundred el even of the tax |aw,

f. funds provided pursuant to subdivision three of section
twenty-ei ght hundred fifty-three of the education | aw,

g. any other public nonies, credits, savings or |oans, determ ned by
t he public subsidy board created in section two hundred twenty-four-c of

this article as exenpt fromthis definition; and

h. benefits under section four hundred eighty-five-x of the real
property tax | aw.

4. For purposes of this section "covered project” shall not include



any of the follow ng:

a. Construction work on one or two famly dwellings where the property
is the owner's primary residence, or construction work performed on
property where the owner of the property owns no nore than four dwelling
units;

b. Construction work perfornmed under a contract with a not-for-profit
corporation as defined in section one hundred two of the not-for-profit
corporation |aw, other than a not-for-profit corporation forned
exclusively for the purpose of holding title to property and col |l ecting
i ncone thereof or any public entity as defined in this section, where
the not-for-profit corporation has gross annual revenue and support |ess
than five mllion dollars;

c. Construction work perfornmed on a nultiple residence and/ or
ancillary anmenities or installations that is wholly privately owned in
any of the follow ng circunstances except as provided for by section two
hundred twenty-four-c of this article:

(i) where no less than twenty-five percent of the residential units
are affordabl e and shall be retained subject to an antici pated
regul atory agreenent with a | ocal, state, or federal governnenta
entity, or a not-for-profit entity with an anticipated fornmal agreenent
with a local, state, or federal governnental entity for purposes of
provi di ng af fordabl e housing in a given locality or region provided that
the period of affordability for a residential unit deened affordable
under the provisions of this paragraph shall be for no | ess than fifteen
years fromthe date of construction; or

(ii) where no less than thirty-five percent of the residential units
i nvol ves the provision of supportive housing services for vul nerabl e
popul ati ons provided that such units are subject to an antici pated
regul atory agreenent with a | ocal, state, or federal governnenta
entity; or

(iii) any newy created prograns for affordable or subsidized housing
as determ ned by the public subsidy board established by section two
hundred twenty-four-c of this article.



d. Construction work perfornmed on a nmanufactured home park as defined
i n paragraph three of subdivision a of section two hundred thirty-three
of the real property | aw where the manufactured honme park is subject to
a regulatory agreenment with a local, state, or federal governnenta
entity for no less than fifteen years;

e. Construction work performed under a pre-hire coll ective bargaining
agreenent between an owner or contractor and a bona fide building and
construction trade | abor organi zati on which has established itself as
the collective bargaining representative for all persons who wll
performwork on such a project, and which provides that only contractors
and subcontractors who sign a pre-negoti ated agreenent with the |abor
organi zati on can performwork on such a project, or construction work
performed under a | abor peace agreenent, project |abor agreenent, or any
ot her construction work perfornmed under an enforceabl e agreenent between
an owner or contractor and a bona fide building and construction trade
| abor organi zati on;

f. Construction work performed on projects funded by section sixteen-n
of the urban devel opnment corporation act or the downtown revitalization
initiative;

g. Construction work and engi neeri ng and consulting services perforned
in connection with the installation of a renewabl e energy system
renewabl e heating or cooling system or energy storage system wth a
capacity equal to or under five negawatts alternating current;

h. Construction work perfornmed on supermarket retail space built or
renovated with tax incentives provided under the food retail expansion
to support health (FRESH) programthrough the New York city industrial
devel opnment agency;

i. Construction work perforned for interior fit-outs and inprovenents
under ten thousand square feet through small business incubation

prograns operated by the New York city econoni c devel opnent corporation

j. Construction work on space to be used as a school under sixty



t housand square feet, pursuant to a | ease froma private owner to the
New York city departnent of education and the school construction
authority; or

k. Construction work perforned on projects that received tax benefits
related to historic rehabilitation pursuant to subdivision twenty-six of
section two hundred ten-B of the tax |aw, subsection (o00) or (pp) of
section six hundred six of the tax law, or subdivision (y) of section
fifteen hundred el even of the tax | aw

5. For purposes of this section, "public entity" shall include, but
shall not be limted to, the state, a | ocal devel opnent corporation as
defined in subdivision eight of section eighteen hundred one of the
public authorities |law or section fourteen hundred el even of the
not-for-profit corporation |law, a rmnunicipal corporation as defined in
section one hundred ni neteen-n of the general nunicipal |aw, an
i ndustrial devel opnent agency forned pursuant to article eighteen-A of
t he general municipal law or industrial devel opment authorities forned
pursuant to article eight of the public authorities |law, and any state,
| ocal or interstate or international authorities as defined in section
two of the public authorities |aw, and shall include any trust created
by any such entities.

6. For purposes of this section, "construction” means work which shal
be as defined by the public subsidy board to require paynent of
prevailing wage, and which may involve the enpl oynent of |aborers,
wor kers, or nechanics.

7. For purposes of this section and section two hundred twenty-four-b
of this article, the "fiscal officer" shall be deened to be the
commi ssi oner.

8. The enforcenent of any construction work deened to be a covered
project pursuant to this section, and any additional requirenents, shal
be subject, in addition to this section, only to the requirenents of
sections two hundred twenty, two hundred twenty-four-b, two hundred
twenty-four-c, and two hundred twenty-b of this article and within the



jurisdiction of the fiscal officer; provided, however, nothing contained
in this section shall be deenmed to construe any covered project as

ot herwi se bei ng consi dered public work pursuant to this article; and
further provided:

a. The owner or devel oper of such covered project shall certify under
penalty of perjury within five days of commencenent of construction work
whet her the project at issue is subject to the provisions of this
section through the use of a standard form devel oped by the fiscal
of ficer.

b. The owners or devel opers of a property who are undertaking a
project under private contract, may seek gui dance fromthe public
subsi dy board contained in section two hundred twenty-four-c of this
article, and such board may render an opinion as to whether or not the
project is a covered project within the neaning of this article. Any
such determ nation shall not be reviewable by the fiscal officer, nor
shall it be reviewable by the departnent pursuant to section two hundred
twenty of this article.

c. The owner or devel oper of a covered project shall be responsible
for retaining original payroll records in accordance with section two
hundred twenty of this article for a period of six years fromthe
concl usi on of such work. All payroll records naintained by an owner or
devel oper pursuant to this section shall be subject to inspection on
request of the fiscal officer. Such owner or devel oper nay authorize the
prime contractor of the construction project to take responsibility for
retai ning and mai ntai ning payroll records, but will be held jointly and
severally liable for any violations of such contractor. All records
obtained by the fiscal officer shall be subject to the Freedom of
I nf ormati on Law.

d. Each public entity providing any of the public funds listed in
subdi vision two of this section to an owner, devel oper, contractor or
subcontractor of a project shall identify the nature and dollar val ue of
such funds and whet her any such funds are excluded under subdi vi sion
three of this section and shall so notify the recipient of such funds of



such determ nation and of their obligations under paragraph a of this
subdi vi si on.

e. The fiscal officer may issue rules and regul ations governing the
provi sions of this section. Violations of this section shall be grounds
for determ nations and orders pursuant to section two hundred twenty-b
of this article.

9. Each owner and devel oper subject to the requirenments of this
section shall conply with the objectives and goals of mnority and
wonen- owned busi ness enterprises pursuant to article fifteen-A of the
executive | aw and servi ce-di sabl ed veteran-owned busi nesses pursuant to
article seventeen-B of the executive |law. The departnment in consultation
with the directors of the division of mnority and wonen's busi ness
devel opnment and of the division of service-disabled veterans' business
devel opnment shall meke training and resources avail able to assi st
mnority and wonen- owned busi ness enterprises and servi ce-di sabl ed
vet er an- owned busi ness enterprises on covered projects achieve and
mai ntai n conpliance with prevailing wage requirenents. The depart nment
shal |l make such training and resources avail able online and shall afford
mnority and wonen- owned busi ness enterprises and servi ce-di sabl ed
vet er an- owned busi ness enterprises an opportunity to submt comments on
such training.

10. a. The fiscal officer shall report to the governor, the tenporary
presi dent of the senate, and the speaker of the assenbly by July first,
two thousand twenty-two, and annually thereafter, on the participation
of mnority and wonmen-owned busi ness enterprises in relation to covered
projects and contracts for public work subject to the provisions of this
section and section two hundred twenty of this article respectively as
wel |l as the diversity practices of contractors and subcontractors
enpl oyi ng | aborers, workers, and mechani cs on such projects.

b. Such reports shall include aggregated data on the utilization and
participation of mnority and wonen-owned busi ness enterprises, the
enpl oynent of minorities and wonmen in construction-related jobs on such
projects, and the conm tnent of contractors and subcontractors on such



projects to adopting practices and policies that pronote diversity

wi thin the workforce. The reports shall al so exanm ne the conpliance of
contractors and subcontractors with other equal enpl oynent opportunity
requi renents and anti-discrimnation laws, in addition to any other
enpl oynent practices deened pertinent by the conm ssioner.

c. The fiscal officer may require any owner or devel oper to disclose
i nformation on the participation of mnority and wonen-owned busi ness
enterprises and the diversity practices of contractors and
subcontractors involved in the performance of any covered project. It
shall be the duty of the fiscal officer to consult and to share such
information in order to effectuate the requirenents of this section

11. If construction work is not deened to be a covered project,
whet her by virtue of an exclusion of such project under subdivision four
of this section, or by virtue or not receiving sufficient public noney
to be deened "paid for in whole or in part out of public funds", such
project shall not be subject to the requirenments of sections two hundred
twenty and two hundred twenty-b of this article.



