8§ 220. Hours, wages and supplenents. 1. Eight hours shall constitute a
| egal day's work for all classes of enployees in this state except those
engaged in farm and domestic service unless otherw se provided by | aw.

2. Each contract to which the state or a public benefit corporation or
a mnuni ci pal corporation or a conmm ssion appointed pursuant to lawis a
party, and any contract for public work entered into by a third party
acting in place of, on behalf of and for the benefit of such public
entity pursuant to any |ease, permt or other agreenent between such
third party and the public entity, and which nmay involve the enpl oynent
of | aborers, workers or mechanics shall contain a stipulation that no
| aborer, worker or mechanic in the enploy of the contractor,
subcontractor or other person doing or contracting to do the whole or a
part of the work contenplated by the contract shall be permtted or
required to work nore than eight hours in any one cal endar day or nore
than five days in any one week except in cases of extraordinary
energency including fire, flood or danger to |life or property. No such
person shall be so enployed nore than eight hours in any day or nore
than five days in any one week except in such emergency. Extraordinary
energency within the neaning of this section shall be deemed to include
situations in which sufficient |aborers, workers and nechani cs cannot be
enpl oyed to carry on public work expeditiously as a result of such
restrictions upon the nunber of hours and days of |abor and the
i mmedi at e comencenent or prosecution or conpletion wthout undue del ay
of the public work is necessary in the judgnent of the comm ssioner for
the preservation of the contract site and for the protection of the life
and linb of the persons using the sane. Upon the application of any
person interested, the comm ssioner shall nake a determ nation as to
whet her or not on any public project or on all public projects in any
area of this state, sufficient |aborers, workers and mechani cs of any or
all classifications can be enployed to carry on work expeditiously if
their labor is restricted to eight hours per day and five days per week,
and in the event that the comm ssioner determ nes that there are not
sufficient workers, |aborers and nmechanics of any or all classifications
whi ch may be enployed to carry on such work expeditiously if their |abor
is restricted to eight hours per day and five days per week, and the
i mmedi at e comencenent or prosecution or conpletion wthout undue del ay



of the public work is necessary in the judgnent of the comm ssioner for
the preservation of the contract site and for the protection of the life
and linb of the persons using the sane, the commi ssioner shall grant a
di spensation permtting all |aborers, workers and nmechanics, or any
classification of such | aborers, workers and nmechanics, to work such
addi ti onal hours or days per week on such public project or in such
areas the conm ssioner shall determ ne. Wienever such a dispensation is
granted, all work in excess of eight hours per day and five days per
week shall be considered overtinme work, and the |aborers, workers and
mechani cs perform ng such work shall be paid a prem um wage conmensurate
with the prem umwages prevailing in the area in which the work is
performed. No such di spensation shall be effective with respect to any
public work unless and until the department of jurisdiction, as defined
in this section, certifies to the comm ssioner that such public work is
of an inportant nature and that a delay in carrying it to conpletion
woul d result in serious disadvantage to the public. Tinme lost in any
week because of inclenment weather by enpl oyees engaged in the
construction, reconstruction and mai ntenance of hi ghways outside of the
limts of cities and villages may be nmade up during that week and/or the
succeedi ng three weeks.

2-a. Any person contracting with the state or a public benefit
corporation, or a municipal corporation, or a comr ssion appointed
pursuant to law that shall require nore than eight hours work for a
day's |l abor, unless otherwise permtted by law, is guilty of a
m sdenmeanor, and upon conviction thereof shall be punished in accordance
with the penal |aw for each of fense.

3. (a) The wages to be paid for a | egal day's work, as hereinbefore
defined, to | aborers, worknmen or mechani cs upon such public works, shal
be not |less than the prevailing rate of wages as hereinafter defined.
Serving | aborers, hel pers, assistants and apprentices shall not be
classified as common | abor and shall be paid not |ess than the
prevailing rate of wages as hereinafter defined. No enpl oyee shall be
deened to be an apprentice unless he is individually registered in an
apprenticeship programwhich is duly registered with the comm ssi oner of
| abor in conformty with the provisions of article twenty-three of this



chapter. The wages to be paid for a | egal day's work, as hereinbefore
defined, to | aborers, worknmen or mechani cs upon any material to be used
upon or in connection therewith, shall be not [ess than the prevailing
rate for a day's work in the sane trade or occupation in the locality
within the state where such public work on, about or in connection with
whi ch such | abor is perforned inits final or conpleted formis to be
situated, erected or used. Such contracts shall contain a provision that
each | aborer, workman or nechani c, enployed by such contractor
subcontractor or other person about or upon such public work, shall be
pai d the wages herein provided.

(b) The suppl enents, as hereinafter defined, to be provided to
| aborers, workmen or mechani cs upon such public works, shall be in
accordance with the prevailing practices in the locality, as hereinafter
defined. Serving | aborers, helpers, assistants and apprentices shal
not be classified as common | abor and shall be provi ded suppl enents in
accordance with the prevailing practices as hereinafter defined. No
enpl oyee shall be deened to be an apprentice unless he is individually
regi stered in an apprenticeship programwhich is duly registered with
the industrial conm ssioner in conformty with the provisions of article
twenty-three of this chapter. The suppl enents, as hereinafter defined,
to be provided to | aborers, worknen or nechanics upon any material to be
used upon or in connection therewith, shall be in accordance with the
prevailing practices in the same trade or occupation in the locality
within the state where such public work on, about or in connection with
whi ch such | abor is perforned inits final or conpleted formis to be
situated, erected or used. Such contracts shall contain a provision that
each | aborer, workman or nechani c, enployed by such contractor
subcontractor or other person about or upon such public work, shall be
provi ded the supplenents as required in this article.

(c) It shall be the duty of the fiscal officer, as defined in this
section, to ascertain and determ ne the schedul es of supplenents to be
provi ded and wages to be paid workers, |aborers and nmechanics on such
public work, prior to the time of the advertisenent for bids, and such
schedul es shall be annexed to and forma part of the specifications for
the work. Such fiscal officer shall file with the departnent having
jurisdiction such schedules prior to the tinme of the conmencenent of the
advertisement for bids on all public works proposed to be constructed.



The term "contract” as used in this article also shall include
reconstruction and repair of any such public work, and any public work
performed under a | ease, permt or other agreenent pursuant to which the
departnment of jurisdiction grants the responsibility of contracting for
such public work to any third party proposing to perform such work to
whi ch the provisions of this article would apply had the departnent of
jurisdiction contracted directly for its performance, or where there is
no | ease, permt or other agreenent and ownership of a public work is

i ntended to be assumed by such public entity at any tinme subsequent to
conpl etion of the public work.

(d) (i) Any person that participates in a public works project in the
capacity of a contractor or subcontractor and who wilfully fails to pay
or provide the prevailing rate of wage or suppl enents and:

(1) such failure results in underpaynents, which in the aggregate
anount to all workers enployed by such person, results in an anmount |ess
than twenty-five thousand dollars, shall be guilty of a class A
m sdeneanor ;

(2) such failure results in underpaynents, which in the aggregate
anount to all workers enployed by such person, result in an anount
greater than twenty-five thousand dollars, that person shall be guilty
of a class E felony;

(3) such failure results in underpaynents, which in the aggregate
anount to all workers enployed by such person, result in an anount
greater than one hundred thousand dollars, that person shall be guilty
of a class D felony; or

(4) such failure results in underpaynents, which in the aggregate
anount to all workers enployed by such person, result in an anount
greater than five hundred thousand dollars, that person shall be guilty
of a class C fel ony.

(ii) Disposition for violations of this section shall be in accordance
with the penal |aw. Fines upon conviction for any violation of this
section shall be in accordance with the penal |aw.

(iii) In addition to the penalties set forth above, any such person
convicted of a second of fense under subparagraph (i) of this paragraph
within five years shall disgorge profits and shall not be entitled to
recei ve any noni es due and owi ng on the contract or subcontract; nor
shall any officer, agent or enpl oyee of the departnment of jurisdiction



or its financial officer pay to such person any such noni es.

Not wi t hst andi ng the foregoing, the departnment of jurisdiction nmay

rel ease noni es due and owi ng on the contract or subcontract which have
not been wi thheld pursuant to section two hundred twenty-b of this
article for the sole purpose of satisfying the contractor's or
subcontractor's obligations under the contract or subcontract to third
parti es who were not thenselves involved in the violations giving rise
to the subsequent offense. For the purposes of this subdivision, third
parties shall include, but not be limted to, contractors,
subcontractors, material men, and funds, plans, and progranms providing
pensi on, health, and wel fare benefits to worknmen, |aborers, and
mechani cs enpl oyed pursuant to such contract or subcontract. The
departnment of jurisdiction nmay rel ease such nonies upon the application
of the contractor provided that no nonies shall be rel eased without the
written approval of the fiscal officer or by order of a court of
conpetent jurisdiction.

(iv) In addition to the penalties set forth above, every contract for
a public work project shall contain a termstating that the filing of
payrolls in a manner consistent with subdivision three-a of this section
is a condition precedent to paynent of any sunms due and owi ng to any
person for work done upon the project.

(e) The comm ssioner shall ensure that all supplenents due under this
article shall be paid to or on behalf of an enpl oyee. The conm ssi oner
shall require proof that the pension plan for which any suppl enment has
been paid is qualified as a bona fide plan by the United States internal
revenue service. Acceptable proof shall be shown by subni ssion of a
determ nation letter issued by the United States internal revenue
servi ce.

(f) (i) For the purposes of this subdivision contractors or
subcontractors engaged in custom fabrication shall not be regarded as
mat eri al suppliers. For the purposes of this subdivision, a legal day's
wor k for which the prevailing rate of wages for the New York county in
whi ch the public works project is situated shall be paid to |aborers,
wor kers and mechani cs shall include custom fabrication regardl ess of
whet her the custom fabrication occurs on-site, off-site, or in another
jurisdiction and such pay shall be a condition of the contract
concerning all such custom fabrication work involving the contractor or



enpl oyer awarded the public work contract, except where the project
i ncludes federal funding that triggers federal rules for wage

requi renents, and any subcontractor thereto shall pay the on-site
prevailing wage required for workers at the site of the public work
project to those workers perform ng the custom fabrication.

(ii) To performa public works contract each contractor or
subcontractor who enpl oys workers for custom fabrication work related to
a public work project shall maintain certified payrolls and shall conply
Wi th sections two hundred twenty-i and two hundred twenty-j of this
article.

(iii) For the purposes of this subdivision the term"custom
fabrication"” shall include the fabrication of exterior or interior wall
panel systens, woodwork, electrical, plunbing, heating, cooling,
ventilation or exhaust duct systens, rebar cages, and nechani cal
i nsul ation solely and specifically designed and engi neered for a
speci fied public work project. The term "custom fabrication" does not
i ncl ude conponents, portions, nodules, or naterials that are otherw se
stocked or readily avail able absent a specified public work project.

(iv) The provisions of this paragraph shall not include any hi ghway,
structure, vehicle or watercraft used to support transporting persons;

t he foregoi ng notw t hstandi ng, this paragraph shall include electrical,
pl unmbi ng, heating, cooling, ventilation or mechanical insulation work in
rest areas, transit stations or depots.

(v) Nothing in this paragraph shall be construed to apply the
requirenents set forth in section two hundred twenty-four-a of this
article to any custom fabrication associated with the creation or
rehabilitation of any residential dwelling units or manufactured hone
parks that are exenpted fromthe definition of "covered projects" as set
forth in section two hundred twenty four-a of this article.

(vi) The contractor awarded a public work contract, or a subcontractor
thereto, shall be required to report to the departnent of jurisdiction
the intent to utilize customfabrication in a formand manner prescri bed
by the fiscal officer. Such reports shall identify the public work
contract, the nanme and | ocation of the customfabrication entity, and
description of the customfabrication work. The contractor awarded a
public work contract, or subcontractor thereto, shall notify any
additional party contracted with for customfabrication that the



contract is subject to this subdivision. The departnent of jurisdiction,
as defined in subdivision three-a of this section and including any
entity to whom such departnment of jurisdiction delegates their

authority, shall be required to report to the fiscal officer the
intention to contract for customfabrication in a formand manner

prescri bed by the fiscal officer. Such reports shall identify the public
wor k contract, the name and | ocation of the customfabrication entity,
and description of the customfabrication work. Reports submitted to the
fiscal officer shall be subject to disclosure pursuant to article six of
the public officers |aw

3-a. a. (i) It shall be the duty of the departnment of jurisdiction as
defined in this section to ascertain fromthe plans and specifications
the classification of workers, mechanics and | aborers to be enpl oyed on
such project. Such departnent shall file with the fiscal officer, as
defined in this section, the classification of workers, mechanics and
| aborers to be enployed upon such public works project, together with a
statenent of the work to be perforned by each such classification. From
such statenent it shall be the duty of the fiscal officer to make a
proper classification of such workers, mechanics and | aborers taking
i nto account whether the work is heavy and hi ghway, buil ding, sewer and
wat er, tunnel work or residential and to nmake a determ nation of the
schedul es of wages and supplenments to be paid or provided, as the case
may be, therefor.

(ii) The contractor and every sub-contractor on public works contracts
shall post in a prom nent and accessible place on the site where the
work is perfornmed a |l egible statenent of all wage rates and suppl enents
as specified in the contract to be paid or provided, as the case nay be,
for the various classes of mechanics, workers, or | aborers enployed on
the work. Such posted statement shall be witten in plain English and
titled, in lettering no smaller than two inches in height and two inches
in width, with the phrase "Prevailing Rate of Wages". Such posted
statenent shall be constructed of nmaterials capable of w thstanding
adverse weat her conditions. The contractor and every sub-contractor
shall notify all |aborers, workers or mechanics in their enploy in
writing of the prevailing rates of wages and suppl enents for their
particular job classification. Such notification shall be given to every



| aborer, worker or mechanic upon hire, with their first pay stub and
every pay stub thereafter At the beginning of perfornmance of every
public works contract, and with the first paycheck after July first of
each year, the contractor and every sub-contractor shall notify al

| aborers, workers, and nmechanics in their enploy in witing, in English
and in the |Ianguage identified by each | aborer, worker, and nechanic as
his or her primary |anguage, in accordance with such formas is

prescri bed by the fiscal officer, of the tel ephone nunber and address
for the fiscal officer. The notice shall also informeach |aborer

wor ker, or nechanic of his or her right to contact the fiscal officer or
sonme other representative if, at any tine while working for the public
wor ks contractor or sub-contractor, he or she does not receive the
proper prevailing rate of wages or supplenments for his or her particular
job classification that he or she is entitled to receive under the
contract. If after investigation the fiscal officer finds that a
contractor or sub-contractor has (1) failed to post the statenent

requi red under this subparagraph, (2) failed to provide any notification
to | aborers, workers and nmechanics as required under this subparagraph,
(3) willfully posted the incorrect prevailing wages and suppl enents, or
(4) willfully set forth the incorrect prevailing wage or supplenment with
every pay stub, the fiscal officer shall, by an order which shal
describe particularly the nature of the alleged violation, assess the
contractor or sub-contractor a civil penalty of not nore than fifty
dollars upon the first finding of a violation, two hundred fifty dollars
upon the second finding of a violation, and five hundred dollars for
each subsequent violation. In assessing the anount of the penalty, the
fiscal officer shall give due consideration to the size of the

enpl oyer' s business, the good faith of the enployer, and the gravity of
t he viol ation.

The fiscal officer shall prepare tenplates that conply with the
notification requirenents of this subparagraph. Each such tenpl ate shal
be dual -1 anguage, including English and one additional |anguage. The
fiscal officer shall determine, in his or her discretion, which
| anguages to provide in addition to English, based on the size of the
New York state popul ation that speaks each | anguage and any ot her factor
that the fiscal officer shall deemrelevant. Al such tenplates shall be



posted on the fiscal officer's website and made avail abl e for

downl oadi ng by contractors and subcontractors. Wen any | aborer, worker,
or nechanic identifies his or her primary | anguage and a tenplate i s not
made avail able by the fiscal officer in that |anguage, the contractor or
subcontractor shall conply with this subparagraph by providing such

| aborer, worker, or nechanic an English-1anguage notice or

acknow edgnent. A contractor or subcontractor shall not be penalized for
errors or omssions in the non-English portions of any notice provided
by the fiscal officer. The fiscal officer shall have discretion to waive
or alter the notification requirenments of this subparagraph for
tenporary help firnms as defined in section nine hundred sixteen of this
chapter.

(iii) The contractor and every sub-contractor shall keep origi nal
payrolls or transcripts thereof, subscribed and sworn to or affirmed by
himor her as true under the penalties of perjury, setting forth the
nanes and addresses and showi ng for each worker, |aborer, or mechanic
t he hours and days worked, the occupations worked, the hourly wage rates
pai d and the suppl ements paid or provided. Such payrolls or transcripts
t hereof shall be acconpani ed by a copy of each notice required under
subdi vi sion one or two of section one hundred ninety-five of this
chapter for every | aborer, worker or mechanic, which shall be subscribed
and sworn to or affirnmed as true under penalties of perjury and shall be
deened to be part of the original payrolls or transcripts thereof for
pur poses of this subdivision. Wiere the contractor or sub-contractor
mai ntai ns no regul ar place of business in New York state and where the
anount of the contract is in excess of twenty-five thousand dollars such
payrolls shall be kept on the site of the work. All other contractors or
sub-contractors shall produce within five days on the site of the work
and upon fornmal order of the comm ssioner or his or her designated
representative such original payrolls or transcripts thereof, subscribed
and sworn to or affirnmed by himor her as true under the penalties of
perjury, as may be deened necessary to adequately enforce the provisions
of this article. Unless otherwi se submtted pursuant to section two
hundred twenty-j of this article, every contractor, and sub-contractor,
shall submt to the departnment of jurisdiction within thirty days after
i ssuance of its first payroll, and every thirty days thereafter, a
transcript of the original payroll record, as provided by this article,



subscri bed and sworn to or affirned as true under the penalties of
perjury. Any person who willfully fails to file such payroll records
with the departnent of jurisdiction, conm ssioner, or the fiscal officer
shall be guilty of a class E felony. In addition, any person who
willfully fails to file such payroll records within the tinme specified
in this subparagraph shall be subject to a civil penalty of up to one

t housand dol | ars per day.

(iv) Unless otherwi se submtted pursuant to section two hundred
twenty-j of this article, the departnment of jurisdiction shall be
required to collect and naintain such payroll records at the tines
specified in subparagraph (iii) of this paragraph. The original payrolls
or transcripts shall be preserved by the departnent of jurisdiction for
five years fromthe date of conpletion of the work on the awarded
contract. The department of jurisdiction as herein referred to shall be
the departnent of the state, board or officer in the state, or nunicipal
corporation or comm ssion or board appointed pursuant to | aw, whose duty
it is to prepare or direct the preparation of the plans and
specifications for a public work project. Each departnent of
jurisdiction shall designate in witing an individual enployed by such
department responsible for the receipt, collection and review for faci al
validity of payrolls. Said designation shall be filed with the fisca
of ficer and posted in a conspicuous |ocation at the project site. If the
desi gnat ed i ndi vi dual cannot performthe receipt, collection and revi ew
of certified payrolls duties as indicated above, for any reason,
including but not limted to reassignnment, pronotion or separation from
enpl oynent, the department of jurisdiction nust inmediately designate
anot her individual enployed by such department to fulfill such
responsibilities. In the event that a departnent of jurisdiction fails
to name an individual responsible for the receipt, collection and review
for facial validity of payrolls, as set forth above, then the individual
so responsi bl e shall be the individual who is the chief policy-naking
i ndi vi dual of such departnment of jurisdiction.

b. Al departnents of jurisdiction in respect of public work as to
whi ch the industrial comm ssioner is fiscal officer, as defined in this
section, shall furnish to the industrial comm ssioner the follow ng
i nformati on i nmedi ately upon signing of a contract for such public work:



(a) the nanme and address of the contractor engaged by said departnent of
jurisdiction; (b) the date when the contract was let; (c) the
approxi mate consi deration stipulated for in said contract.

c. The fiscal officer may require any person or corporation performng
such public work to file with the fiscal officer within ten days of
recei pt of said request, payroll records, sworn to as to their validity
and accuracy, requested by the fiscal officer, for said public work or
for any public or private work perforned by said person or corporation
during the sanme period of tinme as said public work. Such payroll records
shall include a copy of each notice required under subdivision one or
two of section one hundred ninety-five of this chapter for every
| aborer, worker or nechanic, which shall be subscribed and sworn to or
affirmed as true under penalties of perjury. In addition, the fiscal
of ficer may require such person or corporation to furnish proof of any
suppl ements provided or anpunt paid to or on behalf of |aborers, workers
or nechanics in satisfaction of the obligation to provide suppl enents
pursuant to this section. In the event said person or corporation fails
to provide the requested information within the allotted ten days, the
fiscal officer shall, within fifteen days, order the departnent of
jurisdiction to i mediately withhold from paynent to said person or
corporation up to twenty-five percent of the anmount, not to exceed one
hundred thousand dollars, to be paid to said person or corporation under
the ternms of the contract pursuant to which said public work is being
performed. Said anmobunt withheld shall be imrediately rel eased upon
recei pt by the departnment of jurisdiction of a notice fromthe fiscal
officer indicating that the request for records had been satisfied.

d. Any person who wilfully fails to file the requested payroll records
wi thin ninety days of a denmand by the fiscal officer shall be guilty of
a class A m sdeneanor, provided, however, that a person who viol ates
t hi s subdivision after having previously been convicted of violating
this subdivision within the past five years shall be guilty of a class E
f el ony.

e. (i) Wility conpani es who, under |ocal |aw or ordinance, are
required, as a condition of issuance of a permt to use or open a



street, to agree that none but conpetent workers, skilled in the work
required of them shall be enployed thereon and that prevailing scal e of
uni on wages shall be the prevailing wage for the simlar titles as
established by the fiscal officer pursuant to this section, paid to

t hose so enpl oyed, shall be required to keep original payrolls or
transcripts thereof, subscribed and sworn to or affirmed by himor her
as true under the penalties of perjury, setting forth the nanes and
addresses and showi ng for each workman, |aborer, or nechanic the hours
and days wor ked, the occupations worked, the hourly wage rates paid and
t he suppl enents paid or provided as, and in the manner required by
paragraphs a, b and ¢ of this subdivision.

(ii) Uility company contractors and subcontractors to whom a permt
may be issued, to use or open a street, shall be required to conply with
section two hundred twenty-four-f of this article, as a condition of the
i ssuance of a permit to use or open a street, to agree that none but
conpetent workers, skilled in the work required of themshall be
enpl oyed thereon and that prevailing scale of union wages shall be the
prevailing wage for the simlar titles as established by the fiscal
of ficer pursuant to this section, paid to those so enployed, shall be
required to keep original payrolls or transcripts thereof, subscribed
and sworn to or affirnmed by himor her as true under the penalties of
perjury, setting forth the nanes and addresses and show ng for each
wor kman, | aborer, or mechanic the hours and days worked, the occupations
wor ked, the hourly wage rates paid and the suppl enents paid or provided
as, and in the manner required by paragraphs a, b and ¢ of this
subdi vi si on.

f. Prevailing wage shall be paid for work perforned on a public works
wor ksite pursuant to this section for any work involving the delivery to
and hauling from such worksites of aggregate supply construction
materials, as well as any return hauls, whether enpty or | oaded and any
ti me spent | oadi ng/ unl oadi ng.

g. Prevailing wage shall be paid for work performed on a public works
wor ksite pursuant to this section for any work involving the delivery to
and hauling from such worksites of concrete and asphalt, as well as any
return hauls, whether enpty or |oaded and any tinme spent



| oadi ng/ unl oadi ng, in the counties of Nassau, Putnam Suffolk, and
West chester, and in the city of New York.

3-b. 1. Public work advisory board. There is hereby created in the
departnment an advi sory board on public work conposed of six nmenbers to
be appoi nted by the governor by and with the advice and consent of the
senate. Two nenbers of the advisory board shall be persons known to
represent the interests of enployers in the construction industry, two
persons shall be known to represent the interest of enployees therein,
and two nenbers shall be persons appointed to represent the public. The
governor may renove any nenber when he or she ceases to represent the
i nterests in whose behal f he or she was appoi nted. The conm ssi oner of
| abor shall be an additional nenber of such board w thout any voting
power and act as chai rnman thereof and shall designate an enpl oyee of the
departnment to be secretary. The board shall neet at the call of the
commi ssi oner of |abor and when engaged upon the work of the board each
menber, except the commi ssioner, shall not receive a salary or other
conpensation, but shall be reinbursed for reasonable traveling and ot her
expenses to be audited by the state conptroller.

2. Ternms of office. Al nmenbers of the advisory board shall be
appointed for a termof six years to begin at the expiration of the term
of office of the nmenber whomhe is to succeed. Any nenber appointed to
fill a vacancy occurring otherwi se than by expiration of termshall be
appoi nted for the unexpired termof the nmenber whomhe is to succeed.

3-c. The advisory board shall adopt rules and regul ations to govern
its own proceedings, and to expedite the making by it of the
exam nati ons and determ nations required by this chapter. The nenbers of
t he advi sory board shall have power:

1. To issue subpoenas for and conpel the attendance of w tnesses and
t he production of books, contracts, papers, docunents and ot her
evi dence;

2. To hear testinony and take or cause to be taken depositions of
W tnesses residing within or without this state in the nmanner prescribed



by law for |ike depositions in civil actions in the suprenme court.
Subpoenas and conmissions to take testinony shall be issued under the
seal of the departnent.

3-d. The fiscal officer of any political subdivision of the state,
wherein a public work project is proposed to be constructed, may request
the industrial conm ssioner to make a cl assification by trades or
occupations of |aborers, worknmen and nmechanics required to performthe
public work in its conpleted form The board shall, when requested by
the industrial conm ssioner, exam ne into proposed public work projects
and determne the classification by trades or occupations of |aborers,
wor knen and mechanics required to performthe public work inits
conpleted form and to determ ne which of same are skilled, sem -skilled
or unskilled. The board shall file with the industrial comm ssioner its
findi ngs, determ nations and recomendati ons.

3-e. Apprentices will be permtted to work as such only when they are
regi stered, individually, under a bona fide programregistered with the
New York State Departnent of Labor. The allowable ratio of apprentices
to journeynen in any craft classification shall not be greater than the
ratio permitted to the contractor as to his work force on any job under
the regi stered program Any enployee |isted on a payroll at an
apprentice wage rate, who is not registered as above, shall be paid the
wage rate determ ned by the New York State Departnent of Labor for the
classification of work he actually perforned. The contractor or
subcontractor will be required to furnish witten evidence of the
regi stration of his program and apprentices as well as of the
appropriate ratios and wage rates, for the area of construction prior to
usi ng any apprentices on the contract work.

4. This section shall not apply to:

a. Stationary firemen in state hospitals;

b. QG her persons regularly enployed in the state institutions, except
mechani cs;



c. Engineers, electricians and el evator nmen in the bureau of building
managenent of the office of general services during the annual session
of the | egislature.

5. Definitions. a. The "prevailing rate of wage," for the intents and
pur poses of this article, shall be the rate of wage paid in the
|l ocality, as hereinafter defined, by virtue of collective bargaining
agreenents between bona fide | abor organi zati ons and enpl oyers of the
private sector, performng public or private work provided that said
enpl oyers enploy at least thirty per centum of workers, |aborers or
mechani cs in the same trade or occupation in the locality where the work
is being perfornmed. The prevailing rate of wage shall be annually
determ ned in accordance herewith by the fiscal officer no later than
thirty days prior to July first of each year, and the prevailing rate of
wage for the period comrencing July first of such year through June
thirtieth, inclusive, of the follow ng year shall be the rate of wage
set forth in such collective bargaining agreenents for the period
comencing July first through June thirtieth, including those increases
for such period which are directly ascertainable fromsuch collective
bar gai ni ng agreenents by the fiscal officer in his annual determ nation.
In the event that it is determned after a contest, as provided in
subdi vision six of this section, that less than thirty percent of the
wor kers, | aborers or mechanics in a particular trade or occupation in
the locality where the work is being perforned receive a collectively
bargai ned rate of wage, then the average wage paid to such workers,
| aborers or mechanics in the sane trade or occupation in the locality
for the twelve-nonth period preceding the fiscal officer's annual
determ nation shall be the prevailing rate of wage. Laborers, workers or
mechani cs for whoma prevailing rate of wage is to be determ ned shal
not be considered in determ ning such prevailing wage.

b. "Suppl ements, "
all remuneration for enploynent paid in any medi um ot her than cash, or

for the intents and purposes of this article, neans

rei mbur senent for expenses, or any paynents which are not "wages" wthin
the neaning of the law, including, but not limted to, health, welfare,

non-occupational disability, retirenent, vacation benefits, holiday pay
life insurance, and apprenticeship training.



c. "Prevailing practices in the locality,” for the intents and

pur poses of this article, shall be the practice of providing

suppl enents, as herei nbefore defined, as provided by virtue of
col | ective bargai ni ng agreenents between bona fide | abor organizations
and enpl oyers of the private sector, perform ng public or private work
provi ded that said enployers enploy at |east thirty per centum of

wor kers, | aborers or mechanics in the sane trade or occupation in the
locality, as determ ned by the fiscal officer in accordance with the

provi si ons herein.

Wth respect to each suppl ement determined to be one of the prevailing
practices in the locality, the amount of such suppl enment shall be
determned in the same nmanner and at the sane tines as the prevailing
rate of wage is determ ned pursuant to this section

d. "Locality" neans such areas of the state described and defined for
a trade or occupation in the current collective bargai ning agreenents
bet ween bona fide | abor organi zati ons and enpl oyers of the private
sector, perform ng public and private work.

e. The "fiscal officer,"” as used herein, shall be deenmed to be, on
public work perforned by or on behalf of the state or a public benefit
corporation or a county or a village, or other civil division of the
state, except a city, with a population in excess of one mllion, the
commi ssi oner of |abor; and on public work perfornmed by or on behalf of a
city with a population in excess of one mllion, the conptroller or
ot her anal ogous officer of such city.

f. The term"verified conplaint,” as applied to a claimagainst a
muni cipality, shall include a verified demand or verified notice of
cl ai m heretofore, and since the first day of January, nineteen hundred
thirty-five, filed with the fiscal officer of such municipality in
accordance with the provisions of the Iocal charter or |ocal |aws or
ordi nances relating generally to the filing of clains or demands agai nst
such municipality; and any person who has filed such a demand or notice
shall be deened to have filed a verified conplaint as of the date, not



earlier than the first day of January, nineteen hundred thirty-five,
mentioned in such notice or demand as the conmencenent of the period in
relation to which such claimor demand is nade.

g. "Substantially owned-affiliated entity" shall nean the parent
conpany of the contractor or subcontractor, any subsidiary of the
contractor or subcontractor, or any entity in which the parent of the
contractor or subcontractor owns nore than fifty percent of the voting
stock, or an entity in which one or nore of the top five sharehol ders of
the contractor or subcontractor individually or collectively also owns a
controlling share of the voting stock, or an entity which exhibits any
other indicia of control over the contractor or subcontractor or over
whi ch the contractor or subcontractor exhibits control, regardl ess of
whet her or not the controlling party or parties have any identifiable or
docunent ed ownership interest. Such indicia shall include, power or
responsi bility over enploynent decisions, access to and/or use of the
rel evant entity's assets or equi pnent, power or responsibility over
contracts of the entity, responsibility for maintenance or subm ssion of
certified payroll records, and influence over the business decisions of
the rel evant entity.

h. "Entity" shall nean a partnership, association, joint venture,
conpany, sole proprietorship, corporation or any other form of doing
busi ness.

i. "Parent conpany"” shall nmean an entity that directly controls the
contractor or subcontractor.

j. "Subsidiary" shall nean an entity that is controlled directly, or
indirectly through one or nore internediaries, by a contractor or
subcontractor or by the contractor's parent conpany.

k. "Successor" shall nmean an entity engaged in work substantially
simlar to that of the predecessor, where there is substanti al

continuity of operation with that of the predecessor.

"Person" shall nmean a human being and shall al so include an



"entity" as defined in this article, including, but not limted to, a
contractor or subcontractor.

6. The fiscal officer may, and on the witten request of any
i nterested person shall, require any person or corporation performng
such public work to file with such fiscal officer schedul es of the
suppl ements to be provi ded and wages to be paid to such | aborers,
wor knen or nechani cs. Any such person or corporation shall, within ten
days after the receipt of witten notice of such requirenent, file with
the fiscal officer such schedul es of wages and suppl enents. An enpl oyer
may contest a determ nation by the fiscal officer under paragraphs a and
c of subdivision five of this section. The enpl oyer nust allege and
prove by conpetent evidence, that the actual percentage of workers,
| aborers or mechanics is belowthe required thirty per centum and during
t he pendency of any such contest and until final determ nation thereof,
the work in question shall proceed under the rate established by the
fiscal officer.

7. Conpliance investigations. The fiscal officer as herein defined
shall on a verified conplaint in witing of any person interested or of
any enpl oyee organi zati on pursuant to subdivision eight-d of this
section, and may on his own initiative cause a conpliance investigation
to be nmade to determ ne whether the contractor or a subcontractor has
paid the prevailing rate of wages and prevailing practices for
suppl enments in the sane trade or occupation in the locality within the
state where such public work is being performed, or the hours of | abor
performed by the worknen, |aborers and mechani cs enpl oyed on such public
wor k, or both. The fiscal officer or his agents, exam ners and
i nspectors nay exam ne or cause to be exam ned the books and records
pertaining to the rate of wages paid and suppl enents provided to the
| aborers, worknmen and nechani cs on said public work and the hours of
| abor performed by such | aborers, worknmen and nechani cs on said public
wor k. The fiscal officer in such investigation shall be deened to be
acting in a judicial capacity, and shall have the right to issue
subpoenas, adm nister oaths and exam ne w tnesses. The enforcenment of a
subpoena i ssued under this section shall be regulated by the civil
practice |aw and rul es. Such fiscal officer shall make either an order,



determ nation or any other disposition, including but not limted to an
agreed upon settlenment and/or stipulation, within six nonths fromthe
date of filing of such verified conplaint, and where a conpliance

i nvestigation is made without the filing of a verified conplaint, within
six nmonths fromthe date a conpliance investigation is initiated by such
fiscal officer. Upon the making of said order or determ nation, or upon
arriving at such agreed upon settlenent and/or stipulation, a copy

t hereof shall be sent by certified mail, return receipt requested, by
the fiscal officer: (i) to the person and enpl oyee organi zation, if any,
who or which initiated the conplaint, (ii) to the person or corporation,
i f any, agai nst whom the conpl aint was brought, and (iii) where a
conpliance investigation is made without the filing of a conplaint, to

t he person who or which was the subject of the conpliance investigation.

7-a. The fiscal officer nmust nake an inquiry as to the wllful ness of
the alleged violation which is the subject of a conpliance investigation
pursuant to subdivision seven of this section. In the event a fornal
hearing is held pursuant to subdivision eight of this section, the
fiscal officer, upon a review of the entire record and a findi ng of
credi bl e evidence, nust nmake a determ nation, as to the wllful ness of
said violation. No finding of willful ness made pursuant to the
provi sions of this subdivision shall be dispositive in a crim nal
prosecution initiated pursuant to section one hundred ninety-eight-a of
this chapter, or paragraph (d) of subdivision three of this section, or
par agraph (c) of subdivision three-a of this section or any other
provi sion of |aw

8. Hearings. Before issuing an order or determi nation as provided in
subdi vi sion seven of this section, the fiscal officer shall order a
hearing thereon at a tinme and place to be specified, and shall give
notice thereof, together with a copy of such conplaint or the purpose
thereof, or a statenent of the facts disclosed upon such investigation,
whi ch notice shall be served personally or by nail on any person
af fected thereby; such person shall have an opportunity to be heard in
respect to the matters conplained of at the tinme and place specified in
such notice, which tine shall be not less than five days fromthe
service of the notice personally or by mail. The fiscal officer in such



heari ng shall be deened to be acting in a judicial capacity, and shal
have the right to i ssue subpoenas, adm ni ster oaths and exam ne

W t nesses. The enforcenent of a subpoena issued under this section shal
be regul ated by the civil practice |aw and rules. Such hearing shall be
expedi tiously conducted and upon such hearing the fiscal officer shal
determ ne the issues raised thereon and shall nmake and file an order in
the office of the fiscal officer stating such determ nation, and
forthwith serve a copy of such order, with a notice of the filing

t hereof , upon the parties to such proceeding, personally or by nail.
Such order shall direct paynent of wages or supplenents found to be due,
including interest at the rate of interest then in effect as prescribed
by the superintendent of financial services pursuant to section
fourteen-a of the banking | aw per annumfromthe date of the

under paynment to the date of the paynent, provided, however, that such
interest rate shall not apply to subdivision eight-c of this section.

In addition to directing paynent of wages or supplenents including
interest found to be due, such order nmay direct paynent of a further sum
as a civil penalty in an anmount not exceeding twenty-five percent of the
total anmount found to be due. In assessing the anount of the penalty,
due consideration shall be given to the size of the enployer's business,
the good faith of the enployer, the gravity of the violation, the
hi story of previous violations and the failure to conply with
recor dkeepi ng or ot her non-wage requirenments. Wiere the fiscal officer
is the conm ssioner, the penalty shall be paid to the comm ssioner for
deposit in the state treasury. Wiere the fiscal officer is a city
conptroll er or other anal ogous officer, the penalty shall be paid to
said officer for deposit in the city treasury.

Upon the entry of such order any party aggrieved thereby nay commence
a proceeding for the review thereof pursuant to article seventy-eight of
the civil practice law and rules within thirty days fromthe notice of
the filing of the said order in the office of the fiscal officer. Said
proceedi ng shall be conmenced directly in the appellate division of the
suprene court. |If such order is not reviewed, or is so reviewed and the
final decision is in favor of the conplainant and the order involves or
relates to the rate of wages paid or the supplenents provided on such



public work, the conplainant or any other person affected may within six
nont hs after the service of notice of the filing of said order, or the
notice of entry of said final decision on review, institute an action
agai nst the person found violating this act for the recovery of the

di fference between the sumactually paid or provided and the anpunt

whi ch shoul d have been paid or provided, together with interest at the
rate of interest provided herein, as determ ned by said order or
decision, as the case may be, fromand after the date of the filing of
said verified conplaint, with the fiscal officer or of the filing of the
fiscal officer's report of investigation nade on his own initiative.
Provi ded that no proceeding for judicial review as provided herein shal
then be pending and the tine for initiation of such proceedi ng shal

have expired, the fiscal officer may file with the county clerk of the
county where the enpl oyer resides or has a place of business the order
of the fiscal officer containing the anount found to be due. The filing
of such order shall have the full force and effect of a judgment duly
docketed in the office of such clerk. The order may be enforced by and
in the nane of the fiscal officer in the same manner, and with |ike
effect, as that prescribed by the civil practice Iaw and rules for the
enforcenent of a noney judgnent.

8-a. Notwi thstanding any inconsistent provision of this chapter or of
any other general, special or local |aw, ordinance, charter or
adm ni strative code, the prior receipt wthout protest of the wages,
sal ary or supplenents paid or provided, as the case may be, to the
conpl ai nant or any other person affected by such final order, or his
failure to state orally or in witing upon any payroll or receipt which
he is required to sign that the wages, salary or supplenents received by
himis received under protest, or to indicate in any other way his
protest agai nst the anmount thereof, or that the anmpbunt so paid does not
constitute paynent in full of the wages or salary due himfor the period
covered by such paynent, or that the suppl enents provided do not
constitute the full supplenments due him shall not be a bar to his right
to recover, in accordance with the provisions of subdivision eight, the
di fference between the sumactually paid or provided, as the case my
be, and the anopunt which shoul d have been paid or provided, as the case
may be, as determ ned by such final order



8-b. Notwi thstanding any inconsistent provision of this chapter or of
any other general, special or local |aw, ordinance, charter or
adm ni strative code, an enpl oyee of a mnunicipal corporation,
irrespective of the title of his position or enploynent, whose salary or
wage or supplenment is fixed by reference to a prevailing rate of wage
determned or to a prevailing practice for supplenents determ nati on and
established by a final order in a proceeding instituted under this
section, shall not be barred fromhis right to recover, in accordance
with the terns of such fixation, the difference between the anount
actually paid to himand the anount which shoul d have been paid to him
or provided, as the case nay be, pursuant to such fixation, because of
the prior receipt by himwthout protest of the salary, wages or
suppl enments paid or provided to him as the case nay be; or because he
did not previously protest his prior failure to be provided with any
suppl ement what soever; or on account of his failure to state orally or
in witing upon any payroll or receipt which he is required to sign that
the salary or wages or supplenents received by himis received under
protest, or on account of his failure to indicate his protest against
t he amount or non-provision thereof or that the anmount so paid or
provi ded does not constitute paynment or provision, as the case may be,
in full of the salary, wages or supplenent due himfor the period
covered by such paynent.

8-c. Interest at six percentum per annum shall begin to accrue sixty
days after a final determ nation made by a fiscal officer on the
di fference between the prevailing wages so determ ned, and which shoul d
have been paid to an enpl oyee of a nunicipal corporation, and the anount
actually received by him Said accunul ated interest shall be paid to the
enpl oyee when back pay based on the determnation is paid to him

8-d. Notwi thstanding any inconsistent provision of this chapter or of
any other law, in a city of one mllion or nore, where a majority of
| aborers, worknmen or nmechanics in a particular civil service title are
menbers of an enpl oyee organi zati on whi ch has been certified or
recogni zed to represent them pursuant to the provisions of article
fourteen of the civil service law or a |local |aw enacted thereunder, the



publ i c enpl oyer and such enpl oyee organi zati on shall in good faith
negotiate and enter into a witten agreenent with respect to the wages
and suppl enents of the | aborers, worknmen or mechanics in the title. If
the parties fail to achieve an agreenent, only the enpl oyee organi zation
shall be authorized to file a single verified conplaint pursuant to
subdi vi si on seven herein, on behalf of the | aborers, worknen or
mechani cs so represented. Such enpl oyee organi zation shall be the sole
and exclusive representative of such | aborers, worknmen or nechani cs at
any hearing pursuant to subdivision eight herein, and shall be the sole
conplainant in the proceeding for all purposes therein, including review
pursuant to article seventy-eight of the civil practice |law and rul es.
Service by the fiscal officer on the enpl oyee organi zation shall be
sufficient notice to the | aborers, worknmen or mechanics so represented
for all purposes of subdivision eight herein, except that the issuance
and enforcenment of subpoenas shall be regulated by the civil practice

| aw and rul es. Any order, conprom se, or settlenent determ ning the

i ssues rai sed upon such a proceedi ng, which has not been taken up for
revi ew by the enpl oyee organi zati on, shall be binding upon the | aborers,
wor knen or nechani cs represented by the enpl oyee organi zati on. Not hi ng
herein shall be construed to limt the rights of any | aborer, worknan or
mechani ¢ who has on file a verified conplaint prior to the effective
date of this subdivision.

9. Wen a final determ nation has been rendered, any person that
wilfully refuses thereafter to pay the rate of wages or to provide the
suppl enents determ ned to be prevailing, or wilfully enploys on such
public work, |aborers, worknen or nmechanics nore than the hours per day
determ ned by said order until nodified by order of the fiscal officer
or court and thereby violates the provisions of this section shall be
guilty of a m sdeneanor and upon conviction thereof shall be punished,

i n accordance with the penal |law. A person who violates this subdivision
after having previously been convicted of violating this subdivision
within the past five years shall be guilty of a class E felony, and in
addition thereto the contract on which the violation has occurred shal
be forfeited; and no such person shall be entitled to receive any sum
nor shall any officer, agent or enployee of the state or of a nunici pal
corporation pay the same or authorize its paynent fromthe funds under



his charge or control to any such person for work done upon any
contract, on which the contractor has been convicted of second offense
in violation of the provisions of this section.



