8§ 167. Restrictions on consecutive hours of work for nurses. 1. \WWen
used in this section:

a. "Health care enployer"” shall nean any individual, partnership
associ ation, corporation, limted liability conpany or any person or
group of persons acting directly or indirectly on behalf of or in the
i nterest of the enpl oyer, which provides health care services (i) in a
facility licensed or operated pursuant to article twenty-eight of the
public health law, including any facility operated by the state, a
political subdivision or a public corporation as defined by section
si xty-six of the general construction law, or (ii) in a facility
operated by the state, a political subdivision or a public corporation
as defined by section sixty-six of the general construction |aw,
operated or |icensed pursuant to the nental hygiene |aw, the education
| aw, the correction |law, or section five hundred four of the executive
| aw.

b. "Nurse" shall mean a regi stered professional nurse or a |licensed
practical nurse as defined by article one hundred thirty-nine of the
education | aw who provi des direct patient care.

c. "Regul arly schedul ed work hours", including pre-schedul ed on-cal
time and the tine spent for the purpose of conmmunicating shift reports
regardi ng patient status necessary to ensure patient safety, shall nean
t hose hours a nurse has agreed to work and is normally schedul ed to work
pursuant to the budgeted hours allocated to the nurse's position by the
health care enployer; and if no such allocation system exists, sone
ot her nmeasure generally used by the health care enpl oyer to determ ne
when an enployee is mninally supposed to work, consistent with the
col | ective bargaining agreenent, if any. Nothing in this section shal
be construed to permt an enployer to use on-call tinme as a substitute
for mandatory overti ne.

2. a. Notw thstanding any ot her provision of |aw no health care
enpl oyer shall require a nurse to work nore than that nurse's regularly
schedul ed work hours, except pursuant to subdivision three of this
secti on.



b. Nothing in this section shall prohibit a nurse fromvoluntarily
wor ki ng overti ne.

3. The limtations provided for in this section shall not apply in the
case of:

a. a health care disaster, such as a natural or other type of disaster
that increases the need for health care personnel, unexpectedly
affecting the county in which the nurse is enployed or in a contiguous
county; or

b. a federal, state or county declaration of energency in effect in
the county in which the nurse is enployed or in a contiguous county; or

c. where a health care enployer determnes there is an energency,
necessary to provide safe patient care. For the purposes of this
par agr aph, "energency", including an unanticipated staffing enmergency,
is defined as an unforeseen event that could not be prudently planned
for by an enpl oyer and does not regularly occur; or

d. an ongoi ng nedi cal or surgical procedure in which the nurse is
actively engaged and whose conti nued presence through the conpl etion of
the procedure is needed to ensure the health and safety of the patient.

4. The provisions of this section are intended as a renedi al neasure
to protect the public health and the quality of patient care, and shal
not be construed to dimnish or waive any rights of any nurse pursuant
to any other law, regulation, or collective bargai ning agreenent.

5. Oversight of the use of mandatory overtine during an enmergency. a.
The conmmi ssioner, in consultation with the conm ssioner of health, shal
have the authority to pronul gate any regul ati ons necessary to carry out
the provisions of this section.

b. Any health care enployer that utilizes an exception to the
limtation on mandatory overtime provisions as provided for in



subdi vision three of this section shall notify the departnment when such
provisions are in use. If a health care enpl oyer has utilized the
mandat ory overtinme provisions as provided for in this section for
fifteen days or nore in a given nonth, the enployer shall report to the
departnment and the departnent of health: (i) the nunber of days
mandatory overtinme was required; (ii) the nunber of enployees that were
required to remain on duty in overtinme status; and (iii) the dates and
times nandatory overtinme was required. If a health care enpl oyer has
utilized nmandatory overtinme provisions under this section for forty-five
days or nore in any consecutive three nonth period the health care

enpl oyer shall file with the departnent and the departnent of health an
expl anation for why mandatory overtine was required and provide an

esti mate of when the enployer intends to cease the use of nandatory
overtine.

c. The departnent shall establish an enforcenent officer to oversee
i nvestigations into any conplaints of violations of this section.

d. The health care enpl oyer shall, before utilizing nmandatory overtine
provi sions and requiring an on-duty enpl oyee to remai n, nmake a good
faith effort to have overtinme covered on a voluntary basis, including,
but not limted to, calling per diens, agency nurses, assigning floats,
or requesting an additional day of work fromoff-duty enpl oyees, to the
extent such staffing options exist. Failure to engage in a good faith
effort pursuant to this section shall be a violation. Any enpl oyee who
has been required to work in violation of this section nay file a
conplaint with the enforcenent officer alleging such violation. Any
conpl ai nt nade pursuant to this paragraph nmust be made in good faith.

6. Upon receipt of a conplaint pursuant to subdivision five of this
section, the enforcenment officer may cause such investigation to be
made, in consultation with the departnent of health and shall notify the
enployer. If, after investigation, the comm ssioner determ nes that an
enpl oyer has violated this section, the comm ssioner shall issue to the
enpl oyer an order directing conpliance therewith, which shall describe
particularly the alleged violation. A copy of such order shall be
provi ded to any enpl oyee who has filed a conplaint and to his or her



aut hori zed representative. The commi ssioner may assess the enpl oyer a
civil penalty in an anobunt not to exceed one thousand dollars for a
first violation, two thousand dollars for a second violation if within
twel ve nonths, or three thousand dollars for a third or subsequent
violation of this section if within twelve nonths; provided, however,
that the departnent may assess an enployer a civil penalty of not nore
than five hundred dollars for any violation of paragraph b of
subdi vi sion five of this section.

7. The departnent shall devel op and nake available on its website a
poster containing information for enployees on filing a conpl aint
pursuant to this section. Every health care enployer shall display such
poster in a conspicuous |ocation accessible to enployees in the
wor kpl ace.



