§ 1038. Violations, penalties and procedures. 1. Any nodel nanagenent
conpany or nodel managenent group that has failed to conply with the
regi stration requirenents of section one thousand thirty-two of this
article shall be deened to have violated this article.

2. Any nodel managenent conpany or nodel managenent group that has
failed to conply within the tine specified by law with an order issued
by the conm ssioner to conply with the registration requirenments of
section one thousand thirty-two of this article shall be deened to have
violated this article.

3. (a) The comm ssioner may inpose a civil penalty upon a nodel
managenent conpany, nodel nanagenent group, or client that has been
deened to have violated this article, for three thousand dollars for the
initial violation, and for five thousand dollars for a second or
subsequent viol ation.

(b) The order inposing such civil penalty nay be served personally or
by certified nmail in accordance with section thirty-three of this
chapter. Such order shall be in witing and shall describe the nature
of the violation, including reference to the provisions of subdivisions
one, two and three of this section alleged to have been viol at ed.

4. An order issued under this section shall be final and not subject
to review by any court or agency unless a review is had pursuant to
section one hundred one of this chapter. Provided that no proceeding for
adm nistrative or judicial review as provided in this chapter shall then
be pending and the tinme for initiation of such proceedi ng shall have
expired, the comm ssioner may file with the county clerk of the county
where the person agai nst whomthe penalty has been inposed has a pl ace
of business the order of the comm ssioner or the decision of the
i ndustrial board of appeals containing the anount of the civil penalty.
The filing of such order or decision shall have the full force and
effect of a judgnent duly docketed in the office of such clerk. The
order or decision may be enforced by and in the nane of the comm ssioner
in the sane manner, and with |i ke effect, as that prescribed by the
civil practice law and rules for the enforcenent of a noney judgnent.



5. If any nodel nmanagenent conpany has failed to conply within twenty
days of an order by the comm ssioner to register or renew registration,
t he conm ssioner nay seek to enjoin such unlawful activity, pursuant to
the civil practice | aw and rul es.

6. The attorney general may bring and nmaintain an action in a court of
conpetent jurisdiction to enforce the provisions of this article when
the attorney general has determined there is reasonable cause to believe
that a nodel managenent conpany, nodel nanagenent group, or client has
engaged in repeated fraudulent or illegal acts or otherw se denonstrates
persistent fraud or illegality in the carrying on, conducting, or
transacti ng of business.

7. (a) A nodel who is aggrieved by a violation of this article may
file a conplaint with the conm ssioner within six years after the acts
all eged to have violated this article occurred. The conm ssi oner shal
prescri be the formof the conplaint, which shall include, at a m ni mum

(i) the name and mailing address of the nodel and of the person or
entity alleged to have violated this article;

(ii) a statenent detailing the terns of the nodel's contract,

i ncluding a copy of such contract if avail abl e;

(iii) the nodel's occupation;

(iv) a statenent detailing the alleged violations of this article; and

(v) a signed affirmation that all facts alleged in the conplaint are
true.

(b) (i) Upon receiving a conplaint alleging a violation of this
article, the comm ssioner shall send the person or entity nanmed in the
conplaint a witten notice of conplaint. The conm ssioner shall send
such notice by certified nmail in accordance with section thirty-three of
the | abor | aw and shall bear the cost of sending such notice.

(ii) Notice shall include:

(1) a copy of the conplaint;

(2) materials of renedies available to the nodel for the violations of
said article by the person or entity nanmed in the conpl aint;

(3) materials informng the person or entity that twenty days after
receiving the notice of conplaint, the person or entity identified in
t he conpl ai nt nmust answer; and



(4) materials informng the person or entity that failure to respond
to the conplaint will create a rebuttable presunption in any civil
action commenced pursuant to this article that such person or entity
commtted the violations alleged in the conplaint.

(c) The response shall include:

(i) awitten statenent that the nodel has been paid in full and proof
of such paynent;

(ii) awitten statenent that the nodel has not been paid in full and
the reasons for the failure to provide such paynent; or

(iii) a witten statenent and any proof responding to the violations
all eged in the conpl aint.

(d) (i) Upon receiving the witten response, the conm ssioner shal
send the nodel a copy of:

(1) the response;

(2) any enclosures subnmitted to the conm ssioner with the response;
and

(3) any other information about the status of the conplaint.

(ii) If the conm ssioner receives no response fromthe person or
entity alleged to have violated this article to the notice of conplaint
within the tinme provided by this subdivision, then there shall be a
determ nation that such person or entity comritted the violations
alleged in the conplaint. The conm ssioner shall nmail a notice of
non-response to both the nodel and the person or entity named in the
conplaint by regular nail and shall include with such notice proof that
t he conm ssioner previously nailed the notice of conplaint to the person
or entity naned in the conplaint by certified mail.

8. An aggrieved nodel may bring and naintain an action in a court of
conpetent jurisdiction to enforce the provisions of sections one
t housand thirty-four and one thousand thirty-five of this article. A
nodel managenent conpany or nodel managenent group that viol ates these
sections shall be liable for actual danages to any nodel that has
suf f ered damages due to such viol ation, reasonable attorneys' fees and
costs, and, unless the nodel nmanagenent company or group proves a good
faith basis to believe that its actions were in conpliance with the |aw,
an additional anmount as |iquidated damages in an anount of no nore than
one hundred percent of the total anobunt of actual damages, except such



| i qui dat ed danages may be up to three hundred percent if found that the
actions were willful.

9. No client, nodel nmanagenent conpany, or nodel nanagenent group
shall be pernmitted to retaliate against a nodel for exercising any of
such nodel's rights under this article, including the right to raise
conplaints with the client, nodel nanagenent conpany, nodel nanagenent
group, commi ssioner, or attorney general. Any violation of this section
shal |l be subject to enforcenent in the sane manner as prescribed in
section two hundred fifteen of this chapter.



