8§ 9111-c. Temporary franchise tax on certain insurance conpanies. (a)

I mposition. (1) For the privilege of conducting business in this state
and in addition to any other requirenents therefor, every insurance
conpany subject to the franchise tax inposed by subdivision (a) of
section fifteen hundred ten of the tax |aw, other than insurance
conpani es whose prem uns are received solely as consideration for

acci dent and health insurance policies, shall pay a franchise tax of two
percent of all gross direct prem uns, |less return prem uns thereon,
witten during the "event year" as such termis defined in the foll ow ng
sentence on risk located or residing in this state. For the purposes of
this section, "event year" shall nmean (A) the cal endar year preceding
any cal endar year in which the association fails to make transfers and
deposits to the m scel | aneous speci al revenue fund that have been

aut hori zed by subsections (a) and (b) of section five thousand five
hundred si xteen-f of this chapter or (B) the cal endar year preceding the
year in which a final judicial determnation invalidating some or all of
t he provisions of such section five thousand five hundred sixteen-f
requires a return fromthe m scel | aneous special revenue fund of any or
all of the anounts transferred and deposited in such m scel |l aneous
speci al revenue fund pursuant to such section five thousand five hundred
si xteen-f.

(2) Determ nation of direct prem uns general provisions. (A The term
"prem unt includes all anmounts received as consideration for insurance
contracts or reinsurance contracts, other than for annuity contracts,
and shall include prem um deposits, assessnents, policy fees, nenbership
fees, and every ot her conpensation for such contract. In ascertaining
t he amount of direct prem unms upon which a tax is payable under this
section there shall be first determ ned the anount of total gross
prem uns or deposit prem uns or assessnents, less return thereon, on al
policies, certificates, renewals, policies subsequently cancell ed,

i nsurance and rei nsurance executed, issued or delivered on property or
risks located or resident in this state, including premuns for

rei nsurance assuned, and al so including premuns witten, procured or
received in this state on business which cannot specifically be

al l ocated or apportioned and reported as taxable prem uns or which have
been used as a neasure of a tax on business of any other state or
states. Provided, however, in the case of special risk prem uns, direct



prem uns shall include only those premuns witten, procured or received
in this state on property or risks located or resident in this state.
The reporting of premuns for the purpose of the tax inposed by this
section shall be on a witten basis or on a paid-for basis consistent
with the basis required by the annual statenment filed with the

superi ntendent pursuant to section three hundred seven of this chapter.

(B) The term "gross direct premuns,"” as used in this section, shal
not include prem uns for policies issued pursuant to section four
t housand two hundred thirty-six of this chapter and prem uns for
i nsurance upon hulls, freights, or disbursenents, or upon goods, wares,
mer chandi se and all other personal property and interests therein, in
the course of exportation from inportation into any county, or
transportation coastw de, including transportation by |and or water from
point of origin to final destination in respect to, appertaining to, or
in connection with, any and all risks or perils of navigation, transit
or transportation, and while being prepared for, and while awaiting
shi prent and during any del ays, storage, transshi pnent or reshi pment
i ncident thereto, including war risks and nmarine builder's risks.

(C) After determ ning the anount of total gross prem uns, |ess returns
t hereon, as provided in this subsection, there shall be deducted the
follow ng itens:

(i) Such premuns, |less return prem uns thereon, which have been
recei ved by way of reinsurance from corporations or other insurers
aut horized to transact business in this state;

(ii) Dividends on such direct business, including unused or unabsorbed
portions of prem um deposits paid or credited to policyhol ders, but not
i ncludi ng deferred dividends paid in cash to policyhol ders on maturing
policies, nor cash surrender val ues.

(D) I'n determ ning the amount of direct premiuns taxable in this
state, all such premuns witten, procured, or received in this state
shall be deened witten on property or risks |located or resident in this
state except such premiuns as are properly allocated or apportioned and
reported as taxable prem uns or which have been used as a neasure of a
tax of any other state or states, provided, however, in the case of
special risk premuns, direct prem uns shall include only those pren uns
written, procured or received in this state on property or risks |ocated
or resident in this state.



(b) Paynent. Taxes due under this section shall be paid to the
superintendent in such nanner as the superintendent shall prescribe. The
tax shall be paid in two installnents. The first installnment shall be
due in thirty days of the tinme at which the superintendent determ nes
such tax is to be paid and shall be no |l ess than ninety percent of the
tax ultinmately determ ned to be due under this section. The bal ance of
any tax due shall be paid on the next succeeding March twenty-fifth. The
superintendent is hereby authorized and directed to deposit paynents
made under this section, and any interest and penalties thereon, into
the m scel | aneous special revenue fund.

(c) Returns and reports. Areturn, in a formprescribed by the
superintendent, shall acconpany the tax paynent due March twenty-fifth.
In addition, the superintendent may prescribe a return to acconpany the
first installnment.

(d) Interest and penalties. (1) Interest. If any anmount of tax is not
paid on or before the date prescribed for paynent thereof in paragraph
two of this subsection, interest on such anount of tax at the
under paynment rate set by the conm ssioner of taxation and finance
pursuant to section one thousand ninety-six of the tax |aw, plus one
percentage point, shall be paid to the superintendent for the period
fromthe date prescribed for paynent until the date paid.

(2) Underpaynent penalty. If the anmount of tax paid by March
twenty-fifth is less than ninety-five percent of the tax ultinmately
determ ned to be due pursuant to this section, a penalty is hereby
i nposed equal to one hundred percent of the difference between the
anount of tax actually paid and ninety-five percent of the tax
ultimately determ ned to be due. In addition, this penalty shall bear
interest at the rate set forth in paragraph one of this subsection for
the period fromthe due date until the date the penalty is paid.

(e) Coordination with other |Iaws. Notw thstandi ng the provisions of
section one thousand one hundred twel ve of this chapter, taxes paid
pursuant to this section shall not be considered in the cal cul ati on of
reci procal taxes due this state pursuant to section one thousand one
hundred twel ve of this chapter. Notw thstanding the provisions of
subdi vision (c) of section fifteen hundred el even of the tax |aw, taxes
paid to other states on account of the inposition of the tax inposed by
this section shall not be included in the calculation of the tax credit



provi ded for by subdivision (c) of section fifteen hundred el even of the
tax | aw

(f) Return of excess collections. In the event that total collections
fromthe assessnent |evied pursuant to this section shall exceed the
anount required to be transferred and deposited by the nedical
mal practi ce i nsurance association into the m scell aneous special revenue
fund pursuant to section five thousand five hundred sixteen-f of this
chapter, anounts in excess of such anount shall be returned to the
conpani es that paid such assessnment on a pro rata basis. Provided,
further, that the anobunt required to be so transferred and deposited as
used in the preceding sentence shall be reduced by the "retained
anount”, if any, as such termis defined in the foll owi ng sentence. For
t he purposes of this section, the term"retained anount”, shall nean any
anount paid into the m scell aneous special revenue fund in accordance
with the provisions of section five thousand five hundred sixteen-f of
this chapter which is not the subject of any state or federal judicial
challenge at the tine the calculation of ambunts to be returned to
i nsurers pursuant to this subsection is to be nade.

(g) Conditional application of tax. The provisions of subsections (a)
through (e) of this section shall apply to all premiunms witten during
the "event year" as such termis defined in paragraph one of subsection
(a) of this section. Provided, however, that if the portion of anpunts
recei ved by the m scel | aneous special revenue fund fromthe nedical
mal practi ce i nsurance associ ati on pursuant to the requirenents of
section five thousand five hundred sixteen-f of this chapter is not |ess
than the anbunt required to be transferred and deposited to the
m scel | aneous speci al revenue fund pursuant to section five thousand
five hundred sixteen-f of this chapter then the superintendent shal
certify to the comm ssioner of taxation and finance no |later than
February fifth follow ng the cal endar year in which transfer and deposit
is required to be nade by the medical mal practice insurance association
that the required transfer and deposit of such anpbunts has been made to
and received by the m scel |l aneous special revenue fund and in such event
the tax otherw se i nposed by subsections (a) through (e) of this section
shall not be inposed and the provisions of such subsections (a) through
(e) shall in such event not be applied. Provided further, however, that
if there is a final judicial determ nation invalidating sonme or all of



the provisions of section five thousand five hundred sixteen-f of this
chapter and requiring a return fromthe m scel |l aneous speci al revenue
fund of any or all of the amounts transferred and deposited to it
pursuant to such section five thousand five hundred sixteen-f, then the
tax inmposed pursuant to the provisions of subsections (a) through (e) of
this section shall be reinstated and the provisions of such subsections
(a) through (e) shall in such event be applied. In such event, the
superintendent shall notify the conm ssioner of taxation and finance
t hat such anmounts have been returned fromthe m scel | aneous speci al
revenue fund and the taxes inposed pursuant to subsections (a) through
(e) of this section as nodified by subsection (f) of this section shal
be due and payable within thirty days of such notification.

(h) Judicial review Notw thstandi ng any other |aw

(1) Application for judicial review of final determ nation tine
limtation; deposit; undertaking. Any final determ nation of the anount
of any tax payabl e under subsections (a) through (e) of this section
shall be reviewable for error, illegality or unconstitutionality or any
ot her reason what soever by a proceedi ng under article seventy-eight of
the civil practice law and rules if application therefor is made to the
suprene court within four nonths after the giving of the notice of such
final determ nation, provided, however, that any such proceedi ng under
article seventy-eight of the civil practice |law and rules shall not be
instituted unless (A) the anobunt of any tax sought to be reviewed, with
such interest and penalties thereon as may be provided for by such | aw,
shall be first deposited with the superintendent and there is filed an
undert aki ng, issued by a surety conpany authorized to transact business
in this state and approved by the superintendent as to sol vency and
responsibility, in such amount as a justice of the suprene court shal
approve to the effect that if such proceedi ng be dism ssed or the tax
confirmed the petitioner will pay all costs and charges which nmay accrue
in the prosecution of such proceeding or (B) at the option of the
petitioner, such undertaking may be in sumsufficient to cover the
taxes, interest and penalties stated in such determ nation, plus the
costs and charges which may accrue against it in the prosecution of the
proceedi ng, in which event the petitioner shall not be required to
deposit such taxes, interest or penalties as a condition precedent to
t he application.



(2) Judicial review of superintendent's denial of tinmely application
for refund or revision, tine limtation; undertaking. Were any tax
i nposed under such subsections (a) through (e) of this section is
asserted to have been erroneously, illegally or unconstitutionally
assessed or collected and application for the refund or revision thereof
tinmely made to the superintendent, and the superintendent shall have
made a determ nation denying such refund or revision, such determ nation
shall be reviewabl e by a proceedi ng under article seventy-eight of the
civil practice law and rules, provided (A) that such proceeding is
instituted within four nonths after giving of the notice of such denial,
(B) that a final determ nation of tax due was not previously made, and
(© that an undertaking is filed with the superintendent in such anount
and with such sureties as a justice of the suprene court shall approve
to the effect that if such proceeding be dism ssed, or the tax
confirmed, the petitioner will pay all costs and charges whi ch nay
accrue in the prosecution of such proceedi ng.

(3) Exception. Action for declaratory judgnent; tinme limtation;
deposit; undertaking. Except as provided in paragraphs one and two of
this subsection, no determ nation or proposed determ nation of tax
i nposed under subsections (a) through (e) of this section shall be
enjoined or reviewed by an action for declaratory judgnent, an action
for noney had and received or by any action or proceeding under article
seventy-eight of the civil practice |aw and rul es, provided, however,
that a taxpayer may proceed by declaratory judgnment, if suit is
instituted within thirty days after issuance of a notice of tax due and
the amount of the tax in controversy, with such interest and penalties
t hereon as may be provided by such |aw, shall be deposited with the
superintendent and there is filed an undertaking, issued by a surety
conpany aut horized to transact business in this state and approved by
t he superintendent as to solvency and responsibility, in such anpbunt as
a justice of the suprenme court shall approve to the effect that if such
proceedi ng be disnm ssed or the tax confirmed the petitioner will pay al
costs and charges which may accrue in the prosecution of such proceeding
or at the option of the petitioner, such undertaking may be in a sum
sufficient to cover the taxes, interest and penalties stated in such
notice, plus the costs and charges which may accrue against it in the
prosecuti on of the proceeding, in which event the petitioner shall not



be required to deposit such taxes, interest or penalties as a condition
precedent to the application.

(4) Venue for any action or proceeding. Venue for any declaratory
judgnment action, article seventy-eight proceeding or any other action or
proceeding in relation to this section shall be in the suprene court,

Al bany county, and any such action or proceeding shall be entitled to a
preference both at trial and in any appeal.



