8§ 7713. M scell aneous provisions. (a) Nothing in this article shall be
construed to reduce the liability for unpaid assessnments of the insureds
of an inpaired or insolvent insurer operating under a plan with
assessnment liability.

(b) The corporation shall maintain records of all negotiations and
neetings in which the corporation or its representatives are involved to
di scuss the activities of the corporation in carrying out its powers and
duti es under section seven thousand seven hundred eight of this article,
except to the extent otherw se provided by or pursuant to the plan of
operation. Records of such negotiations or neetings shall be nmade public
only upon the termnation of a liquidation, rehabilitation or
conservation proceeding involving the inpaired or insolvent insurer,
upon the term nation of the inpairnment or insolvency of the insurer, or
upon the order of a court of conpetent jurisdiction. Nothing in this
subsection shall limt the duty of the corporation to render a report of
its activities under section seven thousand seven hundred fourteen of
this article.

(c) (1) During an article seventy-four rehabilitation proceeding,
assets of the inpaired or insolvent insurer which are determ ned by the
superintendent to be currently available my be used to continue al
covered policies, and pay all contractual obligations, of the inpaired
or insolvent insurer that would otherw se be covered by the corporation
under section seven thousand seven hundred eight of this article. The
corporation shall, subsequent to the term nation of the article
seventy-four rehabilitation proceeding and within a reasonable tine
after the conmencenent of a l|iquidation proceeding under article
seventy-four of this chapter reinburse the estate of the inpaired or
i nsol vent insurer for such portion of the anount of assets so used to
the extent necessary to pay class one, two and three clains pursuant to
par agraph one, two or three of subsection (a) of section seven thousand
four hundred thirty-five of this chapter. The corporation shall have a
clai magainst the estate of the inpaired or insolvent insurer equal to
the full anmpount of such rei mbursenent, consistent with the provisions of
par agr aph four of subsection (a) of section seven thousand four hundred
thirty-five of this chapter

(2) During an article seventy-four rehabilitation proceedi ng, assets
of the inpaired or insolvent insurer which are determ ned by the



superintendent to be currently available my be used to continue covered
policies, and pay contractual obligations, of the inpaired or insolvent
i nsurer, other than the covered policies and contractual obligations
that are covered by the corporation under section seven thousand seven
hundred eight of this article, if a corporation, association or other
organi zati on which perforns or will performfunctions simlar to those
of the corporation enters into an agreenent satisfactory to the
superintendent prior to such use of such assets to repay the anmount of
such assets subsequent to the term nation of the article seventy-four
rehabilitation proceeding and within a reasonable tinme after the
commencenent of a |iquidation proceeding under article seventy-four of
this chapter

(d) I'n addition to the duties and powers enunerated el sewhere in this
chapter, and subject to the limtations and exclusions contained in this
and ot her sections of this chapter, upon the conmencenent of a
proceedi ng under article seventy-four of this chapter with respect to
any inpaired or insolvent donestic insurer, the superintendent nay
request and receive fromthe corporation, and the corporation shall |end
to the superintendent upon such request, an anmpunt not to exceed five
hundred thousand doll ars as deternm ned by the superintendent to be
necessary on an energency basis for use by the superintendent, as
| i quidator or rehabilitator, in the adm nistration of the affairs of
such inpaired or insolvent insurer. To the extent it deens necessary or
appropriate to carry out its duties under this section, the corporation
may borrow such amount in accordance with subsection (h) of section
seven thousand seven hundred eight of this article and may assess nenber
i nsurers for the purpose of repaying such borrowi ng. Such assessnents
agai nst each nenber insurer shall be in the proportion that the prem uns
recei ved by such insurer on business in this state in all accounts for
t he cal endar year preceding the assessnment bear to such prem uns
received on business in this state in all accounts for such cal endar
year by all assessable nmenber insurers. The corporation shall have a
cl ai magai nst the estate of such inpaired or insolvent insurer equal to
t he amount | oaned to the superintendent in accordance with this
subsection, together with interest thereon at the maxinumrate all owed
by subdi vi si on one of section 5-501 of the general obligations |aw, and
such claimshall be treated as a class one clai munder section seven



t housand four hundred thirty-five of this chapter.

(e) The corporation shall have a cl ai magainst the inpaired or
i nsolvent insurer for all anpbunts expended by the corporation for the
pur poses of carrying out its obligations under this article.

(f) (1) Prior to the termnation of any proceedi ng under article
seventy-four of this chapter, the court nmay take into consideration the
contributions of the respective parties, including the corporation, the
shar ehol ders and policyhol ders of the inpaired or insolvent insurer, and
any other party with a bona fide interest, in making an equitable
distribution of the ownership rights of such inpaired or insolvent
insurer. In such a determ nation, consideration shall be given to the
wel fare of the policyhol ders of the continuing or successor insurer.

(2) No distribution to shareholders, if any, of an inpaired or
i nsol vent insurer shall be made, and no rehabilitation proceedi ng shal
be term nated (except by a final order of |iquidation), until and unless
the total anmount of valid clains of the corporation for all funds
expended in carrying out its powers and duties under section seven
t housand seven hundred eight of this article with respect to such
i nsurer, together with interest thereon, have been fully recovered by
the corporation or an arrangenent satisfactory to the corporation has
been made for their recovery. Such interest shall be at a rate which, in
the opinion of the court, fairly conpensates the corporation for the use
of such funds, but in no event shall such rate be in excess of the
maxi rumrate all owed by subdivision one of section 5-501 of the general
obligations |aw at the tine such funds were expended.

(g) (1) If an order for liquidation or rehabilitation of an insurer
domiciled in this state has been entered, the receiver appointed under
such order shall have a right to recover on behalf of the insurer, from
any parent corporation or hol ding conpany or person who ot herw se
controlled the insurer, the amount of distributions (other than
di stributions of shares of the same class of stock) paid by the insurer
on its capital stock, made at any tine during the five years preceding
the petition for |iquidation, conservation or rehabilitation, as the
case may be, subject to the limtations of paragraphs two, three and
four of this subsection.

(2) No such distribution shall be recoverable if the insurer shows
t hat when paid, such distribution was reasonable and that the insurer



did not know and coul d not reasonably have known that such distribution
m ght adversely affect the ability of the insurer to fulfill its
contractual obligations. Notice to the superintendent pursuant to
subsection (a) of section four thousand two hundred seven of this
chapter and the lack of a prior objection by the superintendent to such
di stributions shall not constitute evidence to support the show ng of

r easonabl eness whi ch woul d prevent the recovery of such distribution.

(3) Any person who was a parent corporation or holding conmpany or a
person who otherwi se controlled the insurer at the tine such
distributions were paid shall be liable up to the anmount of
di stributions such persons received. Any person who was a parent
corporation or holding conpany or a person who otherw se controlled the
insurer at the time such distributions were declared shall be liable up
to the anount of distributions he would have received if they had been
paid imediately. If two or nore persons are liable with respect to the
sanme distribution, they shall be jointly and severally |iable.

(4) The maxi mum anount recoverabl e under this subsection shall be the
anount needed in excess of all other avail able assets of the inpaired or
i nsol vent insurer to pay the contractual obligations of the inpaired or
i nsolvent insurer and to reinburse the corporation for such paynments and
for all other clains the corporation may have pursuant to subsection (c)
of this section.

(5) To the extent that any person |iable under paragraph three of this
subsection is insolvent or otherwise fails to pay clains due fromit
pursuant to such paragraph, its parent corporation or hol ding conpany or
person who otherwi se controlled it at the tine the distribution was
pai d, shall be jointly and severally liable for any resulting deficiency
in the amount recovered from such parent corporation or hol di ng conpany
or person who otherw se controlled it.



