§ 7437. Qualified financial contracts. (a) As used in this section:

(1) "Actual direct conpensatory danmages" nmeans and includes normal and
reasonabl e costs of cover or other reasonabl e neasures of damages
utilized in the derivatives, securities or other market for the contract
and agreenent clains but does not include punitive or exenplary damages,
damages for |lost profit or |ost opportunity or danages for pain and
suf fering.

(2) "Business day" neans a day other than a Saturday, a Sunday or any
day on which either the New York stock exchange or the Federal Reserve
Bank of New York is closed.

(3) "Conmmodity contract” neans: (A) a contract for the purchase or
sale of a conmmodity for future delivery on, or subject to the rules of,
a board of trade or contract market under the Commobdity Exchange Act (7
US. C 81, et seq.) or a board of trade outside the United States; (B)
an agreenent that is subject to regulation under section 19 of the
Commodity Exchange Act (7 U. S.C. 8 1, et seq.) and that is commonly
known to the commodities trade as a margi n account, margin contract,
| everage account or |everage contract; (C) an agreenent or transaction
that is subject to regulation under section 4c(b) of the Commodity
Exchange Act (7 U S.C. 8 1, et seq.) and that is comonly known to the
comodities trade as a commopdity option; (D) any conbi nation of the
agreenents or transactions referred to in this paragraph; (E) any option
to enter into an agreenent or transaction referred to in this paragraph,;
or (F) any other contract that is included fromtine to tine as a
commodity contract as defined in the Federal Deposit |nsurance Act, 12
US C 8§ 1821(e)(8)(D).

(4) "Contractual right" means and includes any right set forth in a
rule or bylaw of a derivatives clearing organization (as defined in the
Commodity Exchange Act), a nultilateral clearing organization (as
defined in the Federal Deposit |nsurance Corporation |nprovenent Act of
1991), a national securities exchange, a national securities
associ ation, a securities clearing agency, a contract narket designated
under the Commobdity Exchange Act, a derivatives transaction execution
facility registered under the Commodity Exchange Act, or a board of
trade (as defined in the Cormodity Exchange Act) or in a resolution of
t he governing board thereof and any right, whether or not evidenced in
writing, arising under statutory or comon |aw, or under |aw nerchant,



or by reason of normal business practice.

(5) "Forward contract" shall have the neaning set forth in the Federal
Deposit I nsurance Act, 12 U.S.C. § 1821(e)(8)(D).

(6) "Netting agreenent"™ nmeans: (A) a contract or agreenent (including
the ternms and conditions incorporated by reference in such agreenent),

i ncluding a master agreenent (which master agreenent, together with al
schedul es, confirmations, definitions and addenda thereto and
transacti ons under any thereof, shall be treated as one netting
agreenent), that docunents one or nore transactions between the parties
to the agreenent for or involving one or nore qualified financial
contracts and that provides for the netting, offset, |iquidation,

term nation, acceleration or close out, under or in connection with one
or nore qualified financial contracts or present or future paynment or
delivery obligations or paynent or delivery entitlenents thereunder
(including liquidation or close-out values relating to such obligations
or entitlenents) anong the parties to the netting agreenent; (B) any
mast er agreenent or bridge agreenment for one or nore naster agreements
descri bed in subparagraph (A) of this paragraph; or (C any security
arrangenent related to one or nore contracts or agreenents described in
subpar agraph (A) or (B) of this paragraph; provided that any contract or
agreenent described in subparagraph (A) or (B) of this paragraph
relating to agreenents or transactions that are not qualified financial
contracts shall be deemed to be a netting agreenent only with respect to
t hose agreenents or transactions that are qualified financial contracts.

(7) "Qualified financial contract" means any conmodity contract,
forward contract, repurchase agreenent, securities contract, swap
agreenent and any simlar agreement that the superintendent detern nes
by regul ation to be a qualified financial contract for the purposes of
this article.

(8) "Repurchase agreenent” shall have the neaning set forth in the
Federal Deposit Insurance Act, 12 U S.C. § 1821(e)(8)(D).

(9) "Securities contract” shall have the nmeaning set forth in the
Federal Deposit Insurance Act, 12 U S.C. § 1821(e)(8)(D).

(10) "Security arrangenment” means any security agreenent or
arrangenent or other credit enhancenent or guarantee or reinbursenent
obligation, including a pledge, security, collateral or guarantee
agreenent or credit support docunent.



(11) "Separate account"™ means an account established pursuant to
section four thousand two hundred forty of this chapter.

(12) "Swap agreenent"” shall have the nmeaning set forth in the Federal
Deposit I nsurance Act, 12 U.S.C. § 1821(e)(8)(D).

(13) "wal kaway cl ause" neans a provision in a netting agreenment or a
qualified financial contract that, after calculation of a value of a
party's position or an anount due to or fromone of the parties in
accordance with its terns upon term nation, |iquidation or accel eration
of the netting agreenment or qualified financial contract, either does
not create a paynent obligation of a party or extingui shes a paynent
obligation of a party in whole or in part solely because of the party's
status as a non-defaulting party.

(b) (1) Notw thstandi ng any other provision of this article, including
any other provision of this article permtting the nodification of
contracts, or other law of this state, no person shall be stayed or
prohi bited fromexercising: (A a contractual right to cause the
term nation, l|iquidation, acceleration or close out of any obligation
under or in connection with a netting agreenent or qualified financial
contract with an insurer, other than an insurer licensed to wite
fi nanci al guaranty insurance, because of: (i) the insolvency, financial
condition or default of the insurer at any tine, provided that the right
i s enforceabl e under applicable |law other than this article; or (ii) the
commencenent of any proceeding under this article; (B) any right under a
security arrangenent relating to one or nore netting agreenents or
qualified financial contracts, other than a right agai nst an insurer
licensed to wite financial guaranty insurance; or (C) subject to any
provi si on of subsection (b) of section seven thousand four hundred
twenty-seven of this article, any right to offset or net out any
term nation val ue, paynent anount, or other transfer obligation arising
under or in connection with one or nore qualified financial contracts,
other than a right against an insurer licensed to wite financial
guaranty i nsurance, where the counterparty or its guarantor is organized
under the laws of the United States, a state, or a foreign jurisdiction
approved by the Securities Valuation Ofice of the National Association
of I nsurance Comm ssioners as eligible for netting.

(2) If a counterparty to a naster netting agreenent or a qualified
financial contract with an insurer, other than an insurer licensed to



write financial guaranty insurance, subject to a proceeding under this
article term nates, liquidates, closes out or accel erates the agreenent
or contract, damages shall be neasured as of the date or dates of

term nation, |iquidation, close out or acceleration. The anmount of a
clai mfor danages shall be actual direct conpensatory danages.

(c) Upon termnation of a netting agreenent or qualified financial
contract, the net or settlenent anmount, if any, owed by a nondefaulting
party to an insurer against which an application has been filed under
this article, other than an insurer licensed to wite financial guaranty
i nsurance, shall be transferred to or on the order of the
superintendent, as l|liquidator, rehabilitator or conservator for the
insurer, even if the insurer is the defaulting party, notw thstanding
any wal kaway clause in the netting agreenent or qualified financial
contract. Any limted two-way paynent or first nethod provision in a
netting agreenent or qualified financial contract with an insurer that
has defaulted shall be deened to be a full two-way paynent or second
nmet hod provision as against the defaulting insurer. Any such property or
anount shall, except to the extent it is subject to one or nore
secondary |iens or encunbrances or rights of netting or setoff, be an
asset of the insurer.

(d) I'n making any transfer of a netting agreenent or qualified
financial contract of an insurer subject to a proceedi ng under this
article, other than an insurer licensed to wite financial guaranty
i nsurance, the superintendent, as liquidator, rehabilitator or
conservator for the insurer, shall either

(1) transfer to one party (other than an insurer subject to a
proceedi ng under this article) all netting agreenents and qualified
financial contracts between a counterparty or any affiliate of such
counterparty and the insurer that is the subject of the proceeding,
including: (A) all rights and obligations of each party under each such
netting agreenent and qualified financial contract; and (B) al
property, including any guarantees or other credit enhancenent, securing
any clains of each party under each such netting agreenent and qualified
financial contract; or

(2) transfer none of the netting agreenents, qualified financial
contracts, rights, obligations or property referred to in paragraph one
of this subsection (wWwth respect to such counterparty and any affiliate



of such counterparty).

(e) If the superintendent, as liquidator, rehabilitator or conservator
for an insurer, other than an insurer licensed to wite financi al
guaranty i nsurance, makes a transfer of one or nore netting agreenents
or qualified financial contracts, then the superintendent shall use his
or her best efforts to notify any person who is party to the netting
agreenents or qualified financial contracts of the transfer by 12:00
noon, New York time, on the business day follow ng the transfer.

(f) Notwi thstandi ng any ot her provision of this article, the
superintendent, as l|liquidator, rehabilitator or conservator for an
i nsurer, other than an insurer |icensed to wite financial guaranty
i nsurance, nmay not avoid a transfer of noney or other property arising
under or in connection with a netting agreenent or qualified financial
contract, or any security arrangenent relating to a netting agreenent or
qualified financial contract, that is nade before the conmencenent of a
| i qui dation, rehabilitation or conservati on proceedi ng under this
article, except that a transfer nay be avoi ded under section seven
t housand four hundred twenty-five of this article if the transfer was
made with actual intent to hinder, delay or defraud the insurer, the
superintendent, as liquidator, rehabilitator or conservator of the
i nsurer, any other receiver appointed for the insurer, or existing or
future creditors.

(g9)(1) In exercising any rights of disaffirmnce or repudiation of a
| i qui dator, rehabilitator or conservator with respect to any netting
agreenent or qualified financial contract to which an insurer is a
party, other than an insurer |licensed to wite financial guaranty
i nsurance, the superintendent, as liquidator, rehabilitator or
conservator for the insurer shall either: (A disaffirmor repudiate al
netting agreenents and qualified financial contracts between a
counterparty or any affiliate of such counterparty and the insurer that
is the subject of the proceeding; or (B) disaffirmor repudiate none of
the netting agreenents and qualified financial contracts referred to in
subpar agraph (A) of this paragraph (with respect to such person or any
affiliate of such person).

(2) Notwi t hstandi ng any ot her provision of this article, any clai mof
a counterparty against the estate, other than the estate of an insurer
licensed to wite financial guaranty insurance, arising fromthe



superintendent's disaffirnmance or repudiation of a netting agreenment or
qualified financial contract that has not been previously affirned in
the liquidation proceeding or in the i mediately precedi ng
rehabilitation proceeding shall be determ ned and shall be all owed or
disallowed: (A) as if the claimhad arisen before the date of the filing
of the application for liquidation; or (B) if a rehabilitation
proceeding is converted to a |iquidation proceeding, as if the clai mhad
ari sen before the date of the filing of the application for
rehabilitation.

(3) The anpbunt of the claimidentified in paragraph two of this
subsection shall be the actual direct conpensatory damages determ ned as
of the date of the disaffirnmance or repudi ati on of the netting agreenent
or qualified financial contract.

(h) Al rights of a counterparty under this article shall apply to a
netting agreenent and a qualified financial contract entered into on
behal f of or allocated to: (1) the general account of the insurer; or
(2) a separate account of the insurer, other than an insurer licensed to
write financial guaranty insurance, if the assets of the separate
account are available only to a counterparty to a netting agreenent and
a qualified financial contract entered into on behalf of, or allocated
to, that separate account.



