§ 5502. Medical nual practice insurance association. (a) The nedi cal
mal practi ce i nsurance association is continued consisting of all
i nsurers authorized to wite and engaged in witing, within this state,
on a direct basis, personal injury liability insurance but excluding
assessnent cooperative fire insurance conpani es transacti ng busi ness
pursuant to article sixty-six of this chapter. Every such insurer shal
be and remain a nenber of the association as a condition of its
authority to continue to transact personal injury liability insurance in
this state.

(b) The association shall be a non-profit unincorporated association
constituting a legal entity separate and distinct fromits nenbers. Al
funds and reserves of the association shall be separately held and
i nvested. It shall maintain conplete accounts of all nonies received and
all |l osses and expenses incurred in connection with its operations,

i ncludi ng i nvestnent inconme on policyhol der-supplied funds. For the
pur pose of any contributions required by insurers to the

property/ casualty insurance security fund pursuant to article
seventy-six of this chapter, and for the purpose of the protection

af forded policyholders by such fund, the association is an authorized
i nsurer. The association shall include in the prem uns charged for
medi cal mal practice insurance an anount sufficient to offset any such
contributions.

(c) (1) The purpose of the association is to provide, for the period
July first, nineteen hundred seventy-five through June thirtieth, two
t housand one, a market for medical mal practice insurance pursuant to
this article and subject to regulation pursuant to section two thousand
t hree hundred seventeen of this chapter. If, after June thirtieth, two
t housand one, the surcharges on prem uns inposed pursuant to section
forty, as anended, of chapter two hundred sixty-six of the | aws of
ni net een hundred ei ghty-six, by the superintendent to satisfy any
actuarially projected deficiency that is attributable to the prem um
| evel s for policies providing coverage for physicians and surgeons
nmedi cal mal practice for the periods comrencing July first, nineteen
hundred ei ghty-five and ending June thirtieth, two thousand one, are
still in effect or may still be reasonably inposed, the association
shall continue in existence until June thirtieth next follow ng such
time as such surcharges are no |onger inposed or may no | onger be



reasonabl y i nposed.

** (2) (A) The association shall, no |ater than Decenber thirtieth,
ni net een hundred ninety-nine, subnmt to the superintendent for approval
a plan for the final dissolution of the association, including a
transfer or extinguishnment of all liabilities of the association and a
plan for the servicing of existing policies of the association. The
di ssol ution of the association and cessation of its activities shall be
fully acconplished and the association shall be deenmed dissol ved at such
ti me and under such conditions as the superintendent deens proper;
provi ded, however, that all policies of insurance witten by the
associ ation shall expire or be transferred prior to such dissolution.

(B) In the preparation of a plan for the final dissolution of the
associ ation, the board of directors of the association shall: (i)
solicit proposed plans for the dissolution of the association from at
| east three outside entities; (ii) arrange for an independent actuari al
review of the association, its operations, assets and liabilities; and
(iii) recomend, by a mpjority vote of its board of directors, that
proposal which nmaxi m zes the value of the association to the state. The
associ ation shall thereafter file all proposed plans, along with the
pl an reconmended by the board, to the superintendent for approval.

(© (i) The superintendent shall, by April thirtieth, two thousand,
review all proposed plans, along with the recommended plan, filed by the
board of directors of the association with the superintendent and nay
approve a plan of dissolution. The superintendent may determ ne to add
provi si ons which may vary fromthose submtted by the association or
del ete others as proposed by the association or adopt an alternate plan.
Any plan of dissolution of the association which provides for the sale
or transfer of its operations, assets and/or liabilities to a private
entity shall do so net of any appropriated and encunbered anounts
required by subsection (c) of section five thousand five hundred
si xt een, subsection (c) of section five thousand five hundred sixteen-a,
subsection (c) of section five thousand five hundred sixteen-b,
subsection (c) of section five thousand five hundred sixteen-c and
subsection (c) of section five thousand five hundred sixteen-e of this
article and, in the event such plan is approved and i npl enented, such
sections five thousand five hundred sixteen, five thousand five hundred
si xteen-a, five thousand five hundred sixteen-b, five thousand five



hundred si xteen-c, and five thousand five hundred si xteen-e are hereby
deened repeal ed. A public hearing shall be held to exam ne the proposed
pl an of dissolution, the plans reviewed, and the superintendent's
recommended plan of approval. Such public hearing shall be held not

| ater than thirty days prior to the superintendent's approval of that

pl an whi ch nmaxi m zes the val ue of the association to the state while not
i mpai ring or inpeding the operation of the voluntary nedical mal practice
i nsurance market or limting the access to medical nmal practice coverage
for health care practitioners or facilities insured by the association.
Upon approval, the superintendent shall certify the estimted anount of
funds to be transferred pursuant to subsection (b) of section five

t housand five hundred sixteen-f of this article and shall transmt such
certification to the director of the division of the budget.

To assist in maki ng such determi nation, the superintendent nay appoi nt
one or nore qualified disinterested persons or institutions as
consultants to advise on any matters related to the dissolution. The
appoi ntment of a consultant shall be in witing and shall set forth the
duties and responsibilities of the consultant. The associ ati on shal
provi de access to the superintendent, and any consul tants appoi nted by
t he superintendent, to its books and records and any information in its
possessi on necessary to nake val uati ons and determ nations required by
this section. For the purposes of this section, all expenses and costs
associ ated with such appoi ntnment shall be deened and consi dered expenses
pursuant to section three hundred thirteen of this chapter.

(ii) (1) Any action challenging the validity of or arising out of acts
taken or proposed to be taken under this paragraph two of this
subsection nmust be conmenced within two nonths after a copy of the plan
of final dissolution of the association, with the superintendent's
approval endorsed thereon, has been filed in the office of the
superi nt endent.

(I') I'n any action arising out of acts taken or proposed to be taken
under this paragraph two of this subsection, the superintendent shall be
entitled to, at any stage of the proceedings before final judgnent,
petition the court to give security for the costs and charges which may
be incurred by the superintendent in connection with such action and by
any other parties defendant in connection therewith or for which the



superintendent or the association nay becone |iable under this chapter,
under any contract or otherwi se by law, to which security the
superintendent shall have recourse in such anount as the court having
jurisdiction of such action shall determ ne upon term nation of such
action. The anount of security may thereafter fromtinme to tinme be

i ncreased or decreased in the discretion of the court having
jurisdiction of such action upon showi ng that the security provi ded has
or may becone i nadequate or excessive.

(I'r1) Any person aggrieved by any act taken or order, regulation, or
rul e i ssued pursuant to this paragraph two of this subsection nay
petition for judicial review of such acts taken or orders, regul ations
or rules, pursuant to the limtations period prescribed in clause (I) of
item (ii) of this subparagraph. The petition shall be brought in the
appel l ate division of the supreme court in the third judicial
departnment. The jurisdiction of the appellate division of the suprene
court in the third judicial departnent shall be exclusive and its
judgnment and order shall be final subject to review by the court of
appeals in the same manner and formand with the sane effect as provided
for appeals in a special proceeding. Al such proceedings shall be heard
and determ ned by the appellate division and by the court of appeals as
expeditiously as possible and with |awful precedence over other matters.
Acts taken or orders, regulations or rules issued pursuant to this
section shall not be stayed or enjoined except upon application to the
appel l ate division of the supreme court in the third judicial departnent
after notice to the superintendent and to the attorney general and upon

a showing that the petitioner has a substantial |ikelihood of success
and will suffer irreparable harmif the stay or injunction is not
gr ant ed.

(I'V) Provided, however, that if a determ nation by a judicial
proceedi ng prevents the final consummation of the determ nation by the
superintendent that the association be dissolved, and if the anounts
required to be transferred and deposited fromthe association to the
m scel | aneous speci al revenue fund pursuant to the requirenents of
section five thousand five hundred sixteen-f of this article are not in
fact so transferred and deposited in the m scell aneous special revenue
fund, then the provisions of subsections (a) through (f) of section nine
t housand one hundred el even-c of this chapter shall becone operative and



the tax inposed by subsections (a) through (e) of such section shall be
i nposed. Provided, further, however, that if there is thereafter a final
judicial determnation that the final consummati on of the dissolution of
the association may be effectuated, and the full transfer and deposit
shall be made to the mi scell aneous speci al revenue fund, then in such
event the anmount of the tax inposed and paid pursuant to the provisions
of subsections (a) through (e) of section nine thousand one hundred

el even-c of this chapter shall be returned to the conpanies that paid
such assessnment on a pro rata basis, in a manner consistent with the
procedures set forth in subsections (f) and (g) of section nine thousand
one hundred el even-c of this chapter.

* (D) Prior to July first, tw thousand, the superintendent shall,
after a public hearing to be held not less than thirty days before such
promul gati on, promul gate regul ati ons prescribing a plan for the
equitable distribution to authorized nedical nal practice insurers
writing such coverage in the state the insureds of the association and
health care practitioners and facilities which are otherw se unable to
secure coverage in the voluntary market follow ng the dissolution of the
associ ation. Such plan shall provide that upon initial distribution to
the voluntary market the insureds of the association receive policies in
the voluntary market with provisions and at a rate which are at |east as
favorable to the insured as those which they woul d have received if they
were issued a renewal policy by the association, provided, however, that
subsequent to the initial distribution, the plan shall not be required
to make avail able a second | ayer of excess nedical mal practice insurance
to insureds. Such plan shall also ensure that all health care
practitioners or facilities have access to nedical nal practice insurance
froman aut horized insurer pursuant to the provisions of this chapter.
Such plan may al so provide for, and the superintendent nmay designate, in
lieu of the plan for the equitable distribution of policies fromthe
association and the availability of coverages to health care
practitioners and facilities, a single entity or entities to provide
such coverages consistent with such a plan if the superintendent
determ nes that such entity or entities can provide the coverages
necessary to neet the purposes and objectives of an equitable plan of
distribution were it to have been effectuated. Notice of the hearing
required by this subparagraph shall be no | ess than thirty days before



the date of the hearing and shall include a summary of the plan proposed
by the superintendent.

* NB Effective until July 1, 2028

* (D) Prior to July first, tw thousand, the superintendent shall,
after a public hearing to be held not Iess than thirty days before such
promul gati on, promnul gate regul ati ons prescribing a plan for the
equitable distribution to authorized nedical nal practice insurers
writing such coverage in the state the insureds of the association and
health care practitioners and facilities which are otherw se unable to
secure coverage in the voluntary market follow ng the dissolution of the
associ ation. Such plan shall provide that upon initial distribution to
the voluntary market the insureds of the association receive policies in
the voluntary market with provisions and at a rate which are at |east as
favorable to the insured as those which they woul d have received if they
were issued a renewal policy by the association. Such plan shall also
ensure that all health care practitioners or facilities have access to
nmedi cal mal practice insurance froman authorized insurer pursuant to the
provi sions of this chapter. Such plan may al so provide for, and the
superintendent may designate, in lieu of the plan for the equitable
distribution of policies fromthe association and the availability of
coverages to health care practitioners and facilities, a single entity
or entities to provide such coverages consistent with such a plan if the
superintendent determ nes that such entity or entities can provide the
coverages necessary to neet the purposes and objectives of an equitable
plan of distribution were it to have been effectuated. Notice of the
hearing required by this clause shall be no | ess than thirty days before
the date of the hearing and shall include a summary of the plan proposed
by the superintendent.

* NB Effective July 1, 2028

** NB The plan referred to herein is Title 11 NYCRR, Chapter XX, Part
430

(d) Upon dissolution, the association shall not resunme underwiting
operations for physicians, dentists, podiatrists, certified
nurse-m dw ves, certified registered nurse anesthetists or for hospitals
respectively, until the superintendent, after consultation with the
commi ssi oner of health, has determ ned that medical mal practice
i nsurance is not readily avail able for physicians, dentists,



podi atrists, certified nurse-m dw ves, certified registered nurse
anesthetists or for hospitals, as the case may be, in the voluntary
mar ket and has approved or promul gated a new plan of operation. If the
superi ntendent determ nes during such period that insurance is readily
avai l abl e for physicians, dentists, podiatrists, certified
nurse-m dw ves, certified registered nurse anesthetists or for
hospitals, as the case may be, in the voluntary market, the
superintendent shall not authorize its underwiting operations for the
respective categori es.

(e) The association shall, pursuant to the provisions of this article
and the plan of operation with respect to medical mal practice insurance,
have the power:

(1) To issue, or to cause to be issued, policies of insurance to
physi ci an, dentist and podiatrist applicants subject to primary limts
specified in the plan of operation not in excess of one mllion dollars
for each claimant under one policy and three mllion dollars for al
cl ai mants under one policy in any one year, and excess coverage as
provided in this paragraph. Each applicant shall be entitled to

purchase a policy providing primary limts not to exceed one mllion
dollars for each claimant and three mllion dollars for all claimnts in
any one year. In addition, any applicant insured by the association in
an anmount equal to or greater than one mllion dollars for each
claimant and three mllion dollars for all claimants in any one year, or

any ot her applicant covered under a policy or policies providing such
primary |l evels of insurance against liability for nedical, dental or
podi atric mal practice that is issued by an authorized i nsurer, shall be
entitled to purchase a policy fromthe association providi ng excess
coverage of at least one mllion dollars per clainant and three mllion
dollars for all claimants in any one year. The association shall,

subj ect to the approval of the superintendent, nake available, and if
requested by the applicant, provide additional excess coverage in an
anount requested by such applicant. Wth respect to the coverage
required to be nmade avail able on and after July first, nineteen hundred
eighty-five by this paragraph, the superintendent shall establish and
promul gate rates to be charged for such excess coverage and additiona
excess coverage and shall require that the association accept paynent
for such coverage fromthe hospital excess liability pool pursuant to a



paynment schedule that is consistent with the receipt of funds by such
pool fromthe hospital reinbursenent system Rates for excess coverage
and additi onal excess coverage shall not be subject to the
stabilization reserve fund charge established by section five thousand
five hundred nine of this article.

(2) To issue, or cause to be issued, policies of insurance, including
incidental liability coverages, to hospital applicants subject to limts
specified in the plan of operation with [imts not in excess of one
mllion dollars for each claimant and ten mllion dollars for al
claimants in any one year; provided that policies for coverage in excess
of one mllion dollars for each claimant and three mllion dollars for
all claimants in any one year shall be issued only upon the obtaining of
rei nsurance for such excess coverage for the termof the policy and the
excess coverage shall remain in effect only so long as reinsurance is in
effect. The association shall obtain such reinsurance, if available, for
coverage in excess of one mllion dollars for each claimant and three
mllion dollars for all claimants in any one year. |f the association
fails to obtain such reinsurance, the superintendent may order it to do
so for the termof the policy fromsources found by himto be avail abl e.
The rates charged by the association for coverage in excess of three
mllion dollars shall not be subject to prior approval by the
superintendent, and shall equal the charges to the association for such
rei nsurance.

(3) To underwite such insurance and to adjust and pay | osses or to
appoi nt service conpanies to performthose functions.

(4) To assunme reinsurance fromits menbers.

(5) To cede reinsurance.

(6) To nake the | unp sum paynents provided for in subdivision (b) of
section five thousand thirty-six of the civil practice |aw and rules
and receive the periodic paynents due under the annuity contract
provi ded for therein.



