* § 5412. Additional powers of the association. (a) As used in this
article:

(1) "Conmercial risk insurance", "public entity insurance" and
"professional liability insurance" have the meani ngs ascribed to them by
section one hundred seven of this chapter, except that notor vehicle
i nsurance and nedical nmalpractice liability insurance are excluded from
such neani ngs for purposes of this article;

(2) "Market" means a line, subline or classification (other than a
classification delineated by geographic | ocation) of property/casualty
i nsurance not subject to subsection (b) of section two thousand three
hundred five, section two thousand three hundred twenty-eight or section
t hree thousand four hundred twenty-five of this chapter. Provided,
however, a "market" shall also include homeowners insurance as defined
i n subsection (h) of section five thousand four hundred one of this
article. A "market" shall also include mandatory m ni mum surety bonds
required pursuant to section two hundred fifty-eight-b of the
agriculture and markets | aw.

(b) The associ ation shall begin, or resune after any suspension, its
i nsurance underwriting operations for any narket only after the
superintendent has determ ned after a hearing on a record that it is
necessary, due to unavailability of neaningful coverage in a particular
voluntary nmarket, to activate the association to wite coverage for such
market. In nmaking a determ nation of necessity pursuant to this
subsection, the superintendent may consi der such factors as: the extent
and nature of conpetition; size and significance of the coverage;
avai lability of adequate |imts of coverage; efficacy of any market
assi stance program admi ni stered by the superintendent including but not
limted to actual placenent of coverage through a voluntary market
assi stance programat the tine such determination is to be nmade;
rei nsurance availability; extent of consumer conplaints to the
departnment of financial services; extent of denials and restrictions of
coverage; volune of cancellations and nonrenewal s; or changi ng
conditions in the econonmc, judicial and social environment. |f, after
activating the association in regard to a particular market, the
superintendent determ nes that ready availability of meani ngful coverage
in such voluntary market has been restored, the association shal
t her eupon suspend its underwiting in regard to such market. The



superintendent shall, no |ater than Cctober first, nineteen hundred

ei ghty-six, activate the association to wite particular markets in
regard to public entities, unless the superintendent determ nes that
activation is unnecessary because public entities are able to secure
meani ngf ul coverage in voluntary markets, including through any narket
assi stance program adm ni stered by the superintendent.

(c) The directors of the association, after consultation with the
superintendent, shall forthwith prepare a plan of operation, subject to
approval by the superintendent who shall act expeditiously thereon, and
the directors shall take all other necessary steps on and after the
effective date of this section to prepare for pronpt inplenentation of
the association's powers in the event that any market is activated by
t he superintendent pursuant to subsection (b) of this section. The
directors of the association may, on their own initiative or at the
request of the superintendent, anmend the plan subject to approval by the
superintendent. The superintendent may direct that the plan of
operation, or anmendnents to such plan, shall include specified limts of
coverage for particular markets activat ed.

(d) Upon activation by the superintendent of any market pursuant to
subsection (b) of this section, all insurers (excluding assessnent
cooperative fire insurers) authorized to wite and engaged in witing on
a direct basis within this state comercial risk, public entity or
professional liability insurance, including conmercial nultiple peri
policies, shall participate as nenbers in the association. Every such
i nsurer shall be and remain a nenber of the association as a condition
of its authority to continue to transact such insurance in this state.
In addition to the credit provided pursuant to subsection (f) of section
five thousand four hundred five of this article, the superintendent my
by regul ati on provide for additional credits to such insurers that
voluntarily provide a market for those risks that the superintendent
determnes to be extrenmely difficult to place in the voluntary market.

(e) The association shall with respect to any market activated by the
superi ntendent pursuant to subsection (b) of this section issue policies
i n accordance with the association's plan of operation, and shal
mai ntai n separate accounts and records for prem uns, |osses, expenses
and investnment incone attributable to such insurance. Assessnents of
i nsurers for expenses and any | osses of the association in connection



Wi th such insurance shall be based on an insurer's net direct prem uns
attributable to the types of insurance specified in subsection (a) of
this section. Rates shall be based upon | oss and expense experience of
the risks insured by the association pursuant to this section and shal
be on an actuarially sound basis, calculated to be self-supporting at
the | owest possible rates consistent with the maintenance of sol vency of
t he associ ati on and of reasonable reserves, surplus and expenses,

i ncl udi ng comm ssions. The provisions of subsection (d) of section five
t housand four hundred five of this article shall not apply to insurance
written pursuant to this section.

(f) The superintendent may al so activate the association for purposes
of providing excess or unbrella coverages in connection with a market.
Hazards that the superintendent determ nes are uninsurable shall be
excl uded from coverages which the association is required to furnish.

(g) The provisions of this section shall cease to be of any force or
effect on or after June thirtieth, two thousand twenty-nine, except that
policies issued or other obligations incurred by the association shal
not be inpaired by the expiration of this section and the association
shal |l continue for the purpose of servicing such policies and performng
such obligations.

* NB Expires June 30, 2029



