8§ 4910. Right to external appeal established. (a) There is hereby
established an insured's right to an external appeal of a final adverse
determ nation by a health plan.

(b) An insured, the insured' s designee and, in connection with
concurrent and retrospective adverse determ nations, an insured' s health
care provider, shall have the right to request an external appeal when:

(1) (A the insured has had coverage of the health care service, which
woul d ot herwi se be a covered benefit under a subscriber contract or
governnmental health benefit program denied on appeal, in whole or in
part, pursuant to title one of this article on the grounds that such
health care service does not neet the health care plan's requirenents
for nedical necessity, appropriateness, health care setting, |evel of
care, effectiveness of a covered benefit, or other ground consi stent
with 42 U S.C 8§ 300gg-19 as determ ned by the superintendent, and

(B) the health care plan has rendered a final adverse determ nation
Wi th respect to such health care service or both the plan and the
i nsured have jointly agreed to waive any internal appeal, or the insured
is deenmed to have exhausted or is not required to conplete any internal
appeal pursuant to section 2719 of the Public Health Service Act, 42
U S.C. § 300gg-19; or

(2) (A the insured has had coverage of a health care service denied
on the basis that such service is experinental or investigational, and
such deni al has been upheld on appeal under title one of this article,
or both the plan and the insured have jointly agreed to waive any
i nternal appeal, or the insured is deened to have exhausted or is not
required to conplete any internal appeal pursuant to section 2719 of the
Public Health Service Act, 42 U S.C. § 300gg-19, and

(B) the insured' s attending physician has certified that the insured
has a condition or disease (a) for which standard health services or
procedures have been ineffective or would be nedically inappropriate, or
(b) for which there does not exist a nore beneficial standard health
service or procedure covered by the health care plan, or (c) for which
there exists a clinical trial or rare disease treatnment, and

(C the insured' s attendi ng physician, who nust be a |icensed,
board-certified or board-eligible physician qualified to practice in the
area of practice appropriate to treat the insured' s condition or
di sease, must have reconmended either (a) a health service or procedure



(including a pharmaceutical product within the neaning of subparagraph
(B) of paragraph two of subsection (e) of section four thousand nine
hundred of this article) that, based on two docunents fromthe avail abl e
nmedi cal and scientific evidence, is likely to be nore beneficial to the
i nsured than any covered standard health service or procedure or, in the
case of a rare disease, based on the physician's certification required
by subsection (g-7) of section four thousand nine hundred of this
article and such other evidence as the insured, the insured s designee
or the insured' s attendi ng physician may present, that the requested
health service or procedure is |likely to benefit the insured in the
treatnment of the insured' s rare disease and that such benefit to the
i nsured outwei ghs the risks of such health service or procedure; or (b)
aclinical trial for which the insured is eligible. Any physician
certification provided under this section shall include a statenent of
t he evidence relied upon by the physician in certifying his or her
recomendati on, and

(D) the specific health service or procedure reconmended by the
attendi ng physician woul d ot herwi se be covered under the policy except
for the health care plan's determ nation that the health service or
procedure i s experinmental or investigational; or

(3)(A) the insured has had coverage of the health service (other than
aclinical trial to which paragraph two of this subsection shall apply),
whi ch woul d otherwi se be a covered benefit under a subscriber contract
or governmental health benefit program denied on appeal, in whole or in
part, pursuant to title one of this article on the grounds that such
heal th service is out-of-network and an alternate recommended treat nent
is avail able in-network, and the health plan has rendered a fi nal
adverse determ nation with respect to an out-of-network denial or both
the health plan and the insured have jointly agreed to waive any
i nternal appeal ; and

(B) the insured' s attendi ng physician, who shall be a |licensed, board
certified or board eligible physician qualified to practice in the
specialty area of practice appropriate to treat the insured for the
heal t h service sought, certifies that the out-of-network health service
is materially different than the alternate recomended in-network health
service, and recomends a health service that, based on two docunents
fromthe avail abl e nedical and scientific evidence, is likely to be nore



clinically beneficial than the alternate reconmended i n-network
treatment and the adverse risk of the requested health service would
i kely not be substantially increased over the alternate recommended
i n-network health service.

(4)(A) The insured has had an out-of-network referral denied on the
grounds that the health care plan has a health care provider in the
i n-network benefits portion of its network with appropriate training and
experience to neet the particular health care needs of an insured, and
who is able to provide the requested health service.

(B) The insured's attendi ng physician, who shall be a |licensed, board
certified or board eligible physician qualified to practice in the
specialty area of practice appropriate to treat the insured for the
heal th service sought, certifies that the in-network health care
provi der or providers recommended by the health care plan do not have
the appropriate training and experience to neet the particular health
care needs of an insured, and reconmends an out-of-network provider with
the appropriate training and experience to neet the particular health
care needs of an insured, and who is able to provide the requested
heal th service.

(c) (1) The health care plan nay charge the insured a fee of up to
twenty-five dollars per external appeal with an annual limt on filing
fees for an insured not to exceed seventy-five dollars within a single
pl an year; provided that, in the event the external appeal agent
overturns the final adverse determ nation of the plan, such fee shall be
refunded to the insured. Notw thstandi ng the foregoing, the health plan
shall not require the enrollee to pay any such fee if the enrollee is a
reci pient of nedical assistance or is covered by a policy pursuant to
title one-A of article twenty-five of the public health | aw.

Not wi t hst andi ng the foregoing, the health plan shall not require the
insured to pay any such fee if such fee shall pose a hardship to the
i nsured as determ ned by the plan.

(2) The health care plan nay charge the insured's health care provider
a fee of up to fifty dollars per external appeal, other than for an
external appeal requested pursuant to paragraph two or three of
subsection (d) of section four thousand nine hundred fourteen of this
article; provided that, in the event the external appeal agent overturns
the final adverse determ nation of the plan, such fee shall be refunded



to the insured's health care provider.

(d) An enrollee covered under the Medicare or Medicaid program may
appeal the denial of a health care service pursuant to the provisions of
this title, provided, however, that any determ nation rendered
concerni ng such denial pursuant to existing federal and state | aw
relating to the Medicare or Medicaid programor pursuant to federal |aw
enact ed subsequent to the effective date of this title and providing for
an external appeal process for such denial shall be binding on the
enrol l ee and the insurer and shall supersede any determ nations rendered
pursuant to this title.



