8§ 4904. Appeal of adverse determ nations by utilization review agents.
(a) An insured, the insured s designee and, in connection with
retrospective adverse determ nations, an insured's health care provider,
may appeal an adverse determ nation rendered by a utilization review
agent .

(a-1) An insured or the insured s designee may appeal an
out-of -network denial by a health care plan by submtting: (1) a witten
statenent fromthe insured s attendi ng physician, who nust be a
| i censed, board certified or board eligible physician qualified to
practice in the specialty area of practice appropriate to treat the
insured for the health services sought, that the requested
out-of -network health service is materially different fromthe health
service the health care plan approved to treat the insured' s health care
needs; and (2) two docunents fromthe avail able nedical and scientific
evi dence, that the out-of-network health service is likely to be nore
clinically beneficial to the insured than the alternate reconmended
in-network health service and for which the adverse risk of the
requested health service would |ikely not be substantially increased
over the in-network health service.

(a-2) An insured or the insured s designee may appeal an
out-of -network referral denial by a health care plan by submitting a
witten statenent fromthe insured s attendi ng physician, who nust be a
| i censed, board certified or board eligible physician qualified to
practice in the specialty area of practice appropriate to treat the
insured for the health service sought, provided that: (1) the in-network
heal th care provider or providers recomrended by the health care plan do
not have the appropriate training and experience to neet the particul ar
health care needs of the insured for the health service; and (2)
reconmends an out-of-network provider with the appropriate training and
experience to neet the particular health care needs of the insured, and
who is able to provide the requested health service.

* (b) Awutilization review agent shall establish an expedited appeal
process for appeal of an adverse determ nation involving (1) continued
or extended health care services, procedures or treatnments or additional
services for an insured undergoing a course of continued treatnent
prescri bed by a health care provider or hone health care services
foll owi ng discharge froman inpatient hospital adm ssion pursuant to



subsection (c) of section four thousand nine hundred three of this
title; (2) an adverse determnation in which the health care provider
bel i eves an i nmedi ate appeal is warranted except any retrospective
determ nation; or (3) potential court-ordered nental health and/or
substance use di sorder services pursuant to paragraph two of subsection
(b) of section four thousand nine hundred three of this title. Such
process shall include nechani snms which facilitate resolution of the
appeal including but not limted to the sharing of information fromthe
insured's health care provider and the utilization review agent by
t el ephonic nmeans or by facsimle. The utilization review agent shal
provi de reasonabl e access to its clinical peer reviewer wthin one
busi ness day of receiving notice of the taking of an expedited appeal.
Expedi t ed appeal s shall be determ ned within two busi ness days of
recei pt of necessary information to conduct such appeal except, with
respect to inpatient substance use disorder treatnment provided pursuant
to paragraph three of subsection (c) of section four thousand nine
hundred three of this title, expedited appeals shall be determ ned
within twenty-four hours of receipt of such appeal. Expedited appeal s
which do not result in a resolution satisfactory to the appealing party
may be further appeal ed through the standard appeal process, or through
t he external appeal process pursuant to section four thousand nine
hundred fourteen of this article as applicable. Provided that the
insured or the insured' s health care provider files an expedited
i nternal and external appeal within twenty-four hours fromrecei pt of an
adverse determ nation for inpatient substance use disorder treatnent for
whi ch coverage was provided while the initial utilization review
determ nati on was pendi ng pursuant to paragraph three of subsection (c)
of section four thousand nine hundred three of this title, a utilization
revi ew agent shall not deny on the basis of nedical necessity or |ack of
prior authorization such substance use disorder treatnent while a
determ nation by the utilization review agent or external appeal agent
i s pendi ng.

* NB Effective until January 1, 2027

* (b) Awutilization review agent shall establish an expedited appeal
process for appeal of an adverse determ nation involving (1) continued
or extended health care services, procedures or treatnments or additional
services for an insured undergoing a course of continued treatnent



prescri bed by a health care provider or hone health care services
foll owi ng discharge froman inpatient hospital adm ssion pursuant to
subsection (c) of section four thousand nine hundred three of this
title; (2) an adverse determnation in which the health care provider
bel i eves an i nmedi ate appeal is warranted except any retrospective
determ nation; or (3) potential court-ordered nental health and/or
substance-rel ated and addi ctive di sorder services pursuant to paragraph
two of subsection (b) of section four thousand nine hundred three of
this title. Such process shall include nechanisns which facilitate
resolution of the appeal including but not limted to the sharing of
information fromthe insured' s health care provider and the utilization
revi ew agent by tel ephonic nmeans or by facsimle. The utilization review
agent shall provide reasonable access to its clinical peer reviewer
Wi t hin one business day of receiving notice of the taking of an
expedi ted appeal . Expedited appeals shall be determined within two
busi ness days of receipt of necessary information to conduct such appeal
except, with respect to inpatient substance-related and addictive
di sorder treatnent provided pursuant to paragraph three of subsection
(c) of section four thousand nine hundred three of this title, expedited
appeal s shall be determ ned within twenty-four hours of receipt of such
appeal . Expedited appeals which do not result in a resolution
satisfactory to the appealing party nay be further appeal ed through the
standard appeal process, or through the external appeal process pursuant
to section four thousand nine hundred fourteen of this article as
applicable. Provided that the insured or the insured' s health care
provider files an expedited internal and external appeal wthin
twenty-four hours fromrecei pt of an adverse determ nation for inpatient
substance-rel ated and addictive disorder treatnment for which coverage
was provided while the initial utilization review determ nation was
pendi ng pursuant to paragraph three of subsection (c) of section four
t housand nine hundred three of this title, a utilization review agent
shall not deny on the basis of medical necessity or |ack of prior
aut hori zation such substance-rel ated and addi ctive di sorder treatnent
while a determination by the utilization review agent or external appeal
agent is pending.

* NB Effective January 1, 2027

(c) Autilization review agent shall establish a standard appeal



process which includes procedures for appeals to be filed in witing or
by tel ephone. A utilization review agent nust establish a period of no
| ess than forty-five days after receipt of notification by the insured
of the initial utilization review determ nation and receipt of al
necessary information to file the appeal from said determ nation. The
utilization review agent nust provide witten acknow edgnment of the
filing of the appeal to the appealing party within fifteen days of such
filing and shall nake a determination with regard to the appeal within
thirty days of the receipt of necessary information to conduct the
appeal and, upon overturning the adverse decision, shall conply with
subsection (a) of section three thousand two hundred twenty-four-a of
this chapter as applicable. The utilization review agent shall notify
the insured, the insured s designee and, where appropriate, the
insured's health care provider, in witing of the appeal determ nation
Wi thin two business days of the rendering of such determ nation.

The notice of the appeal determination shall include:

(1) the reasons for the determ nation; provided, however, that where
the adverse deternmination is upheld on appeal, the notice shall include
the clinical rationale for such determ nation; and

(2) a notice of the insured' s right to an external appeal together
with a description, jointly pronul gated by the superintendent and the
commi ssi oner of health as required pursuant to subsection (e) of section
four thousand nine hundred fourteen of this article, of the external
appeal process established pursuant to title two of this article and the
time franes for such external appeals. A utilization review agent shal
have procedures for obtaining an insured's, or insured s designee's,
preference for receiving notifications, which shall be in accordance
with applicable federal |aw and with gui dance devel oped by the
superintendent. Witten and tel ephone notification to an insured or the
i nsured' s desi gnee under this section may be provided by el ectronic
nmeans where the insured or the insured s designee has inforned the
i nsurer in advance of a preference to receive such notifications by
el ectronic nmeans. A utilization review agent shall permt the insured
and the insured s designee to change the preference at any tinme. To the
extent practicable, witten and tel ephone notification to the insured's
health care provider shall be transmtted electronically, in a manner



and in a formagreed upon by the parties. The utilization review agent
shal |l retain docunentation of preferred notification nmethods and present
such records to the superintendent upon request.

(d) Both expedited and standard appeals shall only be conducted by
clinical peer reviewers, provided that any such appeal shall be revi ewed
by a clinical peer reviewer other than the clinical peer reviewer who
rendered the adverse determ nation.

(e) Failure by the utilization review agent to nake a determ nation
within the applicable tine periods in this section shall be deened to be
a reversal of the utilization review agent's adverse determ nation.



