8§ 4308. Supervision of superintendent. (a) No corporation subject to
the provisions of this article shall enter into any contract unless and
until it shall have filed with the superintendent a copy of the contract
or certificate and of all applications, riders and endorsenents for use
in connection with the issuance or renewal thereof, to be fornmally
approved by himas conformng to the applicable provisions of this
article and not inconsistent with any other provision of |aw applicable
thereto. The superintendent shall, within a reasonable tine after the
filing of any such form notify the corporation filing the sane either
of his approval or of his disapproval of such form

(b) No corporation subject to the provisions of this article shal
enter into any contract unless and until it shall have filed with the
superintendent a schedule of the premuns or, if appropriate, rating
formula fromwhich premuns are determ ned, to be paid under the
contracts and shall have obtai ned the superintendent's approval thereof.
The superintendent nmay refuse such approval if he finds that such
prem uns, or the premuns derived fromthe rating fornula, are
excessi ve, inadequate or unfairly discrimnatory, provided, however, the
superintendent may al so consider the financial condition of such
corporation in approving or disapproving any prem umor rating formula.
Any adjustnents to an approved schedul e of prem uns or to the approved
rating forrmula for non-community rated contracts shall also be subject
to the approval of the superintendent provided, however, such
adj ustments shall not be subject to the requirenents of subsection (c)
of this section. Any prem umor fornula approved by the superintendent
shall make provision for such increase as may be necessary to neet the
requi renents of a plan approved by the superintendent in the manner
prescribed in section four thousand three hundred ten of this article
for restoration of the statutory reserve fund required by such section.
Not wi t hst andi ng any other provision of |aw, the superintendent, as part
of the rate increase approval process, may defer, reduce or reject a
rate increase if, in the judgnent of the superintendent, the salary
i ncreases for senior |evel managenent executives enpl oyed at
corporations subject to the provisions of this article are excessive or
unwarrant ed given the financial condition or overall perfornmance of such
corporation. The superintendent is authorized to pronul gate rul es and
regul ati ons which the superintendent deens necessary to carry out such



deferral, reduction or rejection.

(c) (1) An increase or decrease in premunms wWith respect to conmunity
rated contracts shall not be approved by the superintendent unless it is
in conpliance with the provisions of this subsection as well as other
appl i cabl e provisions of |aw

(2) A corporation desiring to increase or decrease premuns for any
contract subject to this subsection shall subnmit a rate filing or
application to the superintendent. A corporation shall send witten
notice of the proposed rate adjustnent, including the specific change
requested, to each contract hol der and subscri ber affected by the
adj ustment on or before the date the rate filing or application is
submtted to the superintendent. The notice shall promnently include
mai | i ng and website addresses for both the departnment of financial
services and the corporation through which a person may, within thirty
days fromthe date the rate filing or application is subnmtted to the
superintendent, contact the departnent of financial services or
corporation to receive additional information or to submt witten
comments to the department of financial services on the rate filing or
application. The superintendent shall establish a process to post on the
departnment's website, in a tinmely nmanner, all relevant witten coments
received pertaining to rate filings or applications. The corporation
shall provide a copy of the notice to the superintendent with the rate
filing or application. The superintendent shall imedi ately cause the
notice to be posted on the departnent of financial services' website.
The superintendent shall determ ne whether the filing or application
shal | becone effective as filed, shall becone effective as nodified, or
shal | be di sapproved. The superintendent may nodify or di sapprove the
rate filing or application if the superintendent finds that the prem uns
are unreasonabl e, excessive, inadequate, or unfairly discrimnatory, and
may consi der the financial condition of the corporation in approving,
nodi fyi ng or di sapproving any prenm um adj ustnent. The determ nation of
t he superintendent shall be supported by sound actuarial assunptions and
nmet hods, and shall be rendered in witing between thirty and sixty days
fromthe date the rate filing or application is submtted to the
superintendent. Should the superintendent require additional information
fromthe corporation in order to make a determ nation, the
superintendent shall require the corporation to furnish such



i nformati on, and in such event, the sixty days shall be tolled and shal
resune as of the date the corporation furnishes the information to the
superintendent. If the superintendent requests additional infornmation
| ess than ten days fromthe expiration of the sixty days (exclusive of
tolling), the superintendent may extend the sixty day period an
additional twenty days, to nake a determ nation. The application or
rate filing will be deenmed approved if a determ nation is not rendered
within the tine allotted under this section. A corporation shall not

i npl ement a rate adjustnment unless the corporation provides at |east

si xty days advance witten notice of the prem umrate adjustnent
approved by the superintendent to each contract hol der and subscri ber
affected by the rate adjustnent.

(3) (A The expected mnimnumloss ratio for a contract form subject to
this subsection for which a rate filing or application is nmade pursuant
to this paragraph, other than a nedi care suppl enental insurance
contract, or, with the approval of the superintendent, an aggregation of
contract forns that are conbined into one community rating experience
pool and rated consistent with conmunity rating requirenents, shall not
be | ess than eighty-two percent. In reviewing a rate filing or
application, the superintendent nay nodify the eighty-two percent
expected mnimumloss ratio requirenent if the superintendent detern nes
the nodification to be in the interests of the people of this state or
i f the superintendent determ nes that a nodification is necessary to
mai ntai n i nsurer solvency. No later than July thirty-first of each year,
every corporation subject to this subparagraph shall annually report the
actual loss ratio for the previous cal endar year in a format acceptabl e
to the superintendent. If an expected loss ratio is not nmet, the
superintendent may direct the corporation to take corrective action,
whi ch may i nclude the subm ssion of a rate filing to reduce future
prem uns, or to issue dividends, premumrefunds or credits, or any
conmbi nati on of these.

(B) The expected minimumloss ratio for a nedicare suppl enent al
i nsurance contract formshall not be | ess than eighty percent. No |ater
than May first of each year, every corporation subject to this
subpar agraph shall annually report the actual loss ratio for each
contract formsubject to this section for the previous cal endar year in
a format acceptable to the superintendent. In each case where the | oss



ratio for the contract formfails to conply with the eighty percent |oss
ratio requirenent, the corporation shall subnmit a corrective action plan
to the superintendent for assuring conpliance with the applicable
mnimum | oss ratio standard. The corrective action plan shall be
submtted to the superintendent within sixty days of the corporation's
submi ssi on of the annual report required by this subparagraph. The
corporation's plan may utilize premiumrefunds or credits, subject to

t he approval of the superintendent.

(4) I'n case of conflict between this subsection and any ot her
provision of law, this subsection shall prevail.

(d) The superintendent shall order an independent managenent and
financial audit of corporations subject to the provisions of this
article with a conbined prem um vol une exceeding two billion dollars
annually in order to devel op a detail ed understandi ng of such
corporation's financial status and to deternmine the viability of such
corporation's products. Such audit shall be perfornmed by an organi zation
upon subm ssion of a programplan in response to a request for proposal
approved by the superintendent in consultation with the conm ssi oner of
health and the state conptroller. Such audit shall not be perforned by
any organi zation that has in any way perforned or furnished services of
any kind to the corporation within the past five years, unless it is
adequat el y denonstrated that such services would not conprom se that
organi zation's performance and objectivity. The audit shall be conpl eted
and a report submtted by May first, nineteen hundred ninety-three to
t he superintendent, the conm ssioner of health, and the chairs of the
senate and assenbly committees on health and i nsurance. The scope of the
audit shall include, but not be limted to, financial and conpetitive
position, corporate structure and governance, organi zation and
managenent, strategic direction, rate adequacy, and the regul atory and
conpetitive environnent in the state of New York. Specifically, the
audit shall include, but not be limted to:

(i) determning the corporation's financial and market position,
including its reserves, trends in nenbership, nmarket share, and
profitability by market segnent;

(ii) evaluating the corporation's product offerings with respect to
mar ket requirenments and trends, the corporation's responses to the New
York health care market, and its managenent of nedical clainms costs;



(iii) assessing the effectiveness of the organi zati onal and nanagenent
structure and performance, including, but not limted to, possible
i nprovenent in the size, structure, conposition and operation of the
board of directors, productivity inprovenent, information systens,
managenent devel opnent, personnel practices, mx and | evel of skills,
personnel turnover, investnent practices and rate of return upon
i nvest nent activities;

(iv) analyzing the corporation's strategic directions, its adequacy to
neet conpetitive, market, and existing regulatory trends, including an
eval uation of the use of brokers in nmarketing products, and the inpact
of those strategies on the corporation's future financial performance
and on the health care system of New York;

(v) evaluating the adequacy of rates for existing products,
particularly (but not limted to) small group, nedicare supplenental,
and direct paynent to identify areas that may need i medi ate renedi al
attention;

(vi) identifying any changes to the regulatory and | egislative
environnment that may need to be nade to ensure that the corporation can
continue to be financially viable and conpetitive;

(vii) identifying and assessing specific transactions such as the
procurenent of reinsurance, sale of real property and the sale of future
i nvestment incone to inprove the financial condition of the corporation;
and

(viii) evaluating and identifying possible inprovenents in the
corporation's nanaged care strategies, operations and clai ns handli ng.

(e) Notwi thstandi ng any ot her provision of |aw, the superintendent
shall have the power to require independent managenent and fi nanci al
audits of corporations subject to the provisions of this article
whenever in the judgnent of the superintendent, |osses sustained by a
corporation jeopardize its ability to provi de nmeani ngful coverage at
af fordabl e rates or when such audit woul d be necessary to protect the
interests of subscribers. The audit shall include, but not be limted
to, an investigation of the corporation's provision of benefits to
senior citizens, individual and famly, and snall group and smal
busi ness subscribers in relation to the needs of those subscribers. The
audit shall also include an evaluation of the efficiency of the
corporation's nanagenent, particularly with respect to |lines of business



that are experiencing |losses. In every case in which the superintendent
chooses to require an audit provided for in this subsection, the
superintendent shall have the authority to select the auditor. Any costs
incurred as a result of the operation of this subsection shall be
assessed on all domestic insurers in the sane manner as provided for in
section two hundred six of the financial services |aw.

(f) The results of any audit conducted pursuant to subsections (d) and
(e) of this section shall be provided to the corporation and each nenber
of its board of directors. The superintendent shall have the authority
to direct the corporation in witing to inplenment any recomendati ons
resulting fromthe audit that the superintendent finds to be necessary
and reasonabl e; provided, however, that the superintendent shall first
consider any witten response submtted by the corporation or the board
of directors prior to making such finding. Upon any application for a
rate adj ustnent by the corporation, the superintendent shall reviewthe
corporation's conpliance with the directions and recommendati ons nade
previously by the superintendent, as a result of the nobst recently
conpl eted managenent or financial audit and shall include such findings
in any witten decision concerning such application.

(g)(1) Until Septenber thirtieth, two thousand ten, as an alternate
procedure to the requirenents of subsection (c) of this section, a
corporation subject to the provisions of this article desiring to
i ncrease or decrease premuns for any contract subject to this section
may i nstead submt a rate filing or application to the superintendent
and such application or filing shall be deened approved, provided that
(A) the anticipated incurred loss ratio for a contract formshall not be
| ess than eighty-two percent for individual direct paynent contracts or
ei ghty-two percent for small group and small group remttance contracts,
nor, except in the case of individual direct paynent contracts with a
|l oss ratio of greater than one hundred five percent during nineteen
hundred ni nety-four, shall the loss ratio for any direct paynent, group
or group remttance contract be nore than one hundred five percent of
the anticipated earned premium and (B) the corporation submts, as part
of such filing, a certification by a nmenber of the Anerican Acadeny of
Actuaries or other individual acceptable to the superintendent that that
corporation is in conpliance with the provisions of this subsection,
based upon that person's exam nation, including a review of the



appropriate records and of the actuarial assunptions and methods used by
the corporation in establishing premumrates for contracts subject to
this section. A corporation shall not utilize the alternate procedure
pursuant to this subsection to inplenment a change in rates to be
effective on or after COctober first, two thousand ten. For purposes of
this section, a snmall group is any group whose contract is subject to
the requirenments of section forty-three hundred seventeen of this
article.

(2) Prior to January first, two thousand, no rate increase or decrease
may be deemed approved under this subsection if that increase or
decrease, together with any other rate increases or decreases inposed on
the sane contract form would cause the aggregate rate increase or
decrease for that contract formto exceed ten percent during any
continuous twelve nonth period. No rate increase nay be inposed pursuant
to this subsection unless at least thirty days advance witten notice of
such increase has been provided to each contract hol der and subscri ber.

(h) (1) Each cal endar year, a corporation subject to the provisions of
this article shall return, in the formof aggregate benefits incurred
for each contract formfiled pursuant to the alternate procedure set
forth in subsection (g) of this section, at |east eighty-two percent for
i ndi vidual direct paynment contracts or eighty-two percent for snal
group and small group remttance contracts, but, except in the case of
i ndi vidual direct paynment contracts with a loss ratio of greater than
one hundred five percent in nineteen hundred ninety-four, for any direct
paynent, group or group renittance contract, not in excess of one
hundred five percent of the aggregate prem uns earned for the contract
formduring that cal endar year. Corporations subject to the provisions
of this article shall annually report, no later than June thirtieth of
each year, the loss ratio calculated pursuant to this subsection for
each such contract formfor the previous cal endar year.

(2) I'n each case where the loss ratio for a contract formfails to
conply with the eighty-two percent mninmum|oss ratio requirenent for
i ndi vidual direct paynment contracts, or the eighty-two percent m ninmm
|l oss ratio requirenent for small group and snall group renittance
contracts, as set forth in paragraph one of this subsection, the
corporation shall issue a dividend or credit against future prem uns for
all contract holders with that contract formin an anmpount sufficient to



assure that the aggregate benefits incurred in the previous cal endar
year plus the anount of the dividends and credits shall equal no | ess
than ei ghty-two percent for individual direct paynment contracts, or

ei ghty-two percent for small group and small group remttance contracts,
of the aggregate prem uns earned for the contract formin the previous
cal endar year. The dividend or credit shall be issued to each contract
hol der or subscriber who had a contract that was in effect at any tine
during the applicable year. The dividend or credit shall be prorated
based on the direct prem uns earned for the applicable year anong al
contract hol ders or subscribers eligible to receive such dividend or
credit. A corporation shall make a reasonable effort to identify the
current address of, and issue dividends or credits to, former contract
hol ders or subscribers entitled to the dividend or credit. A corporation
shall, with respect to dividends or credits to which forner contract

hol ders that the corporation is unable to identify after a reasonable
effort would otherw se be entitled, have the option, as deened
accept abl e by the superintendent, of prospectively adjusting prem um
rates by the anmount of such dividends or credits, issuing the anmount of
such dividends or credits to existing contract hol ders, depositing the
anount of such dividends or credits in the fund established pursuant to
section four thousand three hundred twenty-two-a of this article, or
utilizing any other nethod which offsets the anount of such dividends or
credits. Al dividends and credits nust be distributed by Septenber
thirtieth of the year follow ng the cal endar year in which the | oss
ratio requirenents were not satisfied. The annual report required by
par agr aph one of this subsection shall include a corporation's

cal cul ation of the dividends and credits, as well as an expl anati on of
the corporation's plan to i ssue dividends or credits. The instructions
and format for calculating and reporting loss ratios and issuing

di vidends or credits shall be specified by the superintendent by
regul ati on. Such regul ations shall include provisions for the
distribution of a dividend or credit in the event of cancellation or
term nation by a contract hol der or subscri ber.

(3) I'n each case where the loss ratio for a contract formfails to
conply with the one hundred five percent nmaxi num |l oss ratio requirenent
of paragraph one of this subsection, the corporation shall institute a
premumrate increase in an anount sufficient to assure that the



aggregate benefits incurred in the previous cal endar year shall equal no
nore than one hundred five percent of the sum of the aggregate pren uns
earned for the contract formin the previous cal endar year and the
aggregate premumrate increase. The rate increase shall be applied to
each contract that was in effect as of Decenber thirty-first of the
applicable year and remains in effect as of the date the rate increase
is inposed. All rate increases nust be inposed by Septenber thirtieth of
the year followi ng the cal endar year in which the loss ratio

requi renents were not satisfied. The annual report required by paragraph
one of this subsection shall include a corporation's cal culation of the
premumrate increase, as well as an explanation of the corporation's
plan to inplenent the rate increase. The instructions and format for
calculating and reporting loss ratios and inplenenting rate increases
shal | be specified by the superintendent by regul ation.

(i) The alternate procedure described in subsections (g) and (h) of
this section shall apply to individual direct paynment contracts issued
pursuant to sections four thousand three hundred twenty-one and four
t housand three hundred twenty-two of this article on and after January
first, nineteen hundred ninety-seven. Such alternate procedure shall not
be utilized to inplenent a change in rates to be effective on or after
October first, two thousand ten.

(j) All community rated contracts, other than medi care suppl enenta
i nsurance contracts, issued or in effect during cal endar year two
t housand ten shall be subject to a mninum|oss ratio requirenent of
ei ghty-two percent. Corporations may use the alternate procedure set
forth in subsection (g) of this section to adjust premumrates in order
to meet the required mninmumloss ratio for cal endar year two thousand
ten. The rate filing or application shall be subnmitted no |ater than
Septenber thirtieth, two thousand ten.



