8§ 4231. Policyholder's participation in surplus of |ife insurance
conpanies. (a) (1) Except as herein otherw se provided, every donestic
life insurance conpany shall ascertain and distribute annually, and not
ot herwi se, the proportion of any surplus accruing upon every
participating insurance policy and annuity or pure endowrent contract
entitled as hereinafter provided to share therein, issued on or after
the first day of January, nineteen hundred seven.

(2) Upon the thirty-first day of Decenber of each year, or as soon
thereafter as practicable, every such conpany shall ascertain the
surplus earned by it during such year

(3) After setting aside fromsuch surplus such suns as may be required
for the paynent of authorized dividends upon the capital stock, if any,
such suns as may properly be held for account of outstanding deferred
di vidend policies, if any, and such suns as may be deened advi sabl e for
the accunul ation of a surplus not in excess of the maximum prescribed in
this chapter, every such conmpany shall thereupon apportion the renainder
of such earnings, if any, derived fromparticipating policies and
contracts, equitably to all policies or contracts entitled to share
therein during the full dividend year adopted by the conpany for such
pur pose. Such apportionnment shall not after the first policy year be
made conti ngent upon the paynent of the whole or any part of the prem um
for any subsequent policy year.

(4) No dividend shall be apportioned or distributed for the first
policy or contract year unless, upon reasonable assunptions as to
expenses, nortality, policy and contract clains, investnment inconme and
| apses, it was actually earned for such year; nor shall any such conpany
defer the apportionnent and distribution of dividends beyond the
cal endar year following that in which they were earned, except that any
such conpany which in good faith apportions and distributes its
di visi bl e surplus (except on policies issued on a deferred dividend
basis prior to the first day of January, nineteen hundred seven, and
continued as such thereafter) on an annual basis as dividends to al
cl asses of policies and contracts entitled to share therein, my
apportion and distribute all or any part of its accunul ated surplus, in
excess of its required mninmum surplus, as a part of its dividends
apportioned and distributed on an annual basis, or, with the approval of
t he superintendent, at reasonable intervals with respect to any policy



or contract or on its termnation by death, maturity or surrender, as
additional or extra dividends in an anmount deenmed by hi mnot inequitable
in proportion to the annual dividends paid in preceding years on such
policies or contracts. When this apportionnent and distribution at
reasonabl e intervals, for a class of industrial |ife insurance policies,
takes the formof an equitable addition to the death benefit, the

superi ntendent need not require any addition to the cash surrender

val ues of the policies, anything in this chapter to the contrary

not wi t hst andi ng.

(5) Dividends apportioned as aforesaid in the case of a policy or
contract, other than an industrial life insurance policy, issued on or
after the first day of January, nineteen hundred seven, shall, unless
ot herwi se provided in the policy or contract, be payable at the option
of the conpany, either upon the anniversary of the policy or contract
next after each thirty-first day of Decenber, or upon the anniversary of
the policy or contract next followi ng each thirtieth day of April; and
in every case after the first policy or contract year shall be payable
upon the sole condition that prem umor stipulated paynents of the
policy or contract year current upon said respective dates shall have
been conpl et ed.

(b) (1) Except as hereinafter provided, the dividend so apportioned in
the case of any participating policy or contract issued on or after the
first day of January, nineteen hundred seven, shall, at the option of
the person entitled to el ect such option, be either:

(A) payable in cash except that cash paynent will not be required for
a policy or contract qualified for special tax treatnent under
subsection (b) of section four hundred three of the Internal Revenue
Code to the extent that such paynment woul d prevent such qualification or
for a policy or contract with respect to which the superintendent has
determ ned that cash paynent of dividends woul d be i nappropriate, or

(B) applicable to the paynent of any prem um or pren unms upon said
policy or contract, or

(C) applicable to the purchase of a paid-up addition thereto, or

(D) permtted to accunulate to the credit of the policy or contract,
at such rate of interest as shall be allowed by the conpany, and, with
such interest shall be payable upon the maturity of the policy or
contract, or shall be w thdrawable in cash on any anniversary of the



date of issue thereof.

(2) Where subparagraph (A) of paragraph one hereof has been sel ected
and paynent cannot be effected by the conpany, the funds shall be
appl i ed under option subparagraph (C or (D) of such paragraph, as
determ ned by the conpany.

(3) Such conpany shall, unless an el ection has previously been made,
require such person to elect the manner in which such dividends shall be
applied, as above provided, by mailing a witten notice of the amount of
the said dividends and the options avail able as aforesaid in a seal ed
envel ope in the nmanner required by paragraph one of subsection (b) of
section three thousand two hundred el even of this chapter.

(4) I'n case the person entitled to el ect such option shall fail to
notify the conpany in witing of his election within three nonths after
the date of the mailing of said notice, the dividends shall, except as
ot herwi se herein provided, be applied by the conpany pursuant to the
option specified in subparagraph (C) of paragraph one hereof.

(5) I'n the case of any extended term or reduced paid-up insurance, the
di vi dends so apportioned shall be applicable as provided in the policy
wi th the approval of the superintendent.

(6) In the case of any individual term policy and of every i ndividual
participating annuity, other than an annuity described in paragraph
ei ght of this subsection, or pure endownrent contract, the dividends so
apportioned shall be applicable, at the election of the holder of such
policy or contract, in accordance with the options specified in
subpar agraph (A) or (B) of paragraph one of this subsection or if the
policy or contract so provides, subparagraph (D) of paragraph one of
this subsection. In the case of any such termpolicy or annuity or pure
endownent contract, the requirement as to notice of election
her ei nbef ore specified shall be applicable, but the option which shal
be applied in case the holder of such contract fails to make such
el ection shall be determ ned by the conpany with the approval of the
superi nt endent.

(7) I'n the case of any participating group policy of life insurance or
any participating group or blanket policy of accident and health
i nsurance, or of any participating group annuity contract, other than an
annuity described in paragraph eight of this subsection, the dividend so
apportioned shall, at the option of the policyholder or holder of the



master contract, be applied pursuant to subparagraph (A) or (B) of

par agr aph one of this subsection. Any dividend so apportioned on any
such participating group insurance policy, or any rate reduction nade or
continued on any non-participating group insurance policy for the first
or any subsequent year of insurance under any such policy issued to an
enpl oyer, may be applied to reduce the enployer's part of the cost of
such policy, except that the excess, if any, of the enpl oyees' aggregate
contribution under the policy over the net cost of the insurance shal

be applied by the enployer for the sole benefit of the enpl oyees.

(8) In the case of any individual or group participating inmediate
annuity and of any individual or group participating deferred annuity in
whi ch each consideration paid into the annuity purchases guaranteed
pai d-up annuity benefits determned at the tinme the consideration is
pai d, the dividend so apportioned shall be applicable, at the el ection
of the hol der of the individual contract or group certificate, in
accordance with the options specified in subparagraph (A), (B) or (C of
par agr aph one of this subsection or if the contract or certificate so
provi des, subparagraph (D) of paragraph one of this subsection.

(c) (1) Inthe case of participating industrial life insurance
policies, the provisions of subsection (b) hereof specifying the options
avai lable to the policyholder with respect to the node of application or
paynment of such dividends, and requiring notice of such options, and
speci fying the option effective in the absence of election, shall not be
appl i cabl e.

(2) The dividends apportioned on such policies pursuant to this
section shall be distributed annually except as provided in subsection
(a) hereof in such manner as nay be determ ned by the conpany, with the
approval of the superintendent. Such dividends shall be paid or applied
upon the first day of January of each year upon the sole condition that
the prem um paynents for the next precedi ng cal endar year have been
conpl eted, except that the conpany may, at its option, exclude the
prem um paynents within the period of grace as a condition for paynent
or application of such dividends.

(3) Participating endownent policies which, by their terns, nmature in
twenty or nore years and which are for anmounts of |ess than one thousand
dol l ars and which are subject to the provisions of section three
t housand two hundred three of this chapter, may be issued w thout



i ncludi ng the provisions of subsection (b) hereof specifying the option
avai lable to the policyholder with respect to the node of application or
paynment of such dividend, and requiring notice of such option and

speci fying the option effective in the absence of application, and if so
i ssued the dividend shall be paid in cash.

(d) I'n addition to all other grounds provided in or pursuant to this
chapter for the refusal to issue or renew a |license to do business in
this state and for the revocation of an existing |license to do business
in this state, no foreign or alien |ife insurance conpany shall be or
continue to be authorized to do business in this state, unless it shal
provide in every participating |ife insurance policy and in every
participating annuity or pure endowrent contract issued or delivered by
it inthis state that the proportion of the divisible surplus accruing
upon such policy or contract shall be ascertained and distributed
annual |y and not otherw se, except as otherw se provided in this section
for donestic |life insurance conpani es.

(e) (1) Any donestic nutual life insurance conpany nay issue on a
non-participating basis, subject to the other requirenents of this
chapter, any policies and contracts described in paragraph two of
subsection (g) of this section and deferred annuity contracts providing
a period of defernment of annuity paynents not in excess of one year. No
donmestic mutual Iife insurance conpany shall issue non-participating
policies or contracts, other than those specified in the preceding
sentence, unless it has a special revocable permt fromthe
superintendent to do so. Any such conpany may apply to the
superintendent for such a permt. Such application shall be in the form
prescri bed by the superintendent and contain or be acconpanied by a
statenent showi ng the manner in which any general outlays of the conpany
are to be apportioned to participating and non-partici pating busi ness
and such other information as the superintendent may require for the
pur pose of determ ning whether its nethods of operation are fair and
equitable to its participating and non-participating policyholders. Such
conpany shall keep separate books and records of its participating and
non-parti ci pati ng busi ness. The superintendent may prescribe the formin
whi ch such books and records shall be kept.

(2) Wthin the meaning of this subsection any domestic stock life
i nsurance conpany shall be deemed to be a donestic nutual |ife insurance



conpany if and after ninety-five percent or nore of its outstanding
capital stock is, pursuant to section seven thousand three hundred two
of this chapter or any fornmer insurance law, held in trust for the
excl usive benefit of the holders of the policies and contracts of such
i nsurance conpany.

(3) Foreign or alien nmutual life insurance conpanies authorized to do
business in this state may deliver or issue for delivery in this state
non-participating policies and contracts of the same kinds and subj ect
to the sanme requirenents provided for donestic mutual life insurers in
par agr aph one of this subsection.

(f) (1) No domestic stock life insurance conpany shall deliver or
i ssue for delivery in this state both participating and
non-participating policies or contracts and no foreign or alien stock
life insurance conpany shall deliver or issue for delivery in this state
any participating policy or contract unless it has a special permt from
t he superintendent to do so.

(2) Any such conpany authorized to do business in this state may apply
to the superintendent for such a permt. Such application shall be in
the form prescribed by and contain informati on the superint endent
requires. Such application shall contain or be acconpani ed by:

(A) If such applicant has done any participating business prior to the
maki ng of such application, a statenent showing the profits and | osses,
expense limts and expenses with reference to its participating and its
non-partici pating business, if any, and the nmanner in which any general
outl ays of the conpany have been and are being apportioned to each of
such ki nds of business, and such other information as the superintendent
may require for the purpose of determ ning whether its nethod of
operation is fair and equitable to its participating policyhol ders.

(B) An agreenent by such conpany, evidenced by a resolution of its
board of directors or other appropriate body having power to bind such
corporation and its shareholders, to the effect that, so |long as any
out standi ng participating policies or contracts of such conpany are held
by persons resident in the state of New York, no profits on
participating policies and contracts in excess of the larger of ten
percent of such profits, or fifty cents per year per thousand dollars of
participating life insurance other than group terminsurance in force at
the end of the year, shall inure to the benefit of the stockhol ders; and



that the profits on its participating policies and annuity contracts
shal | be ascertained by allocating to such policies and annuity
contracts specific itens of gain, expense or |oss attributable to such
policies and contracts and an equitabl e proportion of the general gains
or outlays of the conpany.

(3) (A Upon the filing of such application and acconpanyi ng
docunents, the superintendent may, in his discretion, issue a revocable
permt to such conmpany authorizing it to issue participating policies
and contracts in this state.

(B) If the superintendent finds, after notice and hearing, that any
such conpany has failed to conply with the agreenent specified in
subpar agraph (B) of paragraph two hereof, he nmay, in his discretion,
revoke the permt of such conmpany to do a participating business in this
state, and he nmay, in addition thereto, in the case of a donestic stock
life insurance conpany, order such conpany to cease issuing any new
participating policies elsewhere in the continental United States, and
in the case of a foreign or alien conpany, order such conpany to cease
i ssuing any new policies in this state.

(C© Any violation of such an order shall constitute a violation of
this chapter

(4) (A In every annual statenent nmade by any such conpany to the
superintendent after the issuance of such pernmit, and so long as its
agreenent pursuant to subparagraph (B) of paragraph two hereof is in
force, such conmpany shall exhibit the anobunt of participating
pol i cyhol ders' surpl us.

(B) Such participating policyholders' surplus shall be used only for
t he paynment or apportionnment of dividends to participating policyhol ders
at least to the extent hereinbefore required, or for the purpose of
maki ng up any |l oss on the participating policies of such conpany.

(C© Nothing herein contained shall be deened to give any cl ass of
pol i cyhol ders priority with respect to the assets of any such conpany in
| i qui dati on

(5) This subsection shall not apply to any foreign or alien stock life
i nsurance conpany if and after ninety-five percent or nore of its
out standi ng capital stock is wholly owned by a non-profit corporation,
or by any other person or persons, who or which holds such stock in
trust for the exclusive benefit of the holders of the policies and



contracts of such insurance conpany; but no such insurance conpany shal
be authorized to do business in this state if it thereafter issues any
new non-participating policies or contracts, except as provided in
subsection (g) hereof.

(g) (1) The inclusion in any life or accident and health insurance
policy, or in any annuity or pure endowrent contract, or in any funding
agreenent, of any provision to the effect that the owner thereof shall
participate in the surplus of the conpany issuing such policy or
contract, shall be deemed to nmake such policy or contract a
participating one, with the foll ow ng exceptions:

(A) Both participating and non-participating policies or contracts or
agreenents may provide that in addition to any rate of interest
guaranteed by the issuing conpany to be paid on deferred paynents of the
proceeds thereof, additional interest may be paid thereon at such rate
as the conmpany may annual |y decl are.

(B) Any policy or contract subject to section four thousand two
hundred twenty-one or section four thousand two hundred twenty-three of
this article may provide that, in addition to any m ni num benefits
guaranteed in the contract, additional anmobunts nay be credited to the
policy or contract in accordance with section four thousand two hundred
thirty-two of this article or section four thousand five hundred
ei ghteen of this chapter. The inclusion of any such provision in any
non-participating policy or contract shall not be deened to make the
policy or contract participating and the crediting of such additional
anounts in accordance with the preceding provisions to any participating
policy or contract shall not be deened to be a distribution of surplus
under subsections (a) and (b) of this section.

(C© Any policy of insurance or contract of annuity providing for
readj ustment of the rate of premium consideration, or deposit under the
provi si ons of paragraph two of subsection (c) of section four thousand
two hundred si xteen, or of paragraphs one and two of subsection (j) of
section four thousand two hundred thirty-five, or of subsection (d) of
section four thousand two hundred thirty-eight of this article shal
not, solely because of such rate readjustnment provision, be deened
partici pating.

(D) Any individual life policy issued or delivered in this state may
provi de for prospective readjustnment of the rate of premium but the



readj ustment nmay not cause the readjusted premumto exceed the nmaxi num
guaranteed premiumrate stated in the policy. The readjustnent shall be
det erm ned upon reasonabl e assunptions as to expenses, nortality, policy
and contract clainms, taxes, investnent incone and | apses. The

readj ustment shall be on a basis equitable to all policy and contract

hol ders and shall be based on witten criteria approved by the board of
directors of the conpany or a conmttee thereof. The rate readjustnment
provi sion shall not be deenmed to nake the policy participating.

(E) Readjustnents in the rate of premiumor stipulated contribution or
consideration or deposit for any insurance policy or annuity or pure
endownent contract or funding agreenent, issued or delivered by a
domestic life insurer within or without this state, shall be determ ned
on the basis which is equitable to all policy or contract hol ders and
shall be based on witten criteria approved by the board of directors of
t he conpany or a conmittee thereof. The readjustnent shall be determ ned
upon reasonabl e assunptions as to expenses, nortality, policy and
contract clainms, taxes, investnent incone and | apses. Such a
readj ustment shall not be deened to be a distribution of surplus under
subsections (a) and (b) of this section.

(2) This section shall not require the apportionment or distribution
of dividends on any deferred annuity contract for the period foll ow ng
the period of defernent of annuity paynents, in accordance with the
provi sions of such contract, nor on extended terminsurance, or pure
endownent, which takes effect in the case of default in the paynent of a
prem um or paynment on any policy or contract, nor on any dividend
addi tions nor on any contract or agreenment of reinsurance, nor on any
group annuity contract providing deferred annuities for a class or
cl asses of participants in a pension or profit sharing plan qualified
under subsection (a) of section four hundred one of the United States
i nternal revenue code (or conparable | aw of any other jurisdiction) who
have term nated their participation under such plan, or with respect to
whi ch class or classes further contributions have been di sconti nued
under the plan and notice of such discontinuance has been given to the
commi ssi oner of internal revenue (or regulatory authority of such other
jurisdiction).



