§ 3238. Pre-authorization of health care services. (a) An insurer,
corporation organi zed pursuant to article forty-three of this chapter,
muni ci pal cooperative health benefits plan certified pursuant to article
forty-seven of this chapter, or health naintenance organizati on and
ot her organi zations certified pursuant to article forty-four of the
public health law ("health plan”) shall pay clains for a health care
service for which a pre-authorization was required by, and received
from the health plan prior to the rendering of such health care
service, unless:

(1) (i) the insured, subscriber, or enrollee was not a covered person
at the time the health care service was rendered.

(ii) Notwi thstandi ng the provisions of subparagraph (i) of this
par agraph, a health plan shall not deny a claimon this basis if the
i nsured's, subscriber's or enrollee' s coverage was retroactively
term nated nore than one hundred twenty days after the date of the
health care service, provided that the claimis submtted within ninety
days after the date of the health care service. If the claimis
submtted nore than ninety days after the date of the health care
service, the health plan shall have thirty days after the claimis
received to deny the claimon the basis that the insured, subscriber or
enrol | ee was not a covered person on the date of the health care
servi ce.

(2) the subm ssion of the claimw th respect to an insured, subscriber
or enrollee was not tinely under the terns of the applicable provider
contract, if the claimis submtted by a provider, or the policy or
contract, if the claimis submtted by the insured, subscriber or
enrol | ee;

(3) at the time the pre-authorization was issued, the insured,
subscri ber or enrollee had not exhausted contract or policy benefit
limtations based on infornmation available to the health plan at such
time, but subsequently exhausted contract or policy benefit limtations
after authorization was issued; provided, however, that the health plan
shall include in the notice of determ nation required pursuant to
subsection (b) of section four thousand nine hundred three of this
chapter and subdivision two of section forty-nine hundred three of the
public health law that the visits authorized m ght exceed the limts of
the contract or policy and accordingly would not be covered under the



contract or policy;

(4) the pre-authorization was based on materially inaccurate or
i nconpl ete informati on provided by the insured, subscriber or enrollee,

t he designee of the insured, subscriber or enrollee, or the health care
provi der such that if the correct or conplete informtion had been
provi ded, such pre-authorization would not have been granted;

(5) the pre-authorized service was related to a pre-existing condition
t hat was excluded from coverage; or

(6) there is a reasonabl e basis supported by specific information
avai l abl e for review by the superintendent that the insured, subscriber
or enrollee, the designee of the insured, subscriber or enrollee, or the
heal th care provider has engaged in fraud or abuse.

(b) Nothing in this section shall be construed to prohibit a health
pl an from denying conti nued or extended coverage as part of a concurrent
review of a health care service.

(c)(1) If a health care provider, while providing a service or
procedure to treat a patient, determ nes that providing an additional or
rel ated service or procedure, such as a service or procedure to address
a co-norbid condition, is imediately necessary as part of such
treatment, and in the clinical judgnent of the health care provider it
is a nedically tinmely service and it would not be nedically advisable to
interrupt the provision of care to the patient in order to obtain
pre-authorization froma health plan for the additional or related
service or procedure, a denial of paynment for the additional or related
service or procedure due to lack of pre-authorization shall be upheld on
appeal only if it is determ ned that:

(i) the additional or related service or procedure is not a covered
benefit;

(ii) the additional or related service or procedure was not nedically
necessary pursuant to section four thousand nine hundred four of this
chapter or section forty-nine hundred four of the public health | aw,

(iii) the additional or related service or procedure was experinmental
or investigational pursuant to section four thousand nine hundred four
of this chapter or section forty-nine hundred four of the public health
| aw; or

(iv) one of the conditions set forth in paragraphs one through six of
subsection (a) of this section is net.



(2) The provisions of this subsection shall apply to situations in
whi ch pre-authorization was required and received for the initial
service or procedure.

(3) The provisions of this subsection shall apply wi thout regard to
whet her the current procedural term nology (CPT) code for the additional
or related service or procedure is different than the CPT code for the
initial service or procedure.

(d) Paynent for such health care services shall be subject to a health
pl an's provider contracts or clains paynent policies that are consistent
with applicable law, rule or regul ation.

(e) Nothing in this section shall be deened to |imt the right of a
health plan to deny a claimif the health plan determnes that it is not
primarily obligated to pay the clai mbecause other insurance coverage
exists that is primary, including but not limted to workers
conpensati on and no-fault coverage.

(f) Notification that a health care service is being provided shal
not constitute a request for pre-authorization of that health care
service for purposes of this section; provided, however, that if a
health plan provides a witten acknow edgenent of the notification to
the health care provider, such acknow edgnent shall clearly state that
t he acknow edgnment does not constitute a pre-authorization of the
services to be rendered.

(g) Nothing in this section shall preclude a health care provider and
a health plan fromagreeing to provisions different fromthose in this
section; provided, however, that any agreenment that purports to waive,
limt, disclaim or in any way dimnish the rights of a health care
provider set forth in this section shall be void as contrary to public

pol icy.



