§ 1410. Derivative transactions and derivative instrunents. (a) For
pur poses of this section, except subsection (k) of this section, an
i nsurer shall nmean a donestic life insurer, a donestic property/casualty
i nsurer, a donestic reciprocal insurer, a donestic nortgage guaranty
i nsurer, a donestic co-operative property/casualty insurance corporation
or a donmestic financial guaranty insurer

(b) (1) An insurer may only engage in derivative transactions pursuant
to and in conpliance with the requirenents of this section. Any insurer
subject to the provisions of subsection (c) of section one thousand four
hundred three of this article shall also conply with the requirenents
set forth in such subsection relative to derivative transactions
aut hori zed by this section.

(2) An insurer may use derivative instrunents under this section to
engage i n hedgi ng transactions, replication transactions, and for
certain limted i ncome generation transactions authorized pursuant to
this section.

(3) Prior to entering into any derivative transaction authorized
pursuant to this section:

(A) the board of directors of the insurer or a conmttee thereof
charged with the responsibility for supervising investnents shall: (i)
aut hori ze such transactions, (ii) assure that all individuals
conducting, nonitoring, controlling and auditing derivative transactions
are suitably qualified and have appropriate | evels of know edge and
experience, and (iii) approve a derivative use plan for such
transactions or an anmendnent to a previously adopted derivative use
plan. If such determ nations are nade by a cormittee of such a board,
the mnutes of the conmttee reflecting such determ nations shall be
recorded and a report thereon shall be subnmitted to the board of
directors for its review at such board's next neeting;

(B) the insurer shall submit a witten derivative use plan or
anendnent thereto to the superintendent for approval; and

(C the superintendent shall approve the insurer's witten derivative
plan for engaging in derivative transactions and i nvestnent practices
related to derivative transactions. The plan shall specify guidelines as
to the quality, maturity and diversification of derivative investnents
and ot her specifications, including investnment strategies,
asset/liability nmanagenment practices, its liquidity needs and its



capital and surplus as they relate to the derivative use plan. The board
of directors or a conmittee thereof charged with the responsibility for
supervising investnments shall determ ne at |east quarterly whether al
derivative transacti ons have been nade in accordance with del egati ons,
standards, limtations and investnment objectives prescribed in the
insurer's derivatives use plan. |If such determ nations are nmade by a
commttee of such a board, the mnutes of the commttee reflecting such
determ nations shall be recorded and a report thereon shall be submtted
to the board of directors for its review at such board's next neeting.

(D) (i) Wthin ninety days of receipt of a derivative use plan
application, the superintendent shall, in witing, approve, submt a
detailed list to the insurer requesting all additional information
necessary to nake a determ nation on the plan, or deny such plan;
ot herwi se, such plan shall be deemed approved. Any denial issued by the
superintendent shall state the reasons for such disapproval. If an
i nsurer does not provide the additional information requested by the
superintendent, within forty-five days of receipt of such request, then
such plan shall be deenmed denied. Such forty-five day |limt for
provi di ng such additional information may be extended at the option of
t he superi nt endent.

(ii) I'n the event that an insurer properly subnmts the additional
i nformati on requested by the superintendent, then such plan shall be
deened approved sixty days after receipt of such information by the
superintendent, unless the insurer is notified in witing prior to such
date that the filing has been denied. Such denial shall state the
reasons for such di sapproval. Notw t hstandi ng anything to the contrary
in this section, the superintendent may, at any tinme, before a plan is
approved, affirmatively approved or denied, raise objections to the plan
that is based on the requirenents of this chapter

(iii) The superintendent shall, as soon as practicable, but no |later
than sixty days after receipt of a plan, notify the insurer if its
filing is inconplete or fails to conply with applicable statutory or
regul atory requirenents. Such notice shall indicate that the filing is
being returned with no action by the superintendent and that the period
for the superintendent's substantive review has not conmenced.

(4) An insurer which engages in hedging transactions or replication
transactions as authorized pursuant to this section shall:



(A) only maintain its position in any outstandi ng derivative
i nstrunment used as part of a hedging transaction or replication
transaction for as long as the hedging transaction or replication
transaction, as the case nmay be, continues to be effective; and

(B) be able to denonstrate to the superintendent, upon request, that
any derivative transaction entered into and involving a hedgi ng
transaction or replication transaction, at the point of inceptionis
and, for as long as the derivative transacti on renai ns outstandi ng,
continues to be, an effective hedging or replication transaction.

(5) An insurer which enters into derivative transactions as authorized
pursuant to this section shall be required to include, as part of the
eval uati on of accounting procedures and internal controls required to be
filed pursuant to subsection (b) of section three hundred seven of this
chapter, a statenent describing the assessnment by the independent
certified public accountant of the internal controls relative to
derivative transactions. If the internal controls relative to derivative
transactions are determ ned to be deficient, the insurer shall require
the accountant to include in the evaluation a description of such
deficiencies and the insurer shall append to the evaluation a
description of any renedial actions taken or proposed to be taken to
correct these deficiencies, if such actions are not already described in
t he accountant's report.

(c)(1) An insurer nay enter into hedging transactions pursuant to this
section if, as a result of and after giving effect to the transaction:

(A) the aggregate statenent val ue of options, swaptions, caps, floors
and warrants purchased pursuant to this section does not exceed seven
and one-half percent of its admtted assets;

(B) the aggregate statenent of value of options, swaptions, caps and
floors witten pursuant to this section does not exceed three percent of
its admtted assets; and

(C the aggregate potential exposure of collars, swaps, forwards and
futures entered into and options, swaptions, caps and floors witten
pursuant to this section does not exceed six and one-half percent of its
adm tted assets.

(2) Transactions entered into to effectively hedge the currency risk
of investnments denom nated in a currency other than United States
dol I ars, pursuant to subsection (f) of section one thousand four hundred



five of this article, shall not be included in the limts under
par agr aph one of this subsection.

(d) An insurer may enter into incone generation transactions under
this section only through the sale of call options on securities,
provi ded that the insurer holds, or can i mediately acquire through the
exerci se of options, warrants or conversion rights already owned, the
underlying securities during the entire period the option is
out st andi ng.

(e) An insurer may purchase or sell one or nore derivative instrunents
to of fset any derivative instrument previously purchased or sold, as the
case nmay be, without regard to the quantitative limtations of
subsection (c) of this section provided that such derivative instrunent
is an exact offset to the original derivative instrument being offset.

(f)(1) The counterparty exposure under an over the counter derivative
i nstrunment entered into by an insurer authorized to engage in
transactions pursuant to this section shall be deened to be an
obligation of the institution to which the insurer is exposed to credit
risk and shall be included in determ ning conpliance with any single or
aggregate quantitative limtation on investnents nade by an insurer
under this chapter.

(2) Notwi thstandi ng any single or aggregate quantitative limtation on
i nvestments made by an insurer under this chapter, an insurer may only
transact an over the counter derivative instrument wth:

(A) a qualified counterparty; or

(B) a counterparty other than a "qualified counterparty"” if, after
giving effect to that transaction, the aggregate counterparty exposure
of the insurer under one or nore over the counter derivative instrunments
to:

(i) that non-qualified counterparty does not exceed one percent of the
insurer's admtted assets; and

(ii) all counterparties, other than qualified counterparties, does not
exceed three percent of the insurer's admtted assets.

(3) For purposes of this section:

(A) a "qualified counterparty” is a counterparty which has an
i nvestment grade rating fromat |east one nationally recognized
statistical rating organization or a designation of one fromthe
Securities Valuation Ofice of the National Association of |nsurance



Comm ssi oners, or any successor office established by the National
Associ ation of Insurance Conmm ssioners, and with which the insurer has
entered into a master agreenent, together with a credit support annex or
ot her docunentation providing for the collateralization of the
counterparty's obligations to the insurer under the master agreenment, if
that coll ateral docunentation provides for (i) daily margin and
collateral settlenent, in cash or investnent grade securities, between
the parties, (ii) a mnimmtransfer amount of no nore than one mllion
dollars, and (iii) a requirenent that coll ateral be provided by the
counterparty fromthe first dollar of exposure, subject to the m ni num
transfer anount;

(B) "aggregate counterparty exposure" neans the sumof: (i) the
aggregate statenent val ue of options, swaptions, caps, floors, and
warrants purchased; and (ii) the aggregate potential exposure of
collars, swaps, forwards and futures entered into;

(C "over the counter derivative instrunment” neans a derivative
i nstrument which is authorized under this chapter other than a
derivative instrunment (i) cleared through a United States or foreign
derivatives clearinghouse, or (ii) traded on or through a United States
or foreign exchange providing derivatives clearing services;

(D) "derivatives clearinghouse" neans a derivatives clearing
organi zation registered with the Cormodity Futures Tradi ng Comm ssion or
the Securities and Exchange Conmi ssion or, if not so registered, is a
forei gn clearinghouse regul ated, supervised and exam ned by a regul atory
authority in a foreign jurisdiction approved by the superintendent;

(E) "master agreenent” neans a witten master agreenent relating to
derivatives transactions that provides for netting of paynents owed by
the respective parties, and the domciliary jurisdiction of the
counterparty is either within the United States or if not within the
United States, within a jurisdiction approved by the superintendent as
eligible for netting; and

(F) "mninmumtransfer anmount” nmeans an anount bel ow which a daily
margin and collateral settlenment is not required.

(g) For the purposes of this section, "admtted assets" neans the
assets, as shown on the insurer's |ast annual statenment filed with the
superintendent, which conformto the requirenents of section one
t housand three hundred one of this chapter, except that a domestic life



i nsurer shall include assets held in separate accounts established under
section four thousand two hundred forty of this chapter to the extent of
anounts allocated to such separate accounts pursuant to paragraph three
of subsection (a) of section four thousand two hundred forty of this
chapter, and shall exclude investnents in subsidiaries referred to in
subsection (c) of section one thousand seven hundred four of this
chapter.

(h) The superintendent shall pronul gate regul ati ons to:

(1) define terns used in this section that are not otherw se defined,

(2) establish the content of the derivative use plan to be subnmtted
by an insurer to the superintendent pursuant to this section;

(3) establish effective managenent oversi ght standards, including
quarterly reporting to the board of directors or a cormittee thereof
charged with the responsibility for supervising investnents, for
transactions authorized pursuant to this section;

(4) require that the insurer establish adequate systens of interna
control and reporting to ensure that derivative transactions are
properly supervised and that transactions are in accordance with the
i nsurer's authorized policies and procedures;

(5) establish docunentation and reporting requirenents for
transactions authorized pursuant to this section;

(6) establish appropriate accounting standards for derivative
transactions authorized pursuant to this section; and

(7) the provisions of this section shall not be deened to authorize
t he superintendent to promul gate any rule or regulation, circular letter
or directive, that in any way expands the superintendent's authority to
(i) approve or regulate an insurer's entire investnment portfolio or
i nvestment strategy, or (ii) imnmpose standards on corporate governance
that are either stricter or contrary to the provisions contained in this
article or the business corporation | aw

(i) For purposes of other provisions of this chapter, derivative
instrunments and derivative transactions entered into under this section
shall be deened to be investnents, provided that if this section
conflicts with any other provisions of this chapter, the provisions of
this section shall prevail

(j) The superintendent may order an insurer to cease effecting and
mai nt ai ni ng transacti ons authorized by this section upon a finding that



continued operations hereunder could be detrinental to the best
interests of the policyholders or the public.

(k) Any foreign insurer engaging in derivative transactions and
derivative instrunents shall be subject to and conply with all the
provi sions of this section. However, a foreign insurer nay engage in
derivative transacti ons not authorized by this section provided that:

(1) such insurer is authorized to engage in such transactions pursuant
to its donmestic state law;, (2) such insurer includes the intent to
engage in such derivative transactions in the derivative use plan
submtted to and approved by the superintendent pursuant to paragraph
three of subsection (b) of this section; (3) the transactions are not
deened, by the superintendent, to be potentially detrinental to the
policy holders or the public in this state; and (4) the insurer conplies
wi th subsection (a) of section one thousand four hundred thirteen of
this article after the surplus to policyholders is reduced by the anpount
of all derivative transactions not authorized by this section in
accordance with the nmeasurenent standards of paragraph one of subsection
(c) of this section. For purposes of this subsection, a foreign insurer
shall include foreign insurers as defined in paragraph twenty-one of
subsection (a) of section one hundred seven of this chapter, foreign
fraternal benefit societies, and accredited reinsurers.

(1) An insurer may enter into replication transactions provided that:

(1) the insurer would otherwi se be authorized to invest its funds
under this chapter in the asset being replicated,

(2) the asset being replicated is subject to all provisions and
limtations (including quantitative limts) on the naking thereof
specified in this chapter with respect to investnents by the insurer, as
if the transaction constituted a direct investnent by the insurer in the
asset being replicated; and

(3) as aresult of giving effect to the replication transaction, the
aggregate statenent val ue of all assets being replicated does not exceed
ten percent of the insurer's admtted assets.



