8§ 1101. Definitions; doing an insurance business. (a) In this article:
(1) "Insurance contract" neans any agreenent or other transaction
whereby one party, the "insurer", is obligated to confer benefit of
pecuni ary val ue upon anot her party, the "insured" or "beneficiary",
dependent upon the happening of a fortuitous event in which the insured
or beneficiary has, or is expected to have at the tine of such
happeni ng, a naterial interest which will be adversely affected by the
happeni ng of such event.

(2) "Fortuitous event" neans any occurrence or failure to occur which
is, or is assuned by the parties to be, to a substantial extent beyond
the control of either party.

(3) "Contract of warranty, guaranty or suretyship" neans an insurance
contract only if made by a warrantor, guarantor or surety who or which
as such, is doing an insurance business.

(b) (1) Except as otherw se provided in this subsection, any of the
following acts in this state, effected by mail fromoutside this state
or otherw se, by any person, firm association, corporation or
j oi nt-stock conpany shall constitute doing an insurance business in this
state and shall constitute doing business in the state within the
nmeani ng of section three hundred two of the civil practice | aw and
rul es:

(A) meking, or proposing to make, as insurer, any insurance contract,
i ncludi ng either issuance or delivery of a policy or contract of
i nsurance to a resident of this state or to any firm association, or
corporation authorized to do business herein, or solicitation of
applications for any such policies or contracts;

(B) making, or proposing to make, as warrantor, guarantor or surety,
any contract of warranty, guaranty or suretyship as a vocation and not
as nerely incidental to any other legitinmate business or activity of the
warrantor, guarantor or surety;

(C collecting any prem um nenbership fee, assessnment or other
consideration for any policy or contract of insurance;

(D) doing any kind of business, including a reinsurance business,
specifically recogni zed as constituting the doing of an insurance
busi ness within the neaning of this chapter; or

(E) doing or proposing to do any business in substance equivalent to
any of the foregoing in a manner designed to evade the provisions of



this chapter

(2) Notwithstanding the foregoing, the follow ng acts or transactions,
if effected by mail fromoutside this state by an unauthorized foreign
or alien insurer duly licensed to transact the business of insurance in
and by the laws of its domicile, shall not constitute doing an insurance
business in this state, but section one thousand two hundred thirteen of
this chapter shall neverthel ess be applicable to such insurers:

(A) transactions by any life insurance conpany organi zed and oper at ed,
wi thout profit to any private sharehol der or individual, exclusively for
t he purpose of aiding any charitable, religious, educational or
scientific institution organi zed and operated, without profit to any
private sharehol der or individual, by issuing insurance or annuity
contracts directly fromits hone office, wthout agents or
representatives in this state, only to or for the benefit of such
institutions and to individuals engaged in their service;

(B) transactions with respect to group life, group annuity, group
acci dent and health or bl anket accident and health insurance (other than
any transaction with respect to a group annuity contract funding
i ndi vidual retirenment accounts or individual retirenment annuities, as
defined in section four hundred eight of the Internal Revenue Code,
fundi ng annuities in accordance with subdivision (b) of section four
hundred three of such code or providing a plan of retirenment annuities
under which the paynments are derived wholly fromfunds contributed by
t he persons covered):

(i) where such groups conformto the definitions of eligibility
contai ned in;

(I') the foll ow ng paragraphs of subsection (b) of section four
t housand two hundred sixteen of this chapter:

(aa) paragraph (1) or (2);

(bb) paragraph (3), if, with respect to those credit transactions
entered into in this state, the policy fully confornms with the
requi renents of sections three thousand two hundred one, three thousand
two hundred twenty and four thousand two hundred sixteen of this
chapter;

(cc) paragraphs (4), (5), (6), (7), (8), (9) and (10).

(I'l) the follow ng subparagraphs of paragraph (1) of subsection (c) of
section four thousand two hundred thirty-five of this chapter:



(aa) subparagraph (A), (B), (C or (D);

(bb) subparagraph (E), if, with respect to those credit transactions
entered into in this state, the policy fully confornms with the
requi renents of sections three thousand two hundred one, three thousand
two hundred twenty-one and four thousand two hundred thirty-five of this
chapter;

(cc) subparagraphs (F), (G and (H).

(I'11) section four thousand two hundred thirty-seven (except
subpar agraph (F) of paragraph three of subsection (a) thereof) or four
t housand two hundred thirty-ei ght (except paragraphs six and seven of
subsection (b) thereof) of this chapter; and

(ii) where the master policies or contracts were |awfully issued
W thout this state in a jurisdiction where the insurer was authorized to
do an insurance business;

(© transactions involving the continuance or servicing of life or
acci dent and health insurance policies or annuity contracts lawfully
i ssued or delivered in this state by an authorized insurer and occurring
subsequent to the term nation of such insurer's authority to do an
i nsurance business in this state. Notw thstanding the foregoing, the
superintendent's approval granted pursuant to section one thousand one
hundred five of this article may authorize transactions involving the
continuance or servicing of life insurance policies or annuity contracts
to be effected fromoutside this state by tel ephone, video call,
facsimle, web portal, electronic transfer of funds, or by any other
el ectroni c means approved by the superintendent, provided that the
i nsurer shall not have any other contact or interaction with a person in
this state other than as specified and in the manner provided in this
par agr aph;

(D) transactions with respect to policies or annuity contracts
lawful |y issued without this state occurring subsequent to issue, if, at
the tine of issue, such policies or contracts covered subjects of
i nsurance or risks not resident or located in this state.

Not wi t hst andi ng the foregoi ng, transactions described in this

subpar agraph i nvol ving the conti nuance or servicing of life insurance
policies or annuity contracts may be effected fromoutside this state by
t el ephone, video call, facsimle, web portal, electronic transfer of
funds, or by any other el ectronic nmeans approved by the superintendent,



provi ded that the insurer shall not have any ot her contact or
interaction with a person in this state other than as specified and in
the manner provided in this paragraph;

(E) transactions with respect to policies of insurance on risks
| ocated or resident within or without this state (except nmaster policies
or contracts of group insurance which are subject to the requirenents of
subpar agraph (B) hereof), which policies are principally negoti ated,

i ssued and delivered without this state in a jurisdiction in which the
insurer is authorized to do an insurance business;

(F) transactions authorized by section two thousand one hundred five
of this chapter with respect to excess |ines insurance;

(G transactions with respect to the reinsurance of risks of
authori zed insurers to the extent that such reinsurance is permtted by
this chapter

(H) transactions with respect to insurance contracts negoti ated or
pl aced pursuant or otherw se subject to subsection (b), (c), (j) or (k)
of section two thousand one hundred seventeen of this chapter;

(I') transactions with respect to any policy of insurance or annuity
contract issued prior to Septenber first, nineteen hundred seventy.

(3) Notwithstanding the foregoing, the maki ng of an agreenent pursuant
to which a | essor of personal property, a creditor making a | oan or
other credit transaction on personal property or, in the absence of a
wai ver by the lessor or creditor, the lessor's or creditor's assignee
wai ves the obligation of the | essee or debtor for the gap anount, as
such termis defined in paragraph fifty-tw of subsection (a) of section
one hundred seven of this chapter, shall not constitute, or be deened to
constitute, the doing of an insurance business if:

(i) the lessor or creditor or, in the absence of a waiver by the
| essor or creditor, the assignee waives any and all obligations of the
| essee or debtor for the gap anmount and the | essee or debtor is
di scharged fromany and all further obligation to pay the gap anount;

(ii) the waiver applies only in the event of a total |oss of the
personal property occasioned by its theft or physical damage;

(iii) in the event the |l essor, creditor or assignee purchases | essor
or creditor gap insurance, the charge to the | essee or debtor for the
wai ver does not exceed the cost of the | essor or creditor gap insurance
coverage; provided, however, that nothing contained herein shall be



construed to prohibit the lessor fromincluding the charge for the
wai ver in the capitalized cost as that termis defined in subdivision
el even of section three hundred thirty-one of the personal property |aw.

(3-a) Notw thstanding the foregoing, the marketing, sale, offer for
sal e, issuance, nmking, proposing to make or administration of a service
contract pursuant to article seventy-nine of this chapter or warranty,
service contract or mai ntenance agreenent conditioned upon or otherw se
associated with the sale or supply of heating fuel shall not constitute
doi ng an i nsurance business in this state.

(4) In the application of this chapter, the fact that no profit is
derived fromthe maki ng of insurance contracts, agreenents or
transactions, or that no separate or direct consideration is received
therefor, shall not be deened conclusively to show that the making
t hereof does not constitute the doing of an insurance business.

(5) Notwithstanding the foregoing, an unauthorized insurer, which (A
is affiliated with an insurer licensed in this state, and (B) has
satisfied all applicable requirenents for placenents by excess |ine
brokers as set forth in section two thousand one hundred ei ght een of
this chapter, may provide froman office within the state, services to
support its insurance business. Such services shall not be deenmed under
this chapter as doing an insurance business in this state. For the
pur poses of this section these services include, but are not limted to,
conput er operations, clerical and staffing support, underwiting,
negotiati ng contract terns, quoting prem uns, binding coverage, drafting
and issuing policies and clains handling, investigation and paynent,
anong ot her incidental services. Such services shall not include the
mar keting, soliciting or advertising by the unauthorized insurer
directly to policyhol ders. Notwi thstandi ng paragraph two of subsection
(a) of section two thousand one hundred twenty-two of this chapter, such
unaut hori zed insurers shall be permitted to advertise to, and market and
solicit through, excess line brokers |licensed pursuant to section two
t housand one hundred five of this chapter. Al obligations of such a
| i censee under article twenty-one of this chapter shall remain in ful
force and effect. Any docunent issued by the unauthorized insurer that
i ndicates any location within this state in which it conducts its
operations shall include a prom nent notice that the insurer is not
licensed by the state of New York, in no snmaller than 10 point type, in



accordance with regul ations as may be pronul gated by the superintendent.

(6) Notwithstanding the foregoing, the election by the president of
the civil service comm ssion to provide health benefits directly to New
York state health benefit plan participants shall not constitute the
doi ng of insurance business within the nmeaning of article eleven of the
i nsurance | aw.

(7)(A) Notwi thstanding the foregoing, the naking of a swap shall not
constitute doing an insurance business in this state.

(B) For the purposes of this paragraph, "swap" shall have the neaning
set forth in 7 US C § la.

(8) Notwithstanding the foregoing, the maintenance of a website
outside the state by an unauthorized foreign or alien insurer duly
| icensed to transact the business of insurance in and by the laws of its
domi cile, by which a nenber of a group may self-enroll, through an
automat ed process, in a group life, group annuity, or group accident and
heal t h i nsurance policy or contract, as defined in paragraphs one, two,
and three of subsection (a) of section one thousand one hundred thirteen
of this article, shall not constitute doing an insurance business in
this state, but section one thousand two hundred thirteen of this
chapter neverthel ess shall apply to the insurer; provided that:

(A) the group conforns to the definition of eligibility contained in:

(i) paragraph one, two, four (with respect to a policy issued to a
trustee or trustees of a fund established or participated in by two or
nore enpl oyers, one or nore |abor unions, or by one or nore enpl oyers or
| abor unions, provided that all such enployers or |abor unions are in
the sane industry), or five of subsection (b) of section four thousand
two hundred sixteen of this chapter;

(ii) subparagraph (A), (B), (C, or (D (with respect to a policy
issued to a trustee or trustees of a fund established or participated in
by two or nore enployers, one or nore |abor unions, or by one or nore
enpl oyers or |abor unions, provided that all such enpl oyers or | abor
unions are in the sane industry) of paragraph one of subsection (c) of
section four thousand two hundred thirty-five of this chapter; or

(iii) paragraphs one, two, three or four of subsection (b) of section
four thousand two hundred thirty-eight of this chapter, but not
i ncluding a group annuity contract: (1) funding individual retirenment
accounts or individual retirenent annuities, as defined in section four



hundred ei ght of the Internal Revenue Code; (I1) funding annuities in
accordance with subdivision (b) of section four hundred three of such
code; or (Ill) providing a plan of retirenment annuities under which the
paynments are derived wholly from funds contributed by the persons

cover ed.

(B) the insurer lawfully issued the naster policy or contract w thout
this state in a jurisdiction where the insurer was authorized to do an
I nsurance busi ness;

(C the insurer's website clearly states that the insurer is not
aut horized to transact the business of insurance in this state; and

(D) the insurer does not have any other contact or interaction with
t he nenber other than as specified and in the manner provided in
par agraph two of this subsection.



