8§ 875. Special provisions applicable to state sal es and conpensati ng
use taxes and certain types of facilities. 1. For purposes of this
section: "state sales and use taxes" neans sal es and conpensating use
taxes and fees inposed by article twenty-eight or twenty-eight-A of the
tax | aw but excluding such taxes inposed in a city by section el even
hundred seven or el even hundred ei ght of such article twenty-eight.

"I DA" nmeans an industrial devel opnment agency established by this article
or an industrial devel opnment authority created by the public authorities
| aw. " Comm ssioner" neans the conm ssioner of taxation and finance.

2. An I DA shall keep records of the anmount of state and |ocal sales
and use tax exenption benefits provided to each project and each agent
or project operator and shall nmake such records available to the
comi ssi oner upon request. Such IDA shall also, within thirty days of
provi ding financial assistance to a project that includes any anmount of
state sal es and use tax exenption benefits, report to the conm ssioner
t he amount of such benefits for such project, the project to which they
are being provided, together with such other information and such
specificity and detail as the comm ssioner may prescribe. This report
may be made in conjunction with the statenment required by subdivision
ni ne of section eight hundred seventy-four of this title or it may be
nmade as a separate report, at the discretion of the comm ssioner. An | DA
that fails to make such records available to the commi ssioner or to file
such reports shall be prohibited fromproviding state sal es and use tax
exenption benefits for any project unless and until such I DA cones into
conpliance with all such requirenents.

3. (a) An IDA shall include within its resolutions and project
docunents establishing any project or appointing an agent or project
operator for any project the terns and conditions in this subdivision,
and every agent, project operator or other person or entity that shal
enjoy state sales and use tax exenption benefits provided by an | DA
shall agree to such terns as a condition precedent to receiving or
benefiting from such state sal es and use exenptions benefits.

(b) The IDA shall recover, recapture, receive, or otherw se obtain
froman agent, project operator or other person or entity state sales
and use exenptions benefits taken or purported to be taken by any such



person to which the person is not entitled or which are in excess of the
anounts aut horized or which are for property or services not authorized
or taken in cases where such agent or project operator, or other person
or entity failed to conply with a naterial termor condition to use
property or services in the manner required by the person's agreenent
with the IDA. Such agent or project operator, or other person or entity
shal | cooperate with the IDAinits efforts to recover, recapture,
receive, or otherw se obtain such state sal es and use exenptions
benefits and shall pronptly pay over any such amounts to the IDA that it
requests. The failure to pay over such anobunts to the |IDA shall be
grounds for the conmm ssioner to assess and determ ne state sal es and use
taxes due fromthe person under article twenty-eight of the tax |aw,
together with any relevant penalties and interest due on such anounts.

(c) I'f an I DA recovers, recaptures, receives, or otherw se obtains,
any anount of state sales and use tax exenption benefits froman agent,
proj ect operator or other person or entity, the IDA shall, within thirty
days of coming into possession of such amobunt, remt it to the
commi ssi oner, together with such information and report that the
commi ssi oner deens necessary to adm nister paynent over of such anount.
An I DA shall join the comm ssioner as a party in any action or
proceedi ng that the | DA conmences to recover, recapture, obtain, or
ot herwi se seek the return of, state sales and use tax exenption benefits
froman agent, project operator or other person or entity.

(d) An I DA shall prepare an annual conpliance report detailing its
ternms and conditions described in paragraph (a) of this subdivision and
its activities and efforts to recover, recapture, receive, or otherw se
obtain state sal es and use exenptions benefits described in paragraph
(b) of this subdivision, together with such other information as the
commi ssi oner and the conm ssioner of econom c devel opnment nay require.
The report required by this subdivision shall be filed with the
commi ssioner, the director of the division of the budget, the
comm ssi oner of econom ¢ devel opnent, the state conptroller, the
governi ng body of the nunicipality for whose benefit the agency was
created, and may be included with the annual financial statenent
requi red by paragraph (b) of subdivision one of section eight hundred
fifty-nine of this title. Such report required by this subdivision shal
be filed regardl ess of whether the IDAis required to file such



fi nanci al statenent described by such paragraph (b) of subdivision one
of section eight hundred fifty-nine. The failure to file or
substantially conplete the report required by this subdivision shall be
deened to be the failure to file or substantially conplete the statenent
requi red by such paragraph (b) of subdivision one of such section eight
hundred fifty-nine, and the consequences shall be the sanme as provided

i n paragraph (e) of subdivision one of such section eight hundred
fifty-nine.

(e) This subdivision shall apply to any anounts of state sal es and use
tax exenption benefits that an I DA recovers, recaptures, receives, or
ot herwi se obtains, regardl ess of whether the I DA or the agent, project
operator or other person or entity characterizes such benefits
recovered, recaptured, received, or otherw se obtained, as a penalty or
| i qui dated or contract damages or ot herw se. The provisions of this
subdi vi sion shall also apply to any interest or penalty that the | DA
I nposes on any such amounts or that are inposed on such anounts by
operation of law or by judicial order or otherw se. Any such anmounts or
paynments that an | DA recovers, recaptures, receives, or otherw se
obtains, together with any interest or penalties thereon, shall be
deened to be state sales and use taxes and the | DA shall receive any
such anmounts or paynents, whether as a result of court action or
ot herwi se, as trustee for and on account of the state.

4. The comm ssioner shall deposit and di spose of any anount of any
paynments or noneys received fromor paid over by an IDA or fromor by
any person or entity, or received pursuant to an action or proceedi ng
commenced by an I DA, together with any interest or penalties thereon,
pursuant to subdivision three of this section, as state sales and use
taxes in accord with the provisions of article twenty-eight of the tax
| aw. The anmount of any such paynents or noneys, together with any
i nterest or penalties thereon, shall be attributed to the taxes inposed
by sections el even hundred five and el even hundred ten, on the one hand,
and section el even hundred nine of the tax |law, on the other hand, or to
any |like taxes or fees inposed by such article, based on the proportion
that the rates of such taxes or fees bear to each other, unless there is
evi dence to show that only one or the other of such taxes or fees was
i nposed or received or paid over.



5. The statenent that an IDA is required by subdivision nine of
section eight hundred seventy-four of this article to file with the
commi ssi oner shall not be considered an exenption or other certificate
or docunment under article twenty-eight or twenty-nine of the tax | aw
The I DA shall not represent to any agent, project operator, or other
person or entity that a copy of such statenent may serve as a sal es or
use tax exenption certificate or docunent. No agent or project operator
may tender a copy of such statenent to any person required to coll ect
sal es or use taxes as the basis to nmake any purchase exenpt fromtax. No
such person required to collect sales or use taxes nmay accept such a
statenent in lieu of collecting any tax required to be collected. The
civil and crimnal penalties for msuse of a copy of such statenent as
an exenption certificate or docunent or for failure to pay or collect
tax shall be as provided in the tax law. In addition, the use by an | DA
or agent, project operator, or other person or entity of such statenent,
or the IDA" s recomendati on of the use or tendering of such statenent,
as such an exenption certificate or docunent shall be deenmed to be,
under articles twenty-eight and thirty-seven of the tax |law, the
i ssuance of a false or fraudul ent exenption certificate or docunment with
intent to evade tax.

6. The conm ssioner is hereby authorized to audit the records,
actions, and proceedings of an IDA and of its agents and project
operators to ensure that the IDA and its agents and project operators
conply with all the requirenents of this section. Any information the
commi ssioner finds in the course of such audit nmay be used by the
commi ssioner to assess and determine state and | ocal taxes of the IDA' s
agent or project operator.

7. In addition to any other reporting or filing requirenments an | DA
has under this article or other law, an IDA shall also report and nake
avai l able on the internet, wthout charge, copies of its resolutions and
agreenents appoi nting an agent or project operator or otherw se rel ated
to any project it establishes. It shall also provide, wthout charge,
copies of all such reports and infornmation to a person who asks for it
in witing or in person. The IDA nay, at the request of its agent or



proj ect operator delete fromany such copi es posted on the internet or
provided to a person described in the prior sentence portions of its
records that are specifically exenpted fromdi scl osure under article six
of the public officers | aw

8. In consultation with the comm ssioner of econom c devel opnent, the
commi ssi oner of taxation and finance is hereby authorized to adopt rules
and regul ations and to issue publications and ot her gui dance
i npl ementing the provisions of this section and of the other sections of
this article relating to any state or |local tax or fee, or exenption or
exclusion therefrom that the conm ssioner adm nisters and that may be
affected by any provision of this article, and any such rul es and
regul ati ons of the comm ssioner shall have the sanme force and effect
Wi th respect to such taxes and fees, or anmpunts neasured in respect of
them as if they had been adopted by the conm ssioner pursuant to the
authority of the tax | aw

9. To the extent that a provision of this section conflicts with a
provi sion of any other section of this article, the provisions of this
section shall control.



