8§ 862. Restrictions on funds of the agency. (1) No funds of the agency
shall be used in respect of any project if the conpletion thereof would
result in the renoval of an industrial or manufacturing plant of the
proj ect occupant fromone area of the state to another area of the state
or in the abandonnent of one or nore plants or facilities of the project
occupant | ocated within the state, provided, however, that neither
restriction shall apply if the agency shall determ ne on the basis of
the application before it that the project is reasonably necessary to
di scourage the project occupant from renovi ng such other plant or
facility to a |l ocation outside the state or is reasonably necessary to
preserve the conpetitive position of the project occupant inits
respective industry.

(2) (a) Except as provided in paragraph (b) of this subdivision, no
fi nanci al assi stance of the agency shall be provided in respect of any
project where facilities or property that are primarily used in naking
retail sales to customers who personally visit such facilities
constitute nore than one-third of the total project cost. For the
pur poses of this article, "retail sales"” shall nmean: (i) sales by a
regi stered vendor under article twenty-eight of the tax law primarily
engaged in the retail sale of tangible personal property, as defined in
subpar agraph (i) of paragraph four of subdivision (b) of section el even
hundred one of the tax law, or (ii) sales of a service to such
custoners. Except, however, that tourismdestination projects shall not
be prohibited by this subdivision. For the purpose of this paragraph,
"tourismdestination” shall nean a location or facility which is likely
to attract a significant nunber of visitors fromoutside the economc
devel opnment region as established by section two hundred thirty of the
econoni ¢ devel opnent |aw, in which the project is |ocated.

(b) Notwi t hstandi ng the provisions of paragraph (a) of this
subdi vi si on, financial assistance nay, however, be provided to a project
where facilities or property that are primarily used in making retai
sal es of goods or services to custonmers who personally visit such
facilities to obtain such goods or services constitute nore than
one-third of the total project cost, where: (i) the predom nant purpose
of the project would be to nake avail abl e goods or services which woul d
not, but for the project, be reasonably accessible to the residents of
the city, town, or village within which the proposed project would be



| ocat ed because of a |l ack of reasonably accessible retail trade
facilities offering such goods or services; or (ii) the project is
|l ocated in a highly distressed area.

(c) Wth respect to projects authorized pursuant to paragraph (b) of
t hi s subdivision, no project shall be approved unl ess the agency shal
find after the public hearing required by section eight hundred
fifty-nine-a of this title that undertaking the project will serve the
publ i c purposes of this article by preserving permanent, private sector
jobs or increasing the overall nunber of pernanent, private sector jobs
in the state. Wiere the agency nakes such a finding, prior to providing
fi nanci al assistance to the project by the agency, the chief executive
officer of the municipality for whose benefit the agency was created
shall confirmthe proposed action of the agency.



