8§ 103. Advertising for bids and offers; letting of contracts; crimnal
conspiracies. * 1. Except as otherw se expressly provided by an act of
the legislature or by a local |aw adopted prior to Septenber first,
ni net een hundred fifty-three, all contracts for public work involving an
expenditure of nore than thirty-five thousand dollars and all purchase
contracts involving an expenditure of nore than twenty thousand doll ars,
shall be awarded by the appropriate officer, board or agency of a
political subdivision or of any district therein including but not
limted to a soil conservation district to the | owest responsibl e bidder
furnishing the required security after advertisenent for sealed bids in
t he manner provided by this section, provided, however, that purchase
contracts (including contracts for service work, but excluding any
pur chase contracts necessary for the conpletion of a public works
contract pursuant to article eight of the |abor law) may be awarded on
the basis of best value, as defined in section one hundred sixty-three
of the state finance law, to a responsive and responsi bl e bi dder or
offerer in the manner provided by this section except that in a
political subdivision other than a city with a popul ation of one mllion
i nhabitants or nore or any district, board or agency with jurisdiction
exclusively therein the use of best value for awardi ng a purchase
contract or purchase contracts must be authorized by local law or, in
the case of a district corporation, school district or board of
cooperati ve educational services, by rule, regulation or resolution
adopted at a public nmeeting. In any case where a responsible bidder's or
responsi bl e offerer's gross price is reducible by an all owance for the
val ue of used machi nery, equi pnent, apparatus or tools to be traded in
by a political subdivision, the gross price shall be reduced by the
anount of such allowance, for the purpose of determ ning the best val ue.
In cases where two or nore responsi bl e bidders furnishing the required
security submt identical bids as to price, such officer, board or
agency nmay award the contract to any of such bidders. Such officer,
board or agency may, in his or her or its discretion, reject all bids or
of fers and readvertise for new bids or offers in the manner provi ded by
this section. In determ ning whether a purchase is an expenditure within
the discretionary threshold anounts established by this subdivision, the
of ficer, board or agency of a political subdivision or of any district
therein shall consider the reasonably expected aggregate anmount of al



pur chases of the same conmopdities, services or technology to be nade
within the twel ve-nonth period conmrencing on the date of purchase.
Purchases of commodities, services or technology shall not be
artificially divided for the purpose of satisfying the discretionary
buyi ng threshol ds established by this subdivision. A change to or a
renewal of a discretionary purchase shall not be permtted if the change
or renewal would bring the reasonably expected aggregate anount of al
purchases of the same conmodities, services or technology fromthe sane
provider within the twelve-nonth period conmencing on the date of the
first purchase to an anount greater than the discretionary buying

t hreshol d amount. For purposes of this section, "seal ed bids" and

"seal ed offers", as that termapplies to purchase contracts, (including
contracts for service work, but excluding any purchase contracts
necessary for the conpletion of a public works contract pursuant to
article eight of the |abor Iaw) shall include bids and offers subnmtted
in an electronic format including subm ssion of the statenent of
non-col | usi on required by section one hundred three-d of this article,
provi ded that the governing board of the political subdivision or
district, by resolution, has authorized the receipt of bids and offers
in such format. Subm ssion in electronic fornmat may, for technol ogy
contracts only, be required as the sole nmethod for the subm ssion of

bi ds and offers. Provided however, the appropriate officer, board or
agency of a city with a population of one mllion inhabitants or nore,
or any district, board or agency with jurisdiction exclusively within
such city, may authorize or require bids and offers for any contract to
be submitted in an electronic format. Bids and offers submtted in an
el ectronic format shall be transmtted by bidders and offerers to the
recei ving device designated by the political subdivision or district.
Any net hod used to receive electronic bids and offers shall conply with
article three of the state technology | aw, and any rul es and regul ati ons
promul gat ed and gui del i nes devel oped t hereunder and, at a m ni num rmnust
(a) docunent the tinme and date of receipt of each bid and offer received
el ectronically; (b) authenticate the identity of the sender; (c) ensure
the security of the information transmtted; and (d) ensure the
confidentiality of the bid or offer until the tinme and date established
for the opening of bids or offers. The tinely subm ssion of an

el ectronic bid or offer in conpliance with instructions provided for



such subm ssion in the adverti senent for bids or offers and/or the
specifications shall be the responsibility solely of each bidder or
of ferer or prospective bidder or offerer. No political subdivision or
district therein shall incur any liability from del ays of or
interruptions in the receiving device designated for the subm ssion and
recei pt of electronic bids and offers.

* NB Effective until June 1, 2028

* 1. Except as otherw se expressly provided by an act of the
| egi slature or by a local |aw adopted prior to Septenber first, nineteen
hundred fifty-three, all contracts for public work involving an
expenditure of nore than thirty-five thousand dollars and all purchase
contracts involving an expenditure of nore than twenty thousand doll ars,
shall be awarded by the appropriate officer, board or agency of a
political subdivision or of any district therein including but not
limted to a soil conservation district to the | owest responsibl e bidder
furnishing the required security after advertisenent for sealed bids in
t he manner provided by this section, provided, however, that purchase
contracts (including contracts for service work, but excluding any
purchase contracts necessary for the conpletion of a public works
contract pursuant to article eight of the |abor law) may be awarded on
the basis of best value, as defined in section one hundred sixty-three
of the state finance |law, to a responsive and responsi bl e bi dder or
offerer in the manner provided by this section except that in a
political subdivision other than a city with a popul ation of one mllion
i nhabitants or nore or any district, board or agency with jurisdiction
exclusively therein the use of best value of awarding a purchase
contract or purchase contracts must be authorized by local law or, in
the case of a district corporation, school district or board of
cooperati ve educational services, by rule, regulation or resolution
adopted at a public nmeeting. In determ ning whether a purchase is an
expenditure within the discretionary threshold anounts established by
this subdivision, the officer, board or agency of a political
subdi vi sion or of any district therein shall consider the reasonably
expect ed aggregate amount of all purchases of the same commoditi es,
services or technology to be nmade within the twel ve-nonth period
comenci ng on the date of purchase. Purchases of commobdities, services
or technol ogy shall not be artificially divided for the purpose of



satisfying the discretionary buying threshol ds established by this
subdi vi sion. A change to or a renewal of a discretionary purchase shal
not be permtted if the change or renewal would bring the reasonably
expect ed aggregate amount of all purchases of the same commoditi es,
services or technology fromthe sane provider within the twel ve-nonth
period conmencing on the date of the first purchase to an anobunt greater
than the discretionary buying threshold anount. In any case where a
responsi bl e bidder's or responsible offerer's gross price is reducible
by an al |l owance for the value of used machinery, equipnent, apparatus or
tools to be traded in by a political subdivision, the gross price shal
be reduced by the amount of such all owance, for the purpose of
determning the I ow bid or best value. In cases where two or nore
responsi bl e bidders furnishing the required security submt identica
bids as to price, such officer, board or agency nmay award the contract
to any of such bidders. Such officer, board or agency nmay, in his, her
or its discretion, reject all bids or offers and readvertise for new
bids or offers in the nanner provided by this section.

* NB Effective June 1, 2028

1-a. Wienever possible, practical, and feasible and consistent with
open conpetitive bidding or conpetitive offering, the officer, board or
agency of any political subdivision or of any district therein charged
with the awarding of contracts may use the stock item specifications of
manuf acturers, producers and/or assenblers |located in New York state in
devel opi ng specifications for itens to be let for bid or offer inits
pur chasi ng contracts and may use the data and information contained in
stock item specifications fornms as provided in section one hundred
sixty-four-a of the state finance law to assist in his determ nation of
what constitutes a stock item of a nmanufacturer, producer and/or
assenbl er located in New York state for the purpose of helping to retain
j obs, business and industry presently in the state of New York and
attracti ng expanded and new busi ness and industry to the state of New
York so as to best pronote the public interest.

* 1-b. A political subdivision or any district therein shall have the
option of purchasing information technol ogy and tel econmuni cati ons
har dwar e, software and professional services through cooperative
pur chasi ng perm ssi ble pursuant to federal general services



adm nistration informati on technol ogy schedul e seventy or any successor
schedule. A political subdivision or any district therein that purchases
t hrough general services admnistration schedul e seventy, infornmation
t echnol ogy and consol i dated schedul e contracts shall conply with federal
schedul e ordering procedures as provided in federal acquisition
regul ati on 8.405-1 or 8.405-2 or successor regulations, whichever is
appl i cabl e. Adherence to such procedures shall constitute conpliance
with the conpetitive bidding requirenents under this section.

* NB Repeal ed July 31, 2029

* 1-c. In determning the | owest responsi ble bidder, the officer,
board or agency of any political subdivision or of any district therein
charged with awardi ng of contracts, shall consider whether or not the
bi dder, or any "substantially owned-affiliated entity" as defined by
par agraph g of subdivision five of section two hundred twenty of the
| abor | aw, has been found to be in violation of the Davis-Bacon Act
pursuant to 40 U S.C. 3144, the Copeland Act pursuant to 18 U S.C. 874
and 40 U.S.C. 3145 or the Contract Wrk Hours and Safety Standards Act
pursuant to 40 U. S. C. 332.

* NB Repeal ed March 18, 2027

* 2. Advertisenment for bids and offers shall be published in the
of ficial newspaper or newspapers, if any, or otherwi se in a newspaper or
newspapers designated for such purpose and may be published in the
procurenent opportunities newsletter pursuant to article four-C of the
econom ¢ devel opnent | aw. Such advertisenment shall contain a statenent
of the time when and place where all bids received pursuant to such
notice will be publicly opened and read and where the identity of al
offerers will be publicly disclosed, and the designation of the
receiving device if the political subdivision or district has authorized
the receipt of bids and offers in an electronic format. Such board or
agency may by resolution designate any officer or enpl oyee to open the
bids and offers at the tinme and place specified in the notice. Such
desi gnee shall make a record of such bids and offers in such form and
detail as the board or agency shall prescribe and present the sane at
t he next regular or special neeting of such board or agency. Al bids
recei ved shall be publicly opened and read at the tinme and pl ace so
specified and the identity of all offerers shall be publicly disclosed
at the time and place so specified. Provided, however, the appropriate



of ficer, board or agency of a city with a population of one mllion
i nhabitants or nore, or any district, board or agency with jurisdiction
exclusively within such city, may conduct a public opening, reading and
identification by neans of l|ivestream ng on a publicly accessible
website listed in the advertisenent at a time and date specified in such
advertisenment, and post a record of such bids or offers and any ot her
required information on a website maintained or controlled by such
district, officer, board or agency on such date within five days. At
| east five days shall el apse between the first publication of such
advertisement and the date so specified for the opening and readi ng of
bi ds and offers.

* NB Effective until June 1, 2028

* 2. Advertisenment for bids and offers shall be published in the
of ficial newspaper or newspapers, if any, or otherwi se in a newspaper or
newspapers designated for such purpose and may be published in the
procurenent opportunities newsletter pursuant to article four-C of the
econom ¢ devel opnent | aw. Such advertisenment shall contain a statenent
of the time when and place where all bids received pursuant to such
notice will be publicly opened and read and where the identity of al
offerers will be publicly disclosed. Such board or agency nay by
resol uti on designate any officer or enployee to open the bids and offers
at the time and place specified in the notice. Such designee shall nake
a record of such bids and offers in such formand detail as the board or
agency shall prescribe and present the sane at the next regular or
speci al neeting of such board or agency. Al bids received shall be
publicly opened and read at the tinme and place so specified and the
identity of all offerers shall be publicly disclosed at the tine and
pl ace so specified. At least five days shall el apse between the first
publ i cation of such advertisenent and the date so specified for the
openi ng and readi ng of bids and offers.

* NB Effective June 1, 2028

* 3. Notwithstanding the provisions of subdivision one of this
section, any officer, board or agency of a political subdivision or of
any district therein authorized to make purchases of materials,
equi pnent or supplies, or to contract for services, may nake such
purchases, or may contract for services, other than services subject to
article nine of the |abor |aw, when avail able, through the county in



whi ch the political subdivision or district is |located or through any
county within the state subject to the rules established pursuant to
subdi vi sion two of section four hundred eight-a of the county |aw,
provi ded that the political subdivision or district for which such
of ficer, board or agency acts shall accept sole responsibility for any
paynment due the vendor or contractor. Al purchases and all contracts
for such services shall be subject to audit and inspection by the
political subdivision or district for which nade. Prior to nmaking such
purchases or contracts the officer, board or agency shall consider
whet her such contracts will result in cost savings after all factors,
i ncludi ng charges for service, material, and delivery, have been
considered. No officer, board or agency of a political subdivision or of
any district therein shall nmake any purchase or contract for any such
services through the county in which the political subdivision or
district is located or through any county within the state when bids and
of fers have been received for such purchase or such services by such
of ficer, board or agency, unless such purchase nay be nade or the
contract for such services nay be entered into upon the sane terns,
conditions and specifications at a |lower price through the county.

* NB Effective until July 31, 2029

* 3. Notwithstanding the provisions of subdivision one of this
section, any officer, board or agency of a political subdivision or of
any district therein authorized to make purchases of materials,
equi pnent or supplies, or to contract for services, may nake such
purchases, or may contract for services, other than services subject to
article eight or nine of the | abor |aw, when avail able, through the
county in which the political subdivision or district is |ocated or
t hrough any county within the state subject to the rules established
pursuant to subdivision two of section four hundred eight-a of the
county |l aw, provided that the political subdivision or district for
whi ch such officer, board or agency acts shall accept sole
responsi bility for any paynent due the vendor or contractor. All
purchases and all contracts for such services shall be subject to audit
and inspection by the political subdivision or district for which made.
Prior to nmaking such purchases or contracts the officer, board or agency
shal | consi der whether such contracts will result in cost savings after
all factors, including charges for service, material, and delivery, have



been consi dered. No officer, board or agency of a political subdivision
or of any district therein shall make any purchase or contract for any
such services through the county in which the political subdivision or
district is |located or through any county within the state when bids and
of fers have been received for such purchase or such services by such
of ficer, board or agency, unless such purchase nay be nade or the
contract for such services nay be entered into upon the sane terns,
conditions and specifications at a |lower price through the county.

* NB Effective July 31, 2029

4. Notw t hstandi ng the provisions of subdivision one of this section,
in the case of a public energency arising out of an accident or other
unf or eseen occurrence or condition whereby circunstances affecting
public buildings, public property or the life, health, safety or
property of the inhabitants of a political subdivision or district
therein, require i mMmedi ate action which cannot await conpetitive bidding
or conpetitive offering, contracts for public work or the purchase of
supplies, material or equipnent may be let by the appropriate officer,
board or agency of a political subdivision or district therein.

5. Upon the adoption of a resolution by a vote of at |east
three-fifths of all the nenbers of the governing body of a political
subdi vision or district therein stating that, for reasons of efficiency
or econony, there is need for standardization, purchase contracts for a
particul ar type or kind of equipnment, material, supplies or services in
excess of the nonetary threshold fixed for purchase contracts in this
section may be awarded by the appropriate officer, board or agency of
such political subdivision or any such district therein, to the | owest
responsi bl e bi dder or responsible offerer furnishing the required
security after advertisenent for sealed bids or sealed offers therefor
in the manner provided in this section. Such resolution shall contain a
full explanation of the reasons for its adoption.

6. Surplus and second-hand supplies, material or equi pnment may be
pur chased wi thout conpetitive bidding or conpetitive offering fromthe
federal government, the state of New York or fromany other political
subdi vi sion, district or public benefit corporation.



7. A person or corporation who conspires to prevent conpetitive
bi ddi ng or conpetitive offering on a contract for public work or
pur chase advertised for bidding or offering shall be guilty of a
m sdenmeanor as provided in section one hundred three-e of this article.

8. Where municipal hospitals or nutrition prograns that receive
federal, state, or |ocal funding purchase goods, supplies and services
under joint contracts and arrangenents entered into pursuant to section
twenty-ei ght hundred three-a of the public health |aw, they shall not be
required to conply with the provisions of subdivision one of this
secti on.

8-a. (a) Notwi thstanding the foregoing provisions of this section, a
political subdivision, when letting contracts in accordance with this
subdi vi sion for the purchase of food products, nay require provisions
that mandate that the essential conponents of such food products are
grown, produced or harvested in New York state, or that any processing
of such food products take place in facilities |ocated within New York
state.

(b) The comm ssioner of agriculture and narkets shall determ ne, using
uniformcriteria, those food products for which the requirenments of this
subdi vi si on are deened beneficial. The conmm ssioner shall pronulgate a
list of such food products and ascertain those periods of tinme each year
that the listed food products are available in sufficient quantity for
conpetitive purchasing and shall forward such information upon request
to such political subdivisions that shall make determ nations as
provi ded herein. The comm ssioner of agriculture and narkets shal
updat e such list as often as he deens necessary.

(c) (i) Such political subdivision shall specify, with the advice of
t he conm ssioner of agriculture and markets, the percentage of each food
product required to be grown, produced, harvested or processed within
New York state.

(ii) Upon a determ nation by such political subdivision that such food
products are not available in sufficient quantity for purchasing, the
speci fications requiring such purchase shall be waived for that specific
food product until the next contract for such food product is |let out



for bid.

(iii) Upon a determi nation by such political subdivision that food
processing facilities are not available for the processing of food
products purchased under specifications required by this section, the
speci fications requiring such processing shall be waived.

(iv) In the event that such a political subdivision receives no
acceptable bids it may waive the provisions of this section and shal
award a contract in accordance with other applicable statutes. In
addition, if the conmm ssioners of agriculture and markets and econonic
devel opnent agree as to any del eterious econom c inpact of
specifications requiring such purchase, the provisions of this
subdi vi si on nay be waived by a political subdivision for such purchase.

(d) The comm ssioner of the office of general services and the
commi ssi oner of agriculture and narkets may issue such regul ati ons as
t hey deem necessary to inplenent this subdivision and to assi st
political subdivisions in conplying with this subdivision.

(e) Notwi thstandi ng any other provision of |law, the departnent of
agriculture and nmarkets shall supply information required by paragraph
(b) of this subdivision to the office of general services within one
hundred ei ghty days of the effective date of this subdivision.

(f) The comm ssioners of general services, agriculture and markets,
and econom ¢ devel opnment shall provide the |legislature with a report on
the fifteenth day of January of the second year next succeedi ng the year
in which this subdivision becane effective, and in their discretion
periodically report thereafter, on the effects of this subdivision and
on recommendati ons on ways to nake it nore effective.

9. (a) Notwithstanding the foregoing provisions of this section to the
contrary, a board of education, on behalf of its school district, or a
board of cooperative educational services, may separately purchase eggs,
|l i vestock, fish, dairy products (excluding mlk), juice, grains, and
species of fresh fruit and vegetables, grown, produced or harvested, in
New York State, provided that such order is for one hundred fifty
t housand dollars or |less as herein authorized, provided however, that a
school district or board of cooperative educational services may apply
to the comm ssioner of education for perm ssion to purchase orders of
nore than one hundred fifty thousand dollars from an associ ati on of



owners of such farns when no other producers or growers have offered to
sell to such school

(b) Al such purchases shall be adm ni stered pursuant to regul ations
promul gated by the commi ssioner of education. Such regul ations shall: be
devel oped in consultation with the comm ssioner of agriculture and
mar kets to acconmodate and pronote the provisions of the farmto-school
program est abl i shed pursuant to subdivision five-b of section sixteen of
the agriculture and markets | aw and subdivision thirty-one of section
three hundred five of the education |aw as added by chapter two of the
| aws of two thousand two; ensure that the prices paid by a district or
board of cooperative educational services for any itens so purchased do
not exceed the prices of conparable |local farmproducts that are
avai lable to districts through their usual purchases of such itens;
ensure that all producers and growers who desire to sell to school
districts or boards of cooperative educational services can readily
access information in accordance with the farmto-school |aw, include
provi sions for situations when nore than one producer or grower seeks to
sell the same product to a district or board of cooperative educational
services to ensure that all such producers or growers have an equitable
opportunity to do so in a manner simlar to the usual purchasing
practices of such districts or boards of cooperative educati onal
services; and, to the maxi mum extent practicable, mnimze additional
paperwor k, recordkeeping and other simlar requirenments on both growers
and producers and school districts.

9-a. Notwi thstanding any provision of this section to the contrary, a
county may separately purchase eggs, livestock, fish, dairy products,
juice, grains, and species of fresh fruit and vegetables directly from
New York state producers or growers, or associations of producers and
growers, provided that:

(a) such association of producers or growers is conprised of ten or
fewer owners of farns who al so operate such farns and who have conbi ned
to fill the order of a county as herein authorized, provided however,
that a county may purchase from an association of nore than ten owners
of such farms when no ot her producers or growers have offered to sell to
such county;

(b) the anpbunt that nmay be expended by a county in any fiscal year for



such purchases shall not exceed the greater of:

(i) the expenditure threshold provided in subdivision one of this
section; or

(ii) twenty cents nultiplied by the total population of such county;

(c) all such purchases shall be adm ni stered pursuant to policies and
procedures adopted by the county governing board and devel oped in
consultation with the comm ssioner of agriculture and markets. Such
policies and procedures shall ensure that the prices paid by a county
for any itenms so purchased do not exceed the prices of conparable |oca
farm products that are available to the political subdivision or
district therein through their usual purchases of such itens; include
provi sions for situations when nore than one producer or grower seeks to
sell the same product to a county to ensure that all such producers or
growers have an equitable opportunity to do so in a manner simlar to
t he usual purchasing practices of such county; include guidelines for
t he approval of purchases of itens from associations of nore than ten
growers or producers; and, to the nmaxi num extent practicable, mnimze
addi ti onal paperwork, recordkeeping and other simlar requirenents on
bot h growers and producers and counti es.

10. Notwi t hstanding the foregoing provisions of this section to the
contrary, a board of education may, on behalf of its school district,
separately purchase m |k produced in New York State, directly from
| icensed m |k processors pursuant to the provisions of this subdivision.
The anmount that may be expended by a school district in any fiscal year
pursuant to this section shall not exceed an anpbunt equal to twenty-five
cents multiplied by the total nunber of days in the school year
multiplied by the total enrollnment of such school district. Al
pur chases made pursuant to this subdivision shall be adm nistered
pursuant to regul ations pronul gated by the commi ssioner of education.
The regul ati ons pronul gated by the conm ssioner of education shal
ensure that the prices paid by a school district for itens purchased
pursuant to this subdivision do not exceed the market val ue of such
items and that all |icensed processors who desire to sell to a school
district pursuant to this subdivision have equal opportunities to do so.

11. Bid mstake; public projects. (a) In all contracts governed by



this section, where a unilateral error or mstake is discovered in a
bid, such bid may be withdrawn after a showing of the following: (1) the
m stake is known or nade known to the awarding officer, board or agency
prior to the awarding of the contract or within three days after the
openi ng of the bid, whichever period is shorter; and (2) the price bid
was based on an error of such magnitude that enforcenment woul d be
unconsci onable; and (3) the bid was submtted in good faith and the
bi dder submits credible evidence that the m stake was a clerical error
as opposed to a judgnment error; and (4) the error in the bid is actually
due to an unintentional and substantial arithnmetic error or an
uni ntenti onal om ssion of a substantial quantity of work, |abor,
mat eri al, goods or services nmade directly in the conpilation of the bid,
whi ch unintentional arithnmetic error or unintentional om ssion can be
clearly shown by objective evidence drawn frominspection of the
original work paper, docunents, or materials used in the preparation of
the bid sought to be withdrawn; and (5) it is possible to place the
publ i c agency, board, officer, or subdivision in status quo ante.

(b) Unless otherwise required by law, the sole renedy for a bid
m st ake in accordance with this section shall be w thdrawal of that bid
and the return of the bid bond or other security, if any, to the bidder.
Thereafter, the awarding officer, board or agency may, inits
di scretion, award the contract to the next | owest responsible bidder or
rebid the contract. Any anmendnent to or reformation of a bid or a
contract to rectify such an error or mistake therein is strictly
pr ohi bi t ed.

12. Notwi t hstandi ng any other provision of this section or any other
provi sion of |aw, boards of education shall have the authority to
determ ne that a bidder on a contract for the purchase of apparel or
sports equi pnent is not a responsi bl e bidder for purposes of subdivision
one of this section, based upon either or both of the follow ng
considerations: (a) the |abor standards applicable to the nanufacture of
t he apparel or sports equipnent, including but not limted to enpl oyee
conpensati on, working conditions, enployee rights to form unions, and
the use of child |abor; or (b) the bidder's failure to provide
informati on sufficient for boards of education to determ ne the | abor
st andards applicable to the manufacture of the apparel or sports



equi pnent .

15. (a) Notw thstandi ng any general, special or local law or rule or
regul ation to the contrary, an officer, board or agency of any county,
any school district or any political subdivision of the state with a
popul ation of fifty thousand or nore charged with awardi ng a contract
for public work may establish guidelines governing the qualifications of
bi dders seeking to bid or enter into such contracts. If such officer,
board or agency maintains an appropriate list of qualified bidders, the
bi ddi ng shall be restricted to those who have qualified prior to the
recei pt of bids according to standards fixed by such officer, board or
agency. In determ ning whether a prospective bidder qualifies for
inclusion on a list of pre-qualified bidders, the officer, board or
agency shall consider the experience and record of performance of the
prospective bidder in the particular type of work, as well as: (i) the
prospective bidder's ability to undertake the particular type and
conplexity of work; (ii) the financial capability, responsibility and
reliability of the prospective bidder for such type and conplexity of
work; (iii) the record of the prospective bidder in conplying with
exi sting | abor standards and nmi ntai ni ng harnoni ous | abor rel ations;
(iv) the prospective bidder's conpliance with equal enploynent
opportunity requirenents and anti-discrimnation | aws, and denonstrated
commtment to working with mnority and wonmen-owned busi nesses through
joint ventures or subcontractor relationships; and (v) the record of the
prospective bidder in protecting the health and safety of workers on
public works projects and job sites as denonstrated by the prospective
bi dder's experience nodification rate for each of the last three years.

(b) Such public officer, board or agency shall, not |ess than
annual Iy, publish in a newspaper of general circulation in such
political subdivision an advertisenent requesting prospective bidders to
submt qualification statements. Lists of pre-qualified bidders may be
established on a project-specific basis. Prequalified |ists shal
i nclude all bidders that qualify; provided, however, that any such list
shall have no | ess than five bidders but shall remain open for al
addi tional qualified bidders. The public officer, board or agency's
procedures for prequalifying bidders shall include an appeal s process
for those denied a place on a pre-qualified list. Any denial nust be



based upon substantial evidence, cannot be arbitrary or capricious, and
shal |l be subject to judicial review pursuant to article seventy-eight of
the civil practice |aw and rules. The public officer, board or agency
may nove forward on the contract award during such appeal s.

(c) Any school district or political subdivision of the state with a
popul ation of less than fifty thousand may utilize a |ist of
pre-qualified bidders naintained by the county within which the
subdivision is located, if such list is maintained.

* 16. Notwi thstanding the provisions of subdivisions one, two and
three of this section, and section one hundred four of this article, any
of ficer, board or agency of a political subdivision or of any district
therein authorized to make purchases of apparatus, materials, equipnent
or supplies, or to contract for services related to the installation,
mai nt enance or repair of apparatus, materials, equipnment, and supplies,
may nmake such purchases, or may contract for such services related to
the installation, maintenance or repair of apparatus, naterials,
equi pnent, and supplies, as may be required by such political
subdi vision or district therein through the use of a contract let by the
United States of Anerica or any agency thereof, any state or any other
political subdivision or district therein if such contract was let to
the | owest responsi bl e bidder or on the basis of best value in a manner
consistent with this section and nmade avail abl e for use by ot her
governnmental entities; provided, however, that no political subdivision
or district therein, other than a city with a population of one mllion
or nore inhabitants or any district, board or agency with jurisdiction
exclusively therein, may nake such purchases or contract for such
services through the use of such a contract let on the basis of best
value in a manner consistent with this section unless the political
subdi vision or district shall first adopt a local law, rule, regulation
or resolution, as the case nmay be, pursuant to subdivision one of this
section, authorizing the use of best value for awardi ng purchase
contracts.

The authority provided to political subdivisions and districts therein
pursuant to this subdivision shall not relieve any obligation of such
political subdivision or district therein to conply with any applicable
mnority and wonen- owned busi ness enterprise program nandates and the



preferred source requirenents of section one hundred sixty-two of the
state finance | aw
* NB Repeal ed June 30, 2027



