8§ 353.4. Transfer of certain juvenile delinquents. 1. If at the
concl usion of the dispositional hearing and in accordance with section
352.2 of this act the court finds that the respondent has a nent al
i1l ness, or intellectual or devel opnental disability, as defined in
section 1.03 of the nmental hygiene law, which is likely to result in
serious harmto hinself or herself or others, the court nay issue an
order placing such respondent with the office of children and famly
services or, with the consent of the |ocal comm ssioner, with a | ocal
comm ssi oner of social services. Any such order shall direct the
tenporary transfer for adm ssion of the respondent to the custody of
ei ther the conm ssioner of nental health or the conm ssioner of
devel opnmental disabilities who shall arrange the adm ssion of the
respondent to the appropriate facility of the departnment of nental
hygi ene. The director of a hospital operated by the office of nental
heal th may, subject to the provisions of section 9.51 of the nental
hygi ene | aw, transfer a person adnmtted to the hospital pursuant to this
subdivision to a residential treatnent facility for children and yout h,
as that termis defined in section 1.03 of the nental hygiene law, if
care and treatnent in such a facility would nore appropriately neet the
needs of the respondent. Persons tenporarily transferred to such custody
under this provision may be retained for care and treatnent for a period
of up to one year and whenever appropriate shall be transferred back to
the office of children and famly services pursuant to the provisions of
section five hundred nine of the executive |aw or transferred back to
the | ocal comm ssioner of social services. Wthin thirty days of such
transfer back, application shall be made by the office of children and
famly services or the | ocal comm ssioner of social services to the
pl acing court to conduct a further dispositional hearing at which the
court may nake any order authorized under section 352.2 of this act,
except that the period of any further order of disposition shall take
into account the period of placenent hereunder. Likelihood to result in
serious harmshall nean (a) substantial risk of physical harmto hinself
or herself as nmanifested by threats or attenpts at suicide or serious
bodi |y harm or other conduct denonstrating he or she is dangerous to
hi nsel f or herself or (b) a substantial risk of physical harmto other
persons as nani fested by hom cidal or other violent behavior by which
others are placed in reasonable fear of serious bodily harm



2. (a) Were the order of dispositionis for a restrictive placenent
under section 353.5 of this act if the court at the dispositional
hearing finds that the respondent has a nental illness, or intellectual
or devel opnental disability, as defined in section 1.03 of the nental
hygi ene law, which is |likely to result in serious harmto hinself or
hersel f or others, the court may, as part of the order of disposition,
direct the tenporary transfer, for a period of up to one year, of the
respondent to the custody of the conm ssioner of nental health or of
devel opnental disabilities who shall arrange for the adm ssion of the
respondent to an appropriate facility under his or her jurisdiction
within thirty days of such order. The director of the facility so
desi gnated by the comm ssioner shall accept such respondent for
adm ssi on.

(b) Persons transferred to the office of nmental health or the office
for people with devel opnental disabilities, pursuant to this
subdi vi si on, shall be retained by such office for care and treatnent for
the period designated by the court. At any tine prior to the expiration
of such period, if the director of the facility determ nes that the
child is no longer nentally ill or no longer in need of active
treatment, the responsible office shall nmake application to the famly
court for an order transferring the child back to the office of children
and famly services. Not nore than thirty days before the expiration of
such period, there shall be a hearing, at which tinme the court my:

(i) extend the tenporary transfer of the respondent for an additi onal
period of up to one year to the custody of the comm ssioner of nental
health or the comm ssioner of devel opnental disabilities pursuant to
t hi s subdivi sion; or

(ii) continue the restrictive placenent of the respondent in the
custody of the office of children and fam |y services.

(c) During such tenporary transfer, the respondent shall continue to
be under restrictive placenent with the office of children and famly
servi ces. \Wenever the respondent is transferred back to the office of
children and famly services the conditions of the placenent as set
forth in section 353.5 shall apply. Time spent by the respondent in the
cust ody of the comm ssioner of mental health or the conm ssioner of
devel opnmental disabilities shall be credited and applied towards the



period of placenent.

3. No dispositional hearing at which proof of a nental disability as
defined in section 1.03 of the nmental hygiene lawis to be offered shal
be conpleted until the comm ssioner of nmental health or comm ssioner of
devel opnmental disabilities, as appropriate, have been notified and
af forded an opportunity to be heard at such dispositional hearing.

4. No order of disposition placing the respondent in accordance with
this section shall be entered except upon clear and convi nci ng evi dence
whi ch shall include the testinmony of two exam ni ng physicians as
provided in section two hundred fifty-one.

5. If the respondent has been in detention pending disposition, the
initial period of placenent ordered under this section shall be credited
with and di m nished by the anbunt of tine spent by the respondent in
detention prior to the conmencenent of the placenent unless the court
finds that all or part of such credit would not serve the needs and best
interests of the respondent or the need for protection of the community.



