8§ 1038. Records and discovery invol ving abuse and neglect. (a) Each
hospital and any other public or private agency having custody of any
records, photographs or other evidence relating to abuse or negl ect,
upon the subpoena of the court, the corporation counsel, county
attorney, district attorney, counsel for the child, or one of the
parties to the proceeding, shall be required to send such records,
phot ographs or evidence to the court for use in any proceeding relating
to abuse or neglect under this article. Notw thstandi ng any ot her
provision of lawto the contrary, service of any such subpoena on a
hospital nay be made by certified mail, return receipt requested, to the
director of the hospital. The court shall establish procedures for the
recei pt and saf eguardi ng of such records.

(b) Pursuant to a denmand nade under rule three thousand one hundred
twenty of the civil practice law and rules, a petitioner or social
services official shall provide to a respondent or the child' s attorney
any records, photographs or other evidence denanded rel evant to the
proceedi ng, for inspection and photocopying. The petitioner or social
services official may delete the identity of the persons who filed
reports pursuant to section four hundred fifteen of the social services
| aw, unl ess such petitioner or official intends to offer such reports
into evidence at a hearing held pursuant to this article. The petitioner
or social services official my nove for a protective order to withhold
records, photographs or evidence which will not be offered into evidence
and the disclosure of which is likely to endanger the |life or health of
t he child.

(c) A respondent or the child' s attorney may nove for an order
directing that any child who is the subject of a proceeding under this
article be made avail abl e for exam nation by a physician, psychol ogi st
or social worker selected by such party or the child' s attorney. In
determ ning the notion, the court shall consider the need of the
respondent or child' s attorney for such exam nation to assist in the
preparation of the case and the potential harmto the child fromthe
exam nation. Nothing in this section shall preclude the parties from
agreei ng upon a person to conduct such exam nation w thout court order.

Any exam nation or interview, other than a physical exam nation, of a
child who is the subject of a proceeding under this article, for the



pur poses of offering expert testinony to a court regardi ng the sexual
abuse of the child, as such termis defined by section one thousand
twelve of this article, may, in the discretion of the court, be
videotaped in its entirety with access to be provided to the court, the
child s attorney and all parties. In determ ning whether such

exam nation or interview should be videotaped, the court shall consider
the effect of the videotaping on the reliability of the exam nation, the
effect of the videotaping on the child and the needs of the parties,
including the attorney for the child, for the videotape. Prior to

adm tting a videotape of an exami nation or interview into evidence, the
person conducting such exam nation or the person operating the video
canmera shall submt to the court a verified statenent confirm ng that
such videotape is a conplete and unaltered vi deographic record of such
exam nation of the child. The proponent of entry of the videotape into
evi dence mnmust establish that the potential prejudicial effect is
substantially outwei ghed by the probative value of the videotape in
assessing the reliability of the validator in court. Nothing in this
section shall in any way affect the adm ssibility of such evidence in
any other court proceeding. The chief admnistrator of the courts shal
promul gate regul ations protecting the confidentiality and security of
such tapes, and regulating the access thereto, consistent with the
provi sions of this section.

(d) Unless otherwi se proscribed by this article, the provisions and
limtations of article thirty-one of the civil practice law and rul es
shall apply to proceedings under this article. In determ ning any notion
for a protective order, the court shall consider the need of the party
for the discovery to assist in the preparation of the case and any
potential harmto the child fromthe discovery. The court shall set a
schedul e for discovery to avoid unnecessary del ay.



