§ 995-c. State DNA identification index. 1. Follow ng the promnul gation
of a policy by the conm ssion pursuant to subdivision nine of section
nine hundred ninety-five-b of this article, the comm ssioner of crimnal
justice services is authorized to promulgate a plan for the
establishment of a conputerized state DNA identification index within
the division of crimnal justice services.

2. Followi ng the review and approval of the plan by the DNA
subconmm ttee and the conm ssion and the filing of such plan with the
speaker of the assenbly and the tenporary president of the senate, the
commi ssioner of crimnal justice services is hereby authorized to
establish a conputerized state DNA identification index pursuant to the
provi sions of this article.

3. (a) Any designated of fender subsequent to conviction and sentencing
for a crime specified in subdivision seven of section nine hundred
ninety-five of this article, shall be required to provide a sanple
appropriate for DNA testing to deternmine identification characteristics
specific to such person and to be included in a state DNA identification
i ndex pursuant to this article.

(b) (i) In the case of a designated offender who is sentenced to a
termof inprisonment, such sanple shall be collected by the public
servant to whose custody the designated of fender has been conm tted.

(ii) I'n the case of a designated of fender who is sentenced to a term
of probation, including a sentence of probation inposed in conjunction
with a sentence of inprisonment when a sanpl e has not al ready been
t aken, such sanple shall be collected by the probation departnent
supervi sing the desi gnated of f ender

(iii) I'n the case of a designated offender whose sentence does not
include either a termof inprisonnent or a termof probation, outside of
the city of New York, the court shall order that a court officer take a
sanpl e or that the designated offender report to an office of the
sheriff of that county, and when the designated of fender does so, such
sanpl e shall be collected by the sheriff's office. Wthin the city of
New York, the court shall order that the sanple be collected by a court
of ficer.

(iv) Nothing in this paragraph shall prohibit the collection of a DNA



sanpl e from a designated of fender by any court official, state or |ocal
correction official or enployee, probation officer, parole officer,
police officer, peace officer, other |aw enforcenent official, or

desi gnat ed personnel of the division of crimnal justice services who
has been notified by the division of crimnal justice services that such
desi gnat ed of fender has not provided a DNA sanple. Upon notification by
the division of crimnal justice services that a designated of fender has
not provided a DNA sanple, such court official, state or |ocal
correction official or enployee, probation officer, parole officer,
police officer, peace officer or other |aw enforcenent official, or

desi gnat ed personnel of the division of crimnal justice services shal
col l ect the DNA sanpl e.

4. The comm ssioner of the division of crimnal justice services, in
consultation with the comm ssion, the conm ssioner of health, the
director of the office of probation and correctional alternatives and
t he departnent of corrections and comunity supervision, shal
promul gate rul es and regul ati ons governing the procedures for notifying
desi gnated of fenders of the requirenents of this section

5. The sanple shall be collected, stored and forwarded to any forensic
DNA | aboratory which has been authorized by the conm ssion to perform
forensic DNA testing and analysis for inclusion in the state DNA
identification index. Such | aboratory shall pronptly performthe
requisite testing and analysis, and forward the resulting DNA record
only to the state DNA identification index in accordance with the
regul ations of the division of crimnal justice services. Such
| aboratory shall perform DNA anal ysis only for those narkers having
value for |aw enforcenent identification purposes. For the purposes of
this article, the term"marker" shall have the neani ng generally
ascribed to it by nmenbers of the scientific comunity experienced in the
use of DNA technol ogy.

6. DNA records contained in the state DNA identification index shal
be rel eased only for the foll ow ng purposes:

(a) to a federal |aw enforcenent agency, or to a state or |ocal |aw
enforcenment agency or district attorney's office for |aw enforcenent



i dentification purposes upon subm ssion of a DNA record in connection
with the investigation of the comm ssion of one or nore crines or to
assist in the recovery or identification of specified hunman renuins,

i ncluding identification of m ssing persons, provided that there exists
bet ween the division and such agency a witten agreenent governing the
use and di ssem nation of such DNA records in accordance with the

provi sions of this article;

(b) for crimnal defense purposes, to a defendant or his or her
representative, who shall also have access to sanpl es and anal yses
performed in connection with the case in which such defendant is
char ged,;

(c) after personally identifiable information has been renoved by the
division, to an entity authorized by the division for the purpose of
creating or namintaining a population statistics database or for
identification research and protocol devel opnent for forensic DNA
anal ysis or quality control purposes.

7. Requests for DNA records nmust be in witing, or in a form
prescri bed by the division authorized by the requesting party, and,
ot her than a request pursuant to paragraph (b) of subdivision six of
this section, maintained on file at the state DNA identification index
i n accordance with rules and regul ati ons pronul gated by the comm ssi oner
of the division of crimnal justice services.

8. The defendant, including the representative of a defendant, in a
crimnal action or proceeding shall have access to information in the
state DNA identification index relating to the nunber of requests
previously nade for a conparison search and the nanme and identity of any
requesting party.

9. (a) Upon receipt of notification of a reversal or a vacatur of a
conviction, or of the granting of a pardon pursuant to article two-A of
this chapter, of an individual whose DNA record has been stored in the
state DNA identification index in accordance with this article by the
division of crimnal justice services, the DNA record shall be expunged
fromthe state DNA identification index, and such individual nay apply
to the court in which the judgnent of conviction was originally entered



for an order directing the expungenent of any DNA record and any

sanpl es, anal yses, or other docunents relating to the DNA testing of
such individual in connection with the investigation or prosecution of
the crinme which resulted in the conviction that was reversed or vacated
or for which the pardon was granted. A copy of such application shall be
served on the district attorney and an order directing expungenent nay
be granted if the court finds that all appeals relating to the

convi ction have been concluded; that such individual will not be
retried, or, if aretrial has occurred, the trier of fact has rendered a
verdi ct of conplete acquittal, and that expungenment will not adversely
affect the investigation or prosecution of sone other person or persons
for the crinme. The division shall, by rule or regulation, prescribe
procedures to ensure that the DNA record in the state DNA identification
i ndex, and any sanpl es, anal yses, or other docunents relating to such
record, whether in the possession of the division, or any |aw
enforcenment or police agency, or any forensic DNA | aboratory, including
any duplicates or copies thereof, at the discretion of the possessor
thereof, are either destroyed or returned to such individual, or to the
attorney who represented himor her at the tine such reversal, vacatur
or pardon, was granted. The conm ssioner shall also adopt by rule and
regul ati on a procedure for the expungenent in other appropriate
circunstances of DNA records contained in the index.

(b) As prescribed in this paragraph, if an individual, either
voluntarily or pursuant to a warrant or order of a court, has provided a
sanple for DNA testing in connection with the investigation or
prosecution of a crine and (i) no crimnal action against the individual
relating to such crine was comrenced within the period specified by
section 30.10 of the crimnal procedure law, or (ii) a crimnal action
was conmenced agai nst the individual relating to such crine which
resulted in a conplete acquittal, or (iii) a crimnal action against the
i ndividual relating to such crine resulted in a conviction that was
subsequently reversed or vacated, or for which the individual was
granted a pardon pursuant to article two-A of this chapter, such
i ndi vidual nay apply to the suprene court or the court in which the
j udgnment of conviction was originally entered for an order directing the
expungenent of any DNA record and any sanpl es, anal yses, or other
docunents relating to the DNA testing of such individual in connection



with the investigation or prosecution of such crinme. A copy of such
application shall be served on the district attorney and an order

di recting expungenent may be granted if the court finds that the

i ndi vidual has satisfied the conditions of one of the subparagraphs of
this paragraph; that if a judgnent of conviction was reversed or
vacated, all appeals relating thereto have been concl uded and the

i ndi vidual will not be retried, or, if a retrial has occurred, the trier
of fact has rendered a verdict of conplete acquittal, and that
expungenment will not adversely affect the investigation or prosecution

of sonme other person or persons for the crine. If an order directing the
expungenent of any DNA record and any sanpl es, anal yses or other
docunents relating to the DNA testing of such individual is issued, such
record and any sanpl es, anal yses, or other docunents shall, at the

di scretion of the possessor thereof, be destroyed or returned to such

i ndi vidual or to the attorney who represented himor her in connection
with the application for the order of expungenent.



