8§ 995-b. Powers and duties of the comm ssion. 1. The conm ssion shal
devel op m ni num st andards and a program of accreditation for al
forensic |l aboratories in New York state, including establishing m ninmm
qualifications for forensic |aboratory directors and such ot her
personnel as the comm ssion nmay determ ne to be necessary and
appropriate, and approval of forensic |aboratories for the perfornance
of specific forensic nethodologies. Nothing in this article shall be
deened to preclude forensic | aboratories from perform ng research and
val i dati on studi es on new net hodol ogi es and technol ogi es whi ch nay not
yet be approved by the conmm ssion at that tine.

In designing a system of accreditation pursuant to this article, the
commi ssion shall eval uate other systens of accreditation.

2. The m ni mum st andards and program of accreditation shall be
designed to acconplish the follow ng objectives:

(a) increase and maintain the effectiveness, efficiency, reliability,
and accuracy of forensic |aboratories, including forensic DNA
| abor at ori es;

(b) ensure that forensic anal yses, including forensic DNA testing, are
performed in accordance with the highest scientific standards
practicabl e;

(c) pronote increased cooperation and coordi nati on anong forensic
| aborat ori es and ot her agencies in the crimnal justice system

(d) ensure conpatibility, to the extent consistent with the provisions
of this article and any ot her applicable provision of |aw pertaining to
privacy or restricting disclosure or redisclosure of information, with
other state and federal forensic |aboratories to the extent necessary to
share and exchange information, data and results of forensic anal yses
and tests; and

(e) set forth mninmumrequirenents for the quality and mai ntenance of
equi pnent .

2-a. Any program of forensic |aboratory accreditation with respect to
a DNA | aboratory pursuant to this section shall be under the direction
of the DNA subconm ttee established pursuant to subdivision thirteen of
this section. Such subcommttee shall have the sole authority to grant,



deny, review or nodify a DNA forensic | aboratory accreditation pursuant
to this article, provided that such authority shall be effectuated

t hrough bi ndi ng recomendati ons nade by the DNA subcomrittee to the
comm ssion. In the event the comm ssion di sagrees with any of the

bi ndi ng recomendati ons of the DNA subconmittee nmade pursuant to this
article, the comm ssion may so notify such subcommittee and request such
subconm ttee to reasonably review such bindi ng recommendati ons. The DNA
subcommi ttee shall conduct such review and either forward revised

bi ndi ng recomendati ons to the conm ssion or indicate, with the reasons
therefor, that follow ng such review such subconm ttee has determ ned

t hat such bindi ng recomendati ons shall not be revised.

3. The program of forensic |aboratory accreditation shall include, at
a mnimum the foll ow ng requirenents

(a) an initial laboratory inspection, and routine inspections, as
necessary, to ensure conpliance with accreditation requirenents;

(b) routine internal and external proficiency testing of al
| aborat ory personnel involved in forensic analysis, including blind
external proficiency testing if the conm ssion, or the DNA subconm ttee
as the case nay be, determ nes such a blind proficiency testing program
to be practicable and appropriate. In determ ning whether a blind
proficiency testing programis practicable and appropriate, the
commi ssion, or the DNA subcomrittee as the case may be, shall consider
such factors as accuracy and reliability of |aboratory results,
cost-effectiveness, tinme, allocation of resources, and availability;

(c) quality control and quality assurance protocols, a nethod
val i dati on procedure and a corrective action and renedi al program

(d) annual certification to the comm ssion by the forensic
| aboratories of their continued conpliance with the requirenents of the
accreditation programwhich certification, in the case of a forensic DNA
| aboratory, shall be forwarded to the DNA subconmitt ee;

(e) the accreditation of a forensic | aboratory nay be revoked,
suspended or otherwise |inmted, upon a determ nation by the conm ssion
or, in the case of a forensic DNA | aboratory, upon the binding
reconmendati on of the DNA subconmittee, that the | aboratory or one or
nore persons in its enploy:

(i) is guilty of misrepresentation in obtaining a forensic |aboratory



accreditation;

(ii) rendered a report on |laboratory work actually performed in
anot her forensic | aboratory wi thout disclosing the fact that the
exam nation or procedure was performed by such other forensic
| abor at ory;

(iii) showed a pattern of excessive errors in the perfornmance of
forensic | aboratory exam nati on procedures;

(iv) failed to file any report required to be submtted pursuant to
this article or the rules and regul ati ons promnul gated pursuant thereto;
or

(v) violated in a naterial respect any provision of this article or
the rul es and regul ati ons promnul gated pursuant thereto; and

(f) no forensic |aboratory accreditation shall be revoked, suspended,
or otherwise limted without a hearing. The commi ssion shall serve
witten notice of the alleged violation, together with witten notice of
the tinme and place of the hearing, which notice shall be mailed by
certified maiil to the holder of the forensic | aboratory accreditation at
t he address of such holder at |east twenty-one days prior to the date
fixed for such hearing. An accredited |aboratory may file a witten
answer to the charges with the comm ssion, not |ess than five days prior
to the hearing.

4. A laboratory director who knowi ngly operates a | aboratory wi thout
obtaining the accreditation required by this article, or who, with the
intent to mslead or deceive, msrepresents a naterial fact to the
commi ssion or DNA subconmittee, shall be subject to a civil penalty not
to exceed seventy-five hundred dollars and such other penalties as are
prescri bed by the | aw

5. The comm ssion and the DNA subcommittee established pursuant to
subdivision thirteen of this section may require and receive from any
agency of the state or any political subdivision thereof such assistance
and data as nay be necessary to enable the conm ssion or DNA
subconmm ttee to administer the provisions of this article. The
commi ssion or DNA subconmittee may enter into such cooperative
arrangenents with the division of crimnal justice services, the
departnment of health, and any other state agency, each of which is



authorized to enter into such cooperative arrangenents as shall be
necessary or appropriate. Upon request of the comm ssion or DNA

subconm ttee, any state agency may transfer to the comm ssion such

of fi cers and enpl oyees as the conm ssion or DNA subcommittee may deem
necessary fromtinme to tinme to assist the conm ssion or DNA subcomittee
in carrying out its functions and duties. Oficers and enpl oyees so
transferred shall not lose their civil service status or rights, and
shall remain in the negotiating unit, if any, established prior to such
transfer.

6. Al of the conmi ssion's records, reports, assessnents, and
eval uation with respect to accreditation, inplenentation of quality
assurance standards (including proficiency testing) and nonitoring
t hereof, shall be archived by the comm ssion.

7. The conm ssion and DNA subconmittee may establish, appoint, and set
terms of nmenbers to as many advisory councils as it deens necessary to
provi de specialized expertise to the conmm ssion with respect to new
forensic technol ogi es including DNA testing nethodol ogi es.

8. The commi ssion or DNA subconmttee shall designate one or nore
entities for the perfornmance of proficiency tests required pursuant to
the provisions of this article.

9. After review ng recomendations fromthe division of crimnal
justice services, the conm ssion, in consultation with the DNA
subconmm ttee, shall pronulgate a policy for the establishnment and
operation of a DNA identification index consistent with the operational
requi renents and capabilities of the division of crimnal justice
services. Such policy shall address the follow ng issues:

(a) the forensic DNA net hodol ogy or nethodologies to be utilized in
conpi ling the index;

(b) procedures for assuring that the state DNA identification index
contains the foll ow ng saf eguards:

(i) that any records maintained as part of such an index are accurate
and conpl et e;

(ii) that effective software and hardware designs are instituted with



security features to prevent unauthorized access to such records;

(iii) that periodic audits will be conducted to ensure that no illegal
di scl osures of such records have taken pl ace;

(iv) that access to record information systemfacilities, systens
operating environnents, data file contents whether while in use or when
stored in a nedia library is restricted to authorized personnel only;

(v) that operation prograns are used that will prohibit inquiry,
record updates, or destruction of records fromany source other than an
aut hori zed source of inquiry, update, or destruction of records;

(vi) that operational prograns are used to detect and store for the
out put of authorized enpl oyees only all unauthorized attenpts to
penetrate the state DNA identification index;

(vii) that adequate and tinmely procedures exist to insure that any
subject of the state DNA identification index has the right of access to
and review of records relating to such individual contained in such
i ndex for the purpose of ascertaining their accuracy and conpl et eness,

i ncl udi ng procedures for review of information maintained about such
i ndi vidual s and adm ni strative review (including procedures for

adm ni strative appeal) and the necessary docunentation to denonstrate
that the information is inaccurate or inconplete;

(viii) that access to the index will be granted to an agency
authorized by this article to have such access only pursuant to a
written use and di ssem nation agreenent, a copy of which is filed with
t he conm ssion, which agreenment sets forth the specific procedures by
whi ch such agency shall inplenent the provisions of subparagraphs (i)
through (vii) of this paragraph, as applicable, and which agreenent
specifically prohibits the redisclosure by such agency of any
i nformati on obtained fromthe DNA identification index; and

(i x) such policy shall provide for the nutual exchange, use and
storage of DNA records with the system of DNA identification utilized by
the federal bureau of investigation provided that the conm ssion
determ nes that such exchange, use and storage are consistent with the
provisions of this article and applicabl e provisions of |aw

10. Review, and if necessary, recomend nodifications to, a plan for
i npl ementation of the DNA identification index submtted by the
commi ssioner of crimnal justice services pursuant to section nine



hundred ninety-five-c of this article.

11. Upon the recommendati on of the DNA subconmittee established
pursuant to subdivision thirteen of this section, the comm ssion shal
desi gnate one or nore approved mnet hodol ogi es for the performance of
forensic DNA testing, and shall review and act upon applications by
forensic DNA | aboratories for approval to performforensic DNA testing.

12. Pronul gate standards for a determ nation of a match between the
DNA records contained in the state DNA identification index and a DNA
record of a person subnitted for conparison therewth.

13. (a) The conm ssion shall establish a subcomrmttee on forensic DNA
| aboratories and forensic DNA testing. The chair of the subcommttee
shal | be appointed by the chair of the conm ssion. The chair of the
subconm ttee shall appoint six other nenbers to the subcommittee, one of
whom shal | represent the discipline of nolecular biology and be
appoi nted upon the reconmendati on of the conm ssioner of the departnent
of health, one of whom shall represent the discipline of population
genetics and be appoi nted upon the recomrendati on of the comm ssioner of
t he departnent of health, one of whom shall be representative of the
di scipline of |aboratory standards and quality assurance regul ati on and
nonitoring and be appoi nted upon the recommendati on of the comm ssioner
of the departnent of health, one of whom shall be a forensic scientist
and be appoi nted upon the reconmrendati on of the comm ssioner of the
departnment of health, one of whom shall be representative of the
di sci pline of popul ation genetics and be appoi nted upon the
reconmendati on of the conm ssioner of crimnal justice services and one
of whom shall be representative of the discipline of forensic science
and be appoi nted upon the recomrendati on of the comm ssioner of crim nal
justice services. Menbers of the DNA subconmittee shall serve for three
year terns and be subject to the conditions of service specified in
section nine hundred ninety-five-a of this article.

(b) The DNA subcommittee shall assess and evaluate all DNA
nmet hodol ogi es proposed to be used for forensic analysis, and nake
reports and recomrendations to the conmm ssion as it deens necessary. The
DNA subconmi ttee shall make bindi ng recomrendati ons for adoption by the



comi ssi on addressing mninmumscientific standards to be utilized in
conducting forensic DNA analysis including, but not limted to,
exam nati on of specinmens, popul ation studi es and nmet hods enpl oyed to
determ ne probabilities and interpret test results. The DNA subconmittee
may require a denonstration by an independent |aboratory of any proposed
forensic DNA testing nethodol ogy proposed to be used by a forensic
| abor at ory.
(c) The DNA subcommittee shall nmke bindi ng recommendati ons for
adoption by the comm ssion with regard to an accreditation program for
| aboratories performng forensic DNA testing in accordance with the
provi sions of the state adm nistrative procedure act. Such
recommendati ons shall include the adoption and inplenmentation of
i nternal and external proficiency testing progranms, including, if
possible, a blind external proficiency testing programfor forensic
| aboratories performng forensic DNA testing. The DNA subconmittee shal
al so provide the conmssion with a list of accepted proficiency testers.
(d) The DNA subcommittee shall be authorized to advise the comm ssion
on any other matters regarding the inplenmentation of scientific controls
and quality assurance procedures for the perfornmance of forensic DNA
testing, or on any other matters referred to it by the comm ssion.



