8§ 845-b. Requests for crimmnal history information. 1. Definitions. As
used in this section:

(a) "Authorized agency" nmeans a state agency authorized to check
crimnal history information pursuant to subdivision two of this
secti on.

(b) "Authorized person"” mnmeans the one individual designated by a
provi der who is authorized to request, receive and review crim nal
hi story information pursuant to this section, except that where the
nunber of applications received by a provider is so great that one
person cannot reasonably performthe functions of the authorized person,
a provider may designate one or nore additional persons to serve as
aut hori zed persons pursuant to this section.

(c) "Crimnal history information" means a record of pending crim nal
charges, crimnal convictions which are not vacated or reversed, and
certificates filed pursuant to subdivision two of section seven hundred
five of the correction law, and which the division is authorized to
mai ntai n pursuant to subdivision six of section eight hundred
thirty-seven of this article. For the purposes of crimnal history
i nformati on checks authorized pursuant to article twenty-eight-E of the
public health law, crimnal history information shall also include
information fromthe federal bureau of investigation as a result of a
national crimnal history record check

(d) "Subject individual" neans a person for whom a provider is
aut hori zed to request a check of crimnal history information pursuant
to subdivision two of this section.

(e) "Provider" means a person or entity authorized to request a check
of crimnal history information pursuant to subdivision two of this
secti on.

2. \Were a provider is authorized or required to request a check of
crimnal history information by an authorized agency pursuant to section
16. 33 or 31.35 of the nental hygiene law, article twenty-eight-E of the
public health |l aw or subdivision one of section three hundred
seventy-eight-a of the social services |law, such provider shall proceed
pursuant to the provisions of this section and in a manner consi stent
with the provisions of article twenty-three-A of the correction |aw,
subdi visions fifteen and sixteen of section two hundred ninety-six of



this chapter and all other applicable |aws.

3. Procedures for crimnal history informati on check requests by
providers. (a) A provider authorized to request a check of crim nal
hi story information pursuant to subdivision two of this section shal
desi gnat e one aut horized person who shall request a check of crimna
hi story informati on on behal f of such provider pursuant to this section
and review the results of such check. Only such authorized person or his
or her designee and the subject individual to whom such crimnal history
i nformati on relates shall have access to such information; provided,
however, that crimnal history information received by a provider nay be
di scl osed to other persons who are directly participating in any
decision in regard to such subject individual; and provided, further,

t hat such other persons shall also be subject to the confidentiality
requi renents and all other provisions of this section. In the case of
requests nade pursuant to article twenty-eight-E of the public health
law, only information authorized for disclosure under applicable federal
| aws shall be transmitted to the provider. Each provi der shal
specifically identify to the authorized agency in witing, in advance of
di scl osure, the authorized person and each other such agent or enpl oyee
of the provider who is authorized to have access to the results of a
check of crimnal history information pursuant to this section. Any
person who willfully permts the rel ease of any confidential crimnal

hi story information contained in the report to persons not permtted by
this section to receive such information shall be guilty of a

m sdeneanor.

(b) A provider requesting a check of crimnal history information
pursuant to this section shall do so by conpleting a form established
for such purpose by the authorized agency in consultation with the
di vision. Such formshall include a sworn statenment of the authorized
person certifying that:

(i) the person for whose crimnal history information a check is
requested is a subject individual for whomcrimnal history informtion
is avail abl e by | aw,

(ii) the specific duties which qualify the provider to request a check
of crimnal history information

(iii) the results of such crimnal history information check will be



used by the provider solely for purposes authorized by |aw, and

(iv) the provider and its agents and enpl oyees are aware of and w ||
abi de by the confidentiality requirenents and all other provisions of
this article.

(c) A provider authorized to request a crimnal history information
check pursuant to this section may inquire of a subject individual in
t he manner authorized by subdivision sixteen of section two hundred
ni nety-six of this chapter. Prior to requesting such information, a
provi der shal l

(i) informthe subject individual in witing that the provider is
aut hori zed or, where applicable, required to request a check of his or
her crimnal history infornmation and review the results of such check
pursuant to this section;

(ii) informthe subject individual that he or she has the right to
obtain, review and seek correction of his or her crimnal history
i nformati on under regul ati ons and procedures established by the
di vi si on;

(iii) obtain the signed, informed consent of the subject individual on
a formsupplied by the authorized agency which indicates that such
per son has:

A. been infornmed of the right and procedures necessary to obtain,
review and seek correction of his or her crimnal history information;

B. been inforned of the reason for the request for his or her crimnal
hi story i nfornmation,;

C. consented to such request for a report; and

D. supplied on the forma current mailing or honme address.

Upon receiving such witten consent, the provider shall receive or
obtain two sets of fingerprints of such subject individual pursuant to
such regul ati ons as nmay be necessary to be established by the authorized
agency in consultation with the division, and pronptly transmt themto
t he aut hori zed agency.

(d) A subject individual may withdraw his or her application for



enpl oynment pursuant to this section, wthout prejudice, at any tine
bef ore enpl oynent is offered or declined, regardl ess of whether the
subj ect individual or provider has reviewed such subject individual's
crimnal history information

4. Procedures for crimnal history information checks by authorized
agencies. (a) The authorized agency shall pay the processing fee inposed
pursuant to subdivision eight-a of section eight hundred thirty-seven of
this article, and in the case of the authorized agency pursuant to
article twenty-eight-E of the public health | aw, any fee inposed by the
federal bureau of investigation, and shall pronptly submt the
fingerprints and the processing fee to the division for its full search
and retain processing, and in the case of the authorized agency pursuant
to article twenty-eight-E of the public health I aw, the division shal
i medi ately forward the fingerprints to the federal bureau of
i nvestigation for a national crimnal history record check. The
aut hori zed agency nmay charge a provider a fee in anobunt no greater than
the fee established pursuant to |aw by the division for processing such
a crimnal history information check, in such anbunts as may be
established by the authorized agency and approved by the director of the
di vision of the budget, and in the case of the authorized agency
pursuant to article twenty-eight-E of the public health law, a fee no
greater than any fee inposed by the federal bureau of investigation.

Not hing in this section shall prohibit the authorized agency or provider
fromclaimng the cost of such fees and related costs, including

adm ni strative costs, as a rei nbursable cost under the nedical

assi stance program Medicare or other payor, to the extent permtted by
state and federal |aw

(b) The division shall pronptly provide requested state crim nal
history information to the authorized agency and, in accordance with
article twenty-eight-E of the public health | aw, the departnent of
health is authorized also to receive crimnal history information from
the federal bureau of investigation, after the receipt of a request
pursuant to this section if such request is:

(i) made pursuant to a request by an authorized person on behalf of a
provi der authorized to make such a request pursuant to subdivision two
of this section;



(ii) acconpani ed by the conpleted formdescribed in this section; and

(iii) acconpanied by fingerprints of the subject individual obtained
pursuant to this section.

(b-1) The division shall pronptly forward a set of the subject
individual's fingerprints to the federal bureau of investigation for the
pur pose of a nationwi de crimnal history record check to determ ne
whet her such applicant has been convicted of a crimnal offense in any
state or federal jurisdiction. The division shall forward the results of
such nati onw de search to the authorized agency in the sanme form and
manner as the crinmnal history report created and provided by the
di vi sion pursuant to this section.

(c) Crimnal history information provided by the division pursuant to
this section shall be furnished only by mail or other nmethod of secure
and confidential delivery, addressed to the authorized agency. Such
i nformati on and the envelope in which it is enclosed, if any, shall be
prom nently marked "confidential", and shall at all tinmes be maintained
by the authorized agency in a secure place.

5. After reviewing any crimnal history information provided by the
di vi si on concerning a subject individual, the authorized agency shal
take the foll owi ng actions:

(a) Where the crimnal history information concerning a subject
i ndi vidual reveals a felony conviction at any tine for a sex offense, a
felony conviction within the past ten years involving violence, or a
conviction pursuant to section 260.00, 260.25, 260.32 or 260.34 of the
penal law, and in the case of crimnal history information obtai ned
pursuant to section twenty-ei ght hundred ninety-nine-a of the public
health | aw, where the crimnal history information concerning a subject
i ndi vidual reveals a conviction at any tinme of any class A felony; a
conviction within the past ten years of any class B or C felony, any
class D or E felony defined in article one hundred twenty, one hundred
thirty, one hundred fifty-five, one hundred sixty, one hundred
seventy-eight or two hundred twenty of the penal |aw, or any crine
defined in section 260.32 or 260.34 of the penal |aw, or any conparable
of fense in any other jurisdiction, the authorized agency shall deny or
di sapprove the application for or renewal of the operating certificate,
contract, approval, enploynent of the subject individual or other



aut hori zation to provide services, or direct the provider to deny

enpl oynment, as applicable, unless the authorized agency determnes, in
its discretion, that approval of the application or renewal or

enpl oyment will not in any way jeopardize the health, safety or welfare
of the beneficiaries of such services.

(b) Where the crimnal history information concerning a subject
i ndi vidual reveals a conviction for a crinme other than one set forth in
paragraph (a) of this subdivision, the authorized agency nay deny the
application or renewal, or direct the provider to deny enploynent of the
subj ect individual, or approve or disapprove the prospective enpl oyee's
eligibility for enploynment by the provider, consistent with article
twenty-three-A of the correction | aw.

(c) Where the crimnal history information concerning a subject
i ndi vidual reveals a charge for any felony, the authorized agency shall,
and for any m sdeneanor, the authorized agency nmay hold the application,
renewal or enploynment in abeyance until the charge is finally resol ved.

(d) Prior to making a determination to deny an application or renewal,
or directing an enployer to deny enploynent, the authorized agency shal
afford the subject individual an opportunity to explain, in witing, why
t he application should not be denied.

(e) Upon receipt of crimnal history information fromthe division,

t he aut horized agency may request, and is entitled to receive,

i nformati on pertaining to any crine identified in such crimnal history
i nformati on fromany state or |ocal |aw enforcenent agency, district
attorney, parole officer, probation officer or court for the purposes of
determ ni ng whet her any ground relating to such crine exists for denying
an application, renewal, or enploynent.

(f) The authorized agency shall thereafter pronptly notify the
provi der concerning whether its check has reveal ed any crimnal history
information, and if so, what actions shall or nay be taken by the
aut hori zed agency and the provider.

(g) Wiere the authorized agency denies the application for or renewal
of an operating certificate, contract, approval or other authorization
to provide services, or directs a provider to deny enploynent of the
subj ect individual on account of the subject individual's crim nal
history information, the notification by the authorized agency shal
i nclude a summary of the crimnal history information provided by the



di vi si on.

(h) Where the authorized agency directs a provider to deny enpl oynent
based on crimnal history information, the provider nust notify the
subj ect individual that such information is the basis of the denial.

6. Upon request from an enpl oyee who has al ready been cleared for
enpl oynment by an authori zed agency and who subsequently | eaves a
particul ar enpl oyer and applies for enploynent with another, the
aut hori zi ng agency shall adhere to its previous authorization when the
crimnal history information is unchanged and the circunstances of
enpl oynent are substantially simlar for the purposes of this section.

7. Any crimnal history information provided by the division, and any
summary of the crimnal history information provided by the authorized
agency to an enployer pursuant to this section is confidential and shal
not be available for public inspection; provided, however, nothing in
t hi s subdivision shall prevent an authorized agency or provider from
disclosing crimnal history information at any adm nistrative or
judicial proceeding relating to the denial or revocation of an
application, enploynent, |icense or registration. Were the authorized
agency denies the application for or renewal of an operating
certificate, contract, approval or other authorization to provide
services, or directs a provider to deny enploynent of the subject
i ndi vidual, the subject of the crimnal history information check
conducted pursuant to this section shall be entitled to receive, upon
witten request, a copy of the summary of the crimnal history
i nformati on provided by the authorized agency to the provider.

8. A provider shall advise the authorized agency when a subj ect
i ndividual is no | onger subject to such check. The authorized agency
shall informthe division when a subject individual is no | onger subject
to such check so that the division may termnate its retain processing
with regard to such individual. At |east once a year, the authorized
agency shall be required to conduct a validation of the records
mai nt ai ned by the division, including information obtained fromthe
federal bureau of investigation pursuant to article twenty-eight-E of
the public health |Iaw and provide such results to the authorized agency



for purposes of updating the permanent record of such crimnal history
information results.

9. Provided that an authorized agency or a provider reasonably and in
good faith conplies with the provisions of this section, there shall be
no crimnal or civil liability on the part of and no cause of action for
damages shal |l accrue agai nst any authorized agency, provider or enployee
t hereof on account of, arising out of or relating to crimnal history
i nformati on pursuant to this section, or any act or onmission relating to
crimnal history information pursuant to this section

10. Fingerprints received by the division pursuant to this section
shall be used only to assist the division in providing crimnal history
i nformati on to authorized agenci es under this section.

11. An authorized agency or provider authorized to request crim nal
hi story information pursuant to this section may tenporarily approve an
applicant while the results of the crimnal history information check
are pending, so long as such person does not have unsupervi sed physi cal
contact with clients, as shall be defined by the authorized agency
pursuant to regul ation; provided however, that providers subject to the
provi si ons of subdivision ten of section twenty-eight hundred
ni nety-nine-a of the public health | aw shall be subject to the
supervi sion requirenents provided therein. Such regul ati on shal
recogni ze the differences in the staffing patterns of various service
nodel s and the supervision required to ensure the safety of clients.

12. The authorized agency in consultation with the comm ssioner shal
promul gate any rul es and regul ati ons necessary to inplenent the
provi sions of this section, which shall include convenient procedures
for persons to pronptly verify the accuracy of their crimnal history
information and, to the extent authorized by law, to have access to
rel evant docunents rel ated thereto.



