8§ 297. Procedure. 1. Any person claimng to be aggrieved by an
unl awful discrimnatory practice may, by hinmself or herself or his or
her attorney-at-law, make, sign and file with the division a conplaint
in witing under oath or by declaration which shall state the nane and
address of the person alleged to have comm tted the unl awf ul
di scrimnatory practice conpl ained of and which shall set forth the
particul ars thereof and contain such other information as may be
required by the division. The comm ssioner of |abor or the attorney
general, or the executive director of the justice center for the
protection of people with special needs, or the division on its own
notion may, in |ike manner, nmake, sign and file such conplaint. In
connection with the filing of such conplaint, the attorney general is
authori zed to take proof, issue subpoenas and adm nister oaths in the
manner provided in the civil practice law and rules. Any enpl oyer whose
enpl oyees, or sone of them refuse or threaten to refuse to cooperate
with the provisions of this article, may file with the division a
verified conplaint asking for assistance by conciliation or other
remedi al action.

2. a. After the filing of any conplaint, the division shall pronptly
serve a copy thereof upon the respondent and all persons it deens to be
necessary parties, and rmake pronpt investigation in connection
therewith. Wthin one hundred eighty days after a conplaint is filed,
the division shall determ ne whether it has jurisdiction and, if so,
whet her there is probable cause to believe that the person nanmed in the
conplaint, hereinafter referred to as the respondent, has engaged or is
engagi ng in an unlawful discrimnatory practice. If it finds with
respect to any respondent that it lacks jurisdiction or that probable
cause does not exist, the comm ssioner shall issue and cause to be
served on the conplai nant an order dism ssing such allegations of the
said conplaint as to such respondent.

b. Notw t hstandi ng the provisions of paragraph a of this subdivision,
Wi th respect to housing discrimnation only, after the filing of any
conplaint, the division shall, within thirty days after receipt, serve a
copy thereof upon the respondent and all persons it deens to be
necessary parties, and rmake pronpt investigation in connection



therewith. Wthin one hundred days after a conplaint is filed, the

di vision shall determ ne whether it has jurisdiction and, if so, whether
there is probable cause to believe that the person naned in the
conplaint, hereinafter referred to as the respondent, has engaged or is
engagi ng in an unlawful discrimnatory practice. If it finds with
respect to any respondent that it lacks jurisdiction or that probable
cause does not exist, the comm ssioner shall issue and cause to be
served on the conplai nant an order dism ssing such allegations of the
said conplaint as to such respondent.

3. a. If in the judgnment of the division the circunmstances so warrant,
it may, at any tinme after the filing of the conplaint, endeavor to
el imnate such unlawful discrimnatory practice by conference,
conciliation and persuasion. Each conciliation agreenent shall include
provi sions requiring the respondent to refrain fromthe comm ssion of
unl awful discrimnatory practices in the future and may contai n such
further provisions as may be agreed upon by the division, the
conpl ai nant, and the respondent, including a provision for the entry in
the suprenme court in any county in the judicial district where the
al | eged unl awful discrimnatory practice was conmtted, or where any
respondent resides or namintains an office for the transaction of
busi ness, or where the housi ng accommodati on, | and or comrercial space
specified in the conplaint is |located, of a consent decree enbodying the
terms of the conciliation agreenent. The division shall not disclose
what has transpired in the course of such endeavors.

b. If a conciliation agreenent is entered into, the division shal
i ssue an order enbodyi ng such agreenent and serve a copy of such order
upon all parties to the proceeding, and if a party to any such
proceeding is a regulated creditor, the division shall forward a copy of
t he order enbodyi ng such agreenent to the superintendent.

c. If the division finds that noticing the conplaint for hearing would
be undesirable, the division may, in its unreviewabl e discretion, at any
time prior to a hearing before a hearing exam ner, dism ss the conpl aint
on the grounds of adm nistrative conveni ence. However, in cases of
housi ng di scrimnation only, an adm nistrative conveni ence di sm ssal



will not be rendered w thout the consent of the conplainant. The

di vi sion may, subject to judicial review, disnmss the conplaint on the
grounds of untineliness if the conplaint is untinely or on the grounds
that the election of renedies is annull ed.

4. a. Wthin two hundred seventy days after a conplaint is filed, or
wi thin one hundred twenty days after the court has reversed and renanded
an order of the division dismssing a conplaint for lack of jurisdiction
or for want of probable cause, unless the division has dism ssed the
conplaint or issued an order stating the terns of a conciliation
agreenent not objected to by the conplainant, the division shall cause
to be issued and served a witten notice, together with a copy of such
conplaint, as the same nay have been anended, requiring the respondent
or respondents to answer the charges of such conplaint and appear at a
public hearing before a hearing examner at a tinme not |ess than five
nor nore than fifteen days after such service and at a place to be fixed
by the division and specified in such notice. The place of any such
hearing shall be the office of the division or such other place as my
be designated by the division. The case in support of the conpl aint
shal | be presented by one of the attorneys or agents of the division
and, at the option of the conplainant, by his or her attorney. Wth the
consent of the division, the case in support of the conpl ai nant may be
presented solely by his or her attorney. No person who shall have
previously nade the investigation, engaged in a conciliation proceeding
or caused the notice to be issued shall act as a hearing exam ner in
such case. Attenpts at conciliation shall not be received in evidence.

At | east two business days prior to the hearing the respondent shall,
and any necessary party may, file a witten answer to the conpl aint,
sworn to subject to the penalties of perjury, with the division and
serve a copy upon all other parties to the proceeding. A respondent who
has filed an answer, or whose default in answering has been set aside
for good cause shown nay appear at such hearing in person or otherw se,
with or without counsel, cross exam ne wtnesses and the conpl ai nant and
submit testinony. The conplainant and all parties shall be allowed to
present testinony in person or by counsel and cross exani ne wtnesses.
The hearing exam ner may in his or her discretion permt any person who
has a substantial personal interest to intervene as a party, and may



require that necessary parties not already parties be joined. The

di vision or the conplainant shall have the power reasonably and fairly
to anend any conpl aint, and the respondent and any ot her party shall

have |i ke power to anend his or her answer. The heari ng exam ner shal

not be bound by the strict rules of evidence prevailing in courts of |aw
or equity. The testinony taken at the hearing shall be under oath and a
record nade.

b. If the respondent fails to answer the conplaint, the hearing
exam ner designated to conduct the hearing may enter the default and the
heari ng shall proceed on the evidence in support of the conplaint. Such
default may be set aside only for good cause shown upon equitable terns
and conditions.

c. Wthin one hundred eighty days after the commencenent of such
hearing, a determ nation shall be made and an order served as
herei nafter provided. If, upon all the evidence at the hearing, the
commi ssioner shall find that a respondent has engaged in any unl awf ul
discrimnatory practice as defined in this article, the conm ssioner
shall state findings of fact and shall issue and cause to be served on
such respondent an order, based on such findings and setting themforth,
and including such of the follow ng provisions as in the judgnment of the
division will effectuate the purposes of this article: (i) requiring
such respondent to cease and desist from such unlawful discrimnatory
practice; (ii) requiring such respondent to take such affirmative
action, including (but not limted to) hiring, reinstatenent or
upgradi ng of enployees, with or w thout back pay, restoration to
menbership in any respondent | abor organi zation, adm ssion to or
participation in a guidance program apprenticeship training program
on-the-job training programor other occupational training or retraining
program the extension of full, equal and unsegregated accommodati ons,
advant ages, facilities and privileges to all persons, granting the
credit which was the subject of any conplaint, evaluating applicants for
menbership in a place of accommodati on without discrimnmnation based on
race, creed, color, national origin, sex, disability or marital status,
and without retaliation or discrimnation based on opposition to
practices forbidden by this article or filing a conplaint, testifying or



assisting in any proceeding under this article; (iii) awarding of
conpensatory damages to the person aggrieved by such practice; (iv)
awar di ng of punitive danages, in cases of enploynent discrimnation
related to private enployers, and, in cases of housing discrimnation,
wi t h damages in housing discrimnation cases in an anount not to exceed
ten thousand dollars, to the person aggrieved by such practice; (V)
requiring paynent to the state of profits obtained by a respondent

t hrough the comm ssion of unlawful discrimnatory acts described in
subdi vi sion three-b of section two hundred ninety-six of this article;
and (vi) assessing civil fines and penalties, in an anmount not to exceed
fifty thousand dollars, to be paid to the state by a respondent found to
have comm tted an unlawful discrimnatory act, or not to exceed one
hundred thousand dollars to be paid to the state by a respondent found
to have comnmtted an unlawful discrimnatory act which is found to be
willful, wanton or malicious; (vii) requiring a report of the manner of
conpliance. If, upon all the evidence, the conm ssioner shall find that
a respondent has not engaged in any such unl awful discrimnatory
practice, he or she shall state findings of fact and shall issue and
cause to be served on the conpl ai nant an order based on such findi ngs
and setting themforth dism ssing the said conplaint as to such
respondent. A copy of each order issued by the comm ssioner shall be
delivered in all cases to the attorney general, the secretary of state,
if he or she has issued a license to the respondent, and such ot her
public officers as the division deens proper, and if any such order

i ssued by the comm ssioner concerns a regulated creditor, the
commi ssi oner shall forward a copy of any such order to the
superintendent. A copy of any conplaint filed against any respondent who
has previously entered into a conciliation agreenent pursuant to

par agraph a of subdivision three of this section or as to whom an order
of the division has previously been entered pursuant to this paragraph
shall be delivered to the attorney general, to the secretary of state if
he or she has issued a license to the respondent and to such ot her
public officers as the division deens proper, and if any such respondent
is a regulated creditor, the conm ssioner shall forward a copy of any
such conplaint to the superintendent.

d. The division shall establish rules of practice to govern, expedite



and effectuate the foregoing procedure and its own actions thereunder.

e. Any civil penalty inposed pursuant to this subdivision shall be
separately stated, and shall be in addition to and not reduce or offset
any ot her danages or paynent inposed upon a respondent pursuant to this
article. In cases of enploynent discrimnation where the enpl oyer has
fewer than fifty enpl oyees, such civil fine or penalty may be paid in
reasonabl e install nents, in accordance with regul ati ons pronul gated by
the division. Such regul ations shall require the paynent of reasonable
interest resulting fromthe delay, and in no case pernit installnents to
be made over a period | onger than three years.

5. Any conplaint filed pursuant to this section nust be so filed
within three years after the alleged unl awful discrimnatory practice.

6. At any tine after the filing of a conplaint with the division
al l eging an unl awful discrimnatory practice under this article, if the
di vision determ nes that the respondent is doing or procuring to be done
any act tending to render ineffectual any order the conm ssioner nay
enter in such proceedi ng, the conm ssioner nay apply to the suprene
court in any county where the alleged unl awful discrimnatory practice
was conm tted, or where any respondent resides or nmaintains an office
for the transaction of business, or if the conplaint alleges an unl awf ul
di scrimnatory practice under subdivision twd-a or paragraph (a), (b) or
(c) of subdivision five of section two hundred ninety-six of this
article, where the housing accommodation, |and or comrercial space
specified in the conplaint is located, or, if no suprene court justice
is available in such county, in any other county within the judicial
district, for an order requiring the respondents or any of themto show
cause why they should not be enjoined fromdoing or procuring to be done
such act. The order to show cause nay contain a tenporary restraining
order and shall be served in the manner provided therein. On the return
date of the order to show cause, and after affording all parties an
opportunity to be heard, if the court deens it necessary to prevent the
respondents fromrendering ineffectual an order relating to the subject
matter of the conplaint, it nmay grant appropriate injunctive relief upon
such terns and conditions as it deemns proper.



7. Not l|ater than one year fromthe date of a conciliation agreenent
or an order issued under this section, and at any other tines inits
di scretion, the division shall investigate whether the respondent is
conplying with the ternms of such agreenent or order. Upon a finding of
non- conpl i ance, the division shall take appropriate action to assure
conpl i ance.

8. No officer, agent or enployee of the division shall make public
wWith respect to a particular person without his consent information from
reports obtained by the division except as necessary to the conduct of a
proceedi ng under this section.

9. Any person clainmng to be aggrieved by an unl awful discrimnatory
practice shall have a cause of action in any court of appropriate
jurisdiction for damages, including, in cases of enploynent
discrimnation related to private enployers and housing discrimnation
only, punitive damages, and such other renedi es as nay be appropriate,

i ncluding any civil fines and penalties provided in subdivision four of
this section, unless such person had filed a conplaint hereunder or with
any | ocal conm ssion on human rights, or with the superintendent

pursuant to the provisions of section two hundred ninety-six-a of this
article, provided that, where the division has dism ssed such conpl ai nt
on the grounds of adm nistrative conveni ence, on the grounds of
untineliness, or on the grounds that the election of renedies is
annul | ed, such person shall maintain all rights to bring suit as if no
conplaint had been filed with the division. At any tinme prior to a
heari ng before a hearing exam ner, a person who has a conpl ai nt pendi ng
at the division may request that the division dismss the conplaint and
annul his or her election of remedies so that the human rights |aw claim
may be pursued in court, and the division nay, upon such request,

di sm ss the conplaint on the grounds that such person's election of an
adm nistrative renmedy is annulled. Notw thstandi ng subdivision (a) of
section two hundred four of the civil practice law and rules, if a
conplaint is so annulled by the division, upon the request of the party
bri ngi ng such conpl ai nt before the division, such party's rights to
bri ng such cause of action before a court of appropriate jurisdiction



shall be limted by the statute of limtations in effect in such court
at the time the conplaint was initially filed with the division. Any
party to a housing discrimnation conplaint shall have the right within
twenty days follow ng a determ nati on of probabl e cause pursuant to
subdi vision two of this section to elect to have an action comenced in
a civil court, and an attorney representing the division of human rights
will be appointed to present the conplaint in court, or, with the
consent of the division, the case nay be presented by conplainant's
attorney. A conplaint filed by the equal enploynent opportunity

comm ssion to conply with the requirenments of 42 USC 2000e-5(c) and 42
USC 12117(a) and 29 USC 633(b) shall not constitute the filing of a
conplaint within the neaning of this subdivision. No person who has
initiated any action in a court of conpetent jurisdiction or who has an
action pendi ng before any adm ni strative agency under any other |aw of
the state based upon an act which would be an unl awful discrimnatory
practice under this article, may file a conplaint with respect to the
same grievance under this section or under section two hundred
ninety-six-a of this article. In cases of housing discrimnation only, a
per son whose conpl ai nt has been di sm ssed by the division after

i nvestigation for lack of jurisdiction or |ack of probable cause may
file the same cause of action in a court of appropriate jurisdiction
pursuant to this section, unless judicial review of such dismssal has
been sought pursuant to section two hundred ninety-eight of this
article. The attorney general shall have the power to conmence an action
or proceeding in the suprenme court of the state of New York, if, upon

i nformation or belief, the attorney general is of the opinion that an
enpl oyer has been, is, or is about to violate the provisions regarding
unl awful discrimnatory retaliation pursuant to subdivision seven of
section two hundred ninety-six of this article. Nothing in this section
shall in any way limt rights or renmedi es which are otherw se avail abl e
under law to the attorney general or any other person authorized to
bring an action under this section.

10. In an action or proceeding at |aw under this section or section
two hundred ninety-eight of this article, the comm ssioner or the court
may in its discretion award reasonable attorney's fees to any prevailing
or substantially prevailing party; provided, however, that a prevailing



respondent or defendant in order to recover such reasonable attorney's
fees must namke a notion requesting such fees and show that the action or
proceedi ng brought was frivol ous; and further provided that in a
proceedi ng brought in the division of human rights, the comm ssioner may
only award attorney's fees as part of a final order after a public
heari ng hel d pursuant to subdivision four of this section. In no case
shall attorney's fees be awarded to the division, nor shall the division
be liable to a prevailing or substantially prevailing party for
attorney's fees, except in a case in which the divisionis a party to
the action or the proceeding in the division' s capacity as an enpl oyer.
Expert witness fees nay be awarded in the sane manner as attorney's
fees. In cases of enploynent discrimnation, a respondent shall only be
liable for attorney's fees under this subdivision if the respondent has
been found |iable for having conmtted an unlawful discrimnatory
practice. In order to find the action or proceeding to be frivolous, the
court or the comm ssioner nmust find in witing one or nore of the
fol | ow ng:

(a) the action or proceeding was commenced, used or continued in bad
faith, solely to delay or prolong the resolution of the litigation or to
harass or maliciously injure another; or

(b) the action or proceeding was commenced or continued in bad faith
Wi t hout any reasonabl e basis and could not be supported by a good faith
argunment for an extension, nodification or reversal of existing law |If
the action or proceeding was pronptly discontinued when the party or
attorney | earned or should have | earned that the action or proceedi ng
| acked such a reasonable basis, the court nay find that the party or the
attorney did not act in bad faith.



