8§ 259-r. Rel ease on nedical parole for termnally ill incarcerated
individuals. 1. * (a) The board shall have the power to rel ease on
nmedi cal parole any incarcerated individual serving an indeterm nate or
determ nate sentence of inprisonnent who, pursuant to subdivision tw of
this section, has been certified to be suffering froma term nal
condition, disease or syndrome and to be so debilitated or incapacitated
as to create a reasonable probability that he or she is physically or
cognitively incapabl e of presenting any danger to society, provided,
however, that no incarcerated individual serving a sentence inposed upon
a conviction for nurder in the first degree or an attenpt or conspiracy
to commit nurder in the first degree shall be eligible for such rel ease,
and provided further that no incarcerated individual serving a sentence
i nposed upon a conviction for any of the follow ng offenses shall be
eligible for such release unless in the case of an indeterm nate
sentence he or she has served at |east one-half of the mninmmperiod of
the sentence and in the case of a determ nate sentence he or she has
served at |east one-half of the termof his or her determ nate sentence:
nmurder in the second degree, manslaughter in the first degree, any
of fense defined in article one hundred thirty of the penal |aw or an
attenpt to commt any of these offenses. Solely for the purpose of
determ ning nedical parole eligibility pursuant to this section, such
one-hal f of the m nimum period of the indeterm nate sentence and
one-half of the termof the determ nate sentence shall not be credited
with any tine served under the jurisdiction of the departnent prior to
t he conmencenent of such sentence pursuant to the opening paragraph of
subdi vi si on one of section 70.30 of the penal |aw or subdivision two-a
of section 70.30 of the penal |aw, except to the extent authorized by
subdi vi sion three of section 70.30 of the penal |aw.

* NB Effective until Septenber 1, 2027

* (a) The board shall have the power to rel ease on nedical parole any
i ncarcerated individual serving an indeterm nate or determ nate sentence
of inprisonment who, pursuant to subdivision two of this section, has
been certified to be suffering froma term nal condition, disease or
syndronme and to be so debilitated or incapacitated as to create a
reasonabl e probability that he or she is physically or cognitively
i ncapabl e of presenting any danger to society, provided, however, that
no incarcerated individual serving a sentence inposed upon a conviction



for nmurder in the first degree or an attenpt or conspiracy to commit
murder in the first degree shall be eligible for such rel ease, and

provi ded further that no incarcerated individual serving a sentence

i nposed upon a conviction for any of the follow ng offenses shall be
eligible for such release unless in the case of an indeterm nate
sentence he or she has served at |east one-half of the mninmm period of
the sentence and in the case of a determ nate sentence he or she has
served at |east one-half of the termof his or her determ nate sentence:
nmurder in the second degree, manslaughter in the first degree, any

of fense defined in article one hundred thirty of the penal |aw or an
attenpt to commt any of these offenses. Solely for the purpose of
determ ning nedical parole eligibility pursuant to this section, such
one-hal f of the m nimum period of the indeterm nate sentence and
one-half of the termof the determ nate sentence shall not be credited
with any tine served under the jurisdiction of the departnent prior to
t he conmencenent of such sentence pursuant to the opening paragraph of
subdi vi si on one of section 70.30 of the penal |aw or subdivision two-a
of section 70.30 of the penal |aw, except to the extent authorized by
subdi vi sion three of section 70.30 of the penal |aw.

* NB Effective Septenber 1, 2027

(b) Such rel ease shall be granted only after the board considers
whether, in light of the incarcerated individual's nmedical condition,
there is a reasonable probability that the incarcerated individual, if
rel eased, will live and renmain at liberty without violating the |aw, and
that such release is not inconpatible with the welfare of society and
will not so deprecate the seriousness of the crine as to underm ne
respect for the law, and shall be subject to the limts and conditions
specified in subdivision four of this section. Except as set forth in
paragraph (a) of this subdivision, such rel ease nay be granted at any
time during the termof an incarcerated individual's sentence,
not wi t hst andi ng any other provision of |aw.

(c) The board shall afford notice to the sentencing court, the
district attorney and the attorney for the incarcerated individual that
the incarcerated individual is being considered for rel ease pursuant to
this section and the parties receiving notice shall have fifteen days to
commrent on the release of the incarcerated individual. Release on
nmedi cal parole shall not be granted until the expiration of the conment



period provided for in this paragraph.

2. (a) The comm ssioner, on the comm ssioner's own initiative or at
the request of an incarcerated individual, or an incarcerated
i ndi vidual's spouse, relative or attorney, may, in the exercise of the
commi ssioner's discretion, direct that an investigation be undertaken to
determ ne whet her a di agnosis should be made of an incarcerated
i ndi vi dual who appears to be suffering froma term nal condition
di sease or syndrone. Any such nedical diagnosis shall be nade by a
physician licensed to practice nedicine in this state pursuant to
section sixty-five hundred twenty-four of the education |aw. Such
physi ci an shall either be enployed by the departnent, shall render
prof essi onal services at the request of the departnment, or shall be
enpl oyed by a hospital or nedical facility used by the departnent for
the nedical treatnent of incarcerated individuals. The diagnosis shal
be reported to the commi ssioner and shall include but shall not be
limted to a description of the termnal condition, disease or syndrone
suffered by the incarcerated individual, a prognosis concerning the
l'i keli hood that the incarcerated individual will not recover from such
term nal condition, disease or syndrone, a description of the
i ncarcerated individual's physical or cognitive incapacity which shal
include a prediction respecting the likely duration of the incapacity,
and a statenent by the physician of whether the incarcerated individual
is so debilitated or incapacitated as to be severely restricted in his
or her ability to self-anbulate or to performsignificant normal
activities of daily living. This report also shall include a
reconmendati on of the type and | evel of services and treatnent the
i ncarcerated individual would require if granted nedical parole and a
recommendation for the types of settings in which the services and
treatment shoul d be given.

(b) The comm ssioner, or the conm ssioner's designee, shall reviewthe
di agnosis and nay certify that the incarcerated individual is suffering
fromsuch term nal condition, disease or syndrone and that the
i ncarcerated individual is so debilitated or incapacitated as to create
a reasonabl e probability that he or she is physically or cognitively
i ncapabl e of presenting any danger to society. If the comm ssioner does
not so certify then the incarcerated individual shall not be referred to



the board for consideration for rel ease on nedical parole. If the
commi ssi oner does so certify, then the conm ssioner shall, within seven
wor ki ng days of receipt of such diagnosis, refer the incarcerated

i ndi vidual to the board for consideration for rel ease on nedical parole.
However, no such referral of an incarcerated individual to the board
shall be made unless the incarcerated individual has been exam ned by a
physi ci an and di agnosed as having a term nal condition, disease or
syndronme as previously described herein at sone tinme subsequent to such
i ncarcerated individual's adm ssion to a facility operated by the
departnment of correctional services.

(c) Wien the commi ssioner refers an incarcerated individual to the
board, the conm ssioner shall provide an appropriate nedical discharge
pl an established by the departnment. The departnent is authorized to
request assistance fromthe departnment of health and fromthe county in
whi ch the incarcerated individual resided and commtted his or her
crinme, which shall provide assistance with respect to the devel opnent
and i npl ementation of a discharge plan, including potential placenents
of a rel easee. The departnent and the departnment of health shall jointly
devel op standards for the nedical discharge plan that are appropriately
adapted to the crimnal justice setting, based on standards established
by the departnent of health for hospital medical discharge planning. The
board may postpone its decision pending conpletion of an adequate
di scharge plan, or may deny rel ease based on i nadequacy of the discharge
pl an.

3. Any certification by the comm ssioner or the comr ssioner's
desi gnee pursuant to this section shall be deened a judicial function
and shall not be reviewable if done in accordance with | aw

4. (a) Medical parole granted pursuant to this section shall be for a
period of six nonths.

(b) The board shall require as a condition of release on nedical
parol e that the rel easee agree to remain under the care of a physician
while on nedical parole and in a hospital established pursuant to
article twenty-eight of the public health | aw, a hospice established
pursuant to article forty of the public health | aw or any ot her
pl acenment that can provide appropriate nmedical care as specified in the



nmedi cal di scharge plan required by subdivision two of this section. The
nmedi cal di scharge plan shall state that the availability of the

pl acement has been confirmed, and by whom Notw thstandi ng any ot her
provi sion of |aw, when an incarcerated individual who qualifies for

rel ease under this section is cognitively incapable of signing the
requi site docunentation to effectuate the nedi cal discharge plan and,
after a diligent search no person has been identified who could

ot herwi se be appointed as the incarcerated individual's guardi an by a
court of conpetent jurisdiction, then, solely for the purpose of

i npl enenting the medi cal discharge plan, the facility health services
director at the facility where the incarcerated individual is currently
i ncarcerated shall be lawfully enpowered to act as the incarcerated

i ndi vidual's guardi an for the purpose of effectuating the nedical

di schar ge.

(c) Where appropriate, the board shall require as a condition of
rel ease that nedical parol ees be supervised on intensive casel oads at
reduced supervision ratios.

(d) The board shall require as a condition of release on nedical
parol e that the rel easee undergo periodi ¢ nedical exanm nations and a
nmedi cal exami nation at |east one nonth prior to the expiration of the
period of medical parole and, for the purposes of maeking a decision
pursuant to paragraph (e) of this subdivision, that the rel easee provide
the board with a report, prepared by the treating physician, of the
results of such exam nation. Such report shall specifically state
whet her or not the parolee continues to suffer froma term nal
condition, disease, or syndrome, and to be so debilitated or
i ncapacitated as to be severely restricted in his or her ability to
sel f-anbul ate or to performsignificant nornal activities of daily
l'iving.

(e) Prior to the expiration of the period of nedical parole the board
shal |l review the nedi cal exam nation report required by paragraph (d) of
t hi s subdi vision and nay agai n grant nedical parole pursuant to this
section; provided, however, that the provisions of paragraph (c) of
subdi vi si on one and subdi vision two of this section shall not apply.

(f) I'f the updated nedical report presented to the board states that a
par ol ee rel eased pursuant to this section is no |onger so debilitated or
i ncapacitated as to create a reasonable probability that he or she is



physically or cognitively incapable of presenting any danger to society
or if the releasee fails to submt the updated nedical report then the
board may not make a new grant of nedical parole pursuant to paragraph
(e) of this subdivision. Were the board has not granted medi cal parole
pursuant to such paragraph (e) the board shall pronptly conduct through
one of its menbers, or cause to be conducted by a hearing officer
designated by the board, a hearing to determ ne whether the rel easee is
suffering froma termnal condition, disease or syndrone and is so
debilitated or incapacitated as to create a reasonable probability that
he or she is physically or cognitively incapable of presenting any
danger to society and does not present a danger to society. If the board
makes such a determ nation then it nay nmake a new grant of nedi cal
parol e pursuant to the standards of paragraph (b) of subdivision one of
this section. At the hearing, the rel easee shall have the right to
representation by counsel, including the right, if the releasee is
financially unable to retain counsel, to have the appropriate court
assign counsel in accordance with the county or city plan for
representation placed in operation pursuant to article eighteen-B of the
county | aw.

(g) The hearing and determ nation provided for by paragraph (f) of
t hi s subdivision shall be concluded within the six nonth period of
nmedi cal parole. If the board does not renew the grant of nedical parole,
it shall order that the rel easee be returned imediately to the custody
of the departnent.

(h) I'n addition to the procedures set forth in paragraph (f) of this
subdi vi si on, nedical parole may be revoked at any tine upon any of the
grounds specified in paragraph (a) of subdivision three of section two
hundred fifty-nine-i of this article, and in accordance with the
procedures specified in subdivision three of section two hundred
fifty-nine-i of this article.

(i) Areleasee who is on nedical parole and who becones eligible for
parol e pursuant to the provisions of subdivision two of section two
hundred fifty-nine-i of this article shall be eligible for parole
consi deration pursuant to such subdi vi sion.

5. A denial of release on nedical parole or expiration of nedical
parol e in accordance with the provisions of paragraph (f) of subdivision



four of this section shall not preclude the incarcerated individual from
reappl ying for nmedi cal parole or otherw se affect an incarcerated
individual's eligibility for any other form of rel ease provided for by

| aw.

6. To the extent that any provision of this section requires
di scl osure of nedical information for the purpose of processing an
application or maki ng a decision, regarding release on nedical parole or
renewal of nedical parole, or for the purpose of appropriately
supervi sing a person rel eased on nedi cal parole, and that such
di scl osure woul d ot herw se be prohibited by article twenty-seven-F of
the public health law, the provisions of this section shall be
control ling.

7. The conmi ssioner and the chairman of the board shall be authorized
to pronul gate rules and regul ations for their respective agencies to
i npl enment the provisions of this section.

8. Any decision nmade by the board pursuant to this section may be
appeal ed pursuant to subdivision four of section two hundred
fifty-nine-i of this article.

9. The chairman shall report annually to the governor, the tenporary
presi dent of the senate and the speaker of the assenbly, the
chai rpersons of the assenbly and senate codes commttees, the
chai rperson of the senate crinme and corrections comrttee, and the
chai rperson of the assenbly corrections committee the nunber of
i ncarcerated individuals who have applied for nedical parole; the nunber
who have been granted nedical parole; the nature of the illness of the
applicants, the counties to which they have been rel eased and the nature
of the placenent pursuant to the medical discharge plan; the categories
of reasons for denial for those who have been deni ed; the nunber of
rel easees who have been granted an additional period or periods of
nmedi cal parole and the nunber of such grants; the nunber of rel easees on
nmedi cal parole who have been returned to inprisonnment in the custody of
t he departnent and the reasons for return.



10. Notwi t hstandi ng any other provision of law, in the case of an
i ncarcerated individual whose termi nal condition, disease or syndrone
neets the criteria for nedical parole as set forth in paragraph (a) of
subdi vi sion one of this section, and who is not serving a sentence for
one or nore offenses set forth in paragraph (i) of subdivision one of
section eight hundred six of the correction |Iaw which would render such
i ncarcerated individual ineligible for presunptive rel ease, the granting
of nedical parole shall be determ ned by the conm ssioner provided that
a release of such incarcerated individual shall be in accordance wth
subdi vi sion el even of this section. In such case, the provisions that
woul d have applied to and the procedures that woul d have been fol |l owed
by the board of parole pursuant to this section shall apply to and be
foll owed by the commi ssioner.

11. (a) After the conm ssioner has nade a determ nation to grant
nmedi cal parole pursuant to subdivision ten of this section, the
commi ssi oner shall notify the chairperson of the board of parole, or
t heir designee who shall be a nenber of the board of parole, and provide
himor her with all relevant records, files, infornmation and
docunent ati on, which includes but is not limted to the crimnal
hi story, nedical diagnosis and treatnent pertaining to the termnally
i1l incarcerated individual no nore than five days fromthe date of the
determ nation. (b) The chairperson or his or her designee shall either
accept the comm ssioner's grant of nedical parole, in which case the
i ncarcerated individual nay be rel eased by the comm ssioner, or conduct
further review. This decision or review shall be made within five days
of the receipt of the relevant records, files, information and
docunentation fromthe conm ssioner. The chairperson's further review
may include, but not be [imted to, an appearance by the termnally ill
i ncarcerated individual before the chairperson or his or her designee.
(c) After this further review, the chairperson shall either accept the
commi ssioner's grant of nedical parole, in which case the incarcerated
i ndi vidual nay be rel eased by the comm ssioner, or the chairperson shal
schedul e an appearance for the terminally ill incarcerated individual
bef ore the board of parole.

In the event the termnally ill incarcerated individual is schedul ed



to make an appearance before the board of parole pursuant to this

subdi vision, the matter shall be heard by a panel that does not include
t he chairperson or any nenber of the board of parole who was involved in
the review of the conm ssioner's determ nation.



