Chapter 952
AN ACT in relation to estates, powers and trusts, constituting chapter
17-b of the consolidated | aws
Becane a | aw August 2, 1966, with the approval of the Governor. Passed
by a majority vote, three-fifths being present.
The People of the State of New York, represented in Senate and
Assenbly, do enact as foll ows:
ESTATES, PONERS AND TRUSTS LAW
Article 1. General provisions. (88 1-1.1--1-2.20)
2. Rul es governing dispositions subject to this |aw
(88 2-1.1--2-1.15)
3. Substantive |law of wills. (88 3-1.1--3-6.9)
4. Descent and distribution of an intestate estate.
(88 4-1.1--4-1.6)
5. Famly rights. (88 5-1.1--5-4.6)
6. Classification, creation, definition of, and rules
governing estates in property. (88 6-1.1--6-6.7)
7. Trusts. (88 7-1.1--7-8.1)
8. Charitable trusts. (8§ 8-1.1--8-1.9)
9. Perpetuities and accunul ations. (8§ 9-1.1--9-2.3)
10. Powers. (88 10-1.1--10-10.8)
11 Fiduciaries: Powers, duties and |imtations; actions by
or against in representative or individual capacities.
(88 11-1.1--11-4.7)
11-A. Uniformprincipal and incone act. (88 11-A-1.1--11-A-6.4)
12. Actions by creditors and other persons agai nst
di stributees and testanentary beneficiaries. (88
12-1.1--12-2.5)
13. Ot her provisions affecting estates. (88 13-1.1--13-4.12)
13-A. Administration of digital assets summary of article. (88§
13-A-1--13-A-5.2)
14. Repeal er; Derivation and Distribution Tables; Effective
Date. (88 14-1.1--14-3.1)

ARTI CLE 1
GENERAL PROVI SI ONS



PART 1. SHORT TI TLE; HOW Cl TED; REFERENCES; SEVERABI LI TY; APPLI CATI ON
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1-1.3 Rul es governing use of certain words.

1-1. 4 Severability.

1-1.5 Appl i cati on.

PART 2. DEFI NI TI ONS

Section 1-2.1 Codici | .

1-2.2 Cr eat or

1-2.3 Denonstrative disposition.

1-2. 4 Di sposi tion.
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1-2.11 Per capita.
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PART 1. SHORT TITLE; HOW Cl TED;
REFERENCES; SEVERABI LI TY; APPLI CATI ON

8§ 1-1.1 Short title; how cited

This chapter shall be known as the Estates, Powers and Trusts Law and



may be cited as EPTL. A section of this law may be cited by article,
part and section nunmber, to wit, EPTL 1-1.1, which refers to article 1,
part 1, section 1, w thout being preceded by the word article, part or
section or the synbol 8.

8§ 1-1.2 References

Unl ess otherwi se stated, all references in this chapter to article,
part or section nunber refer to the articles, parts or section numnbers
of this chapter, and all references in any section of this chapter to a
| ettered or nunbered paragraph or subparagraph refer to the paragraph or
subpar agraph so lettered or nunbered in such section.

8§ 1-1.3 Rules governing use of certain words

In this chapter, unless the context otherw se requires:

(a) Words in the singular nunber include the plural, and in the
plural include the singular.

(b) Words of the nmasculine gender include the fem nine and the
neuter, and when the sense so indicates words of the neuter gender may
refer to any gender.

(c) The word "witing"” includes typewitten or printed matter.

§ 1-1.4 Severability

I f any provision of this chapter or application thereof to any person
or circunstances is held invalid, such invalidity shall not affect other
provi sions or applications of this chapter which can be given effect
Wi thout regard to the invalid provision or application, and to this end
the provisions of this chapter are declared to be severable.

§ 1-1.5 Application



Unl ess otherwi se stated therein, the provisions of this chapter apply
to the estates, and to instrunments maki ng di spositions or appointnents
t hereof, of persons living on its effective date or born subsequent
thereto, without regard to the date of execution of any such instrunent;
except that the provisions of this chapter shall not inpair or defeat
any rights which have accrued under dispositions or appointnments in
effect prior to its effective date.

PART 2. DEFI NI TI ONS

In this chapter, unless the context otherwi se requires or a different
meani ng i s expressly provided, the words and phrases set forth in this
part shall be given their indicated neaning:
§ 1-2.1 Codici

A codicil is a supplenent to a will, either adding to, taking from or
altering its provisions or confirmng it in whole or in part by
republication, but not totally revoking such wll.

§ 1-2.2 Creator

A creator is a person who nakes a di sposition of property.

8§ 1-2.3 Denonstrative disposition

A denonstrative disposition is a testamentary disposition of property

to be taken out of specified or identified property.

§ 1-2.4 Disposition

A disposition is a transfer of property by a person during his
lifetime or by will.



§ 1-2.5 Distributee

A distributee is a person entitled to take or share in the property of
a decedent under the statutes governing descent and distribution.
§ 1-2.6 Estate

Dependi ng upon the context, "estate" nay mean:

(a) The interest which a person has in property.

(b) The aggregate of property which a person owns.
§ 1-2.7 Fiduciary

A fiduciary is a person who neets the description, in this part, of a
"personal representative" or who is designated by the creator or by the
court to act as an assignee for the benefit of creditors, or a
conmittee, conservator, curator, custodian, guardian, trustee or donee
of a power during mnority.
§ 1-2.8 Ceneral disposition

A general disposition is a testanentary disposition of property not
anounting to a denonstrative, residuary or specific disposition.
§ 1-2.9 Inconpetent

An i nconpetent is a person judicially declared to be incapable of

managi ng his affairs.

§ 1-2.9-a Infant or ninor



As used in this chapter, the term"infant” or "m nor" nmeans a person
who has not attained the age of eighteen years, provided, however, that
such definition shall not be applicable to any provision relating to the
New York Uniform Transfers to Mnors Act, nor to section 13-3.4.

§ 1-2.10 Issue
(a) Unless a contrary intention is indicated:
(1) |Issue are the descendants in any degree froma comopn ancestor.
(2) The terns "issue" and "descendants", in subparagraph (1), include
adopted children

§ 1-2.11 Per capita

A disposition or distribution of property is per capita when it is
made to persons, each of whomis to take in his own right an equa
portion of such property.

§ 1-2.12 Person

The term "person” includes a natural person, an association, board,
any corporation, whether nunicipal, stock or non-stock, court,
governnment al agency, authority or subdivision, partnership or other firm
and the state.

8§ 1-2.13 Personal representative

A personal representative is a person who has received letters to
adm nister the estate of a decedent. The term does not include an
assignee for the benefit of creditors, or a cormittee, conservator,
curator, custodian, guardian, trustee or donee of a power during
mnority.



§ 1-2.14 Per stirpes

A per stirpes disposition or distribution of property is nmade to
persons who take as issue of a deceased ancestor in the foll ow ng
manner :

The property so passing is divided into as nany equal shares as there
are (i) surviving issue in the generation nearest to the deceased
ancestor which contains one or nore surviving issue and (ii) deceased
i ssue in the sanme generation who |eft surviving issue, if any. Each
surviving nenber in such nearest generation is allocated one share. The
share of a deceased issue in such nearest generation who |left surviving
i ssue shall be distributed in the same manner to such issue.

§ 1-2.15 Property

Property is anything that nmay be the subject of ownership, and is rea
or personal property.

§ 1-2.16 Representation

By representation neans a disposition or distribution of property nade
in the follow ng manner to persons who take as issue of a deceased
ancestor:

The property so passing is divided into as nany equal shares as there
are (i) surviving issue in the generation nearest to the deceased
ancestor which contains one or nore surviving issue and (ii) deceased
i ssue in the sanme generation who |eft surviving issue, if any. Each
surviving nenber in such nearest generation is allocated one share. The
remai ni ng shares, if any, are conbined and then divided in the sane
manner anong the surviving i ssue of the deceased issue as if the
surviving issue who are allocated a share had predeceased t he decedent,
wi t hout i ssue.



§ 1-2.17 Specific disposition.

A specific disposition is a disposition of a specified or identified
itemof the testator's property.

8§ 1-2.18 Testanentary beneficiary

A testanentary beneficiary is a person in whose favor a disposition of
property is made by will.

§ 1-2.19 WI I

* (a) Awll is an oral declaration or witten instrunment, nade as
prescribed by 3-2.1 or 3-2.2 to take effect upon death, whereby a person
di sposes of property or directs how it shall not be disposed of,
di sposes of his body or any part thereof, exercises a power, appoints a
fiduciary or makes any other provision for the admnistration of his
estate, and which is revocable during his lifetine.

* NB Effective until Decenber 12, 2027

* (a) Awill is awitten instrunent, oral declaration or electronic
record, made as prescribed by 3-2.1, 3-2.2 or 3-6.6, respectively, to
take effect upon death, whereby a person di sposes of property or directs
how it shall not be disposed of, disposes of their body or any part
t hereof , exercises a power, appoints a fiduciary or nakes any ot her
provision for the adm nistration of their estate, and which is revocabl e
during their lifetine.

* NB Effective Decenber 12, 2027

(b) Unless the context otherwi se requires, the term"wll" includes a
"codicil".

§ 1-2.20 Lifetinme trust

The term"lifetime trust” shall nean an express trust and al



anendnents thereto created other than by will and shall not include; a
trust for the benefit of creditors, a resulting or constructive trust, a
busi ness trust where certificates of beneficial interest are issued to
the beneficiary, an investnent trust, voting trust, a security

i nstrument such as a deed of trust and a nortgage, a trust created by

t he judgnent or decree of a court, a liquidation or reorgani zation
trust, a trust for the sole purpose of paying dividends, interest,

i nt erest coupons, sal aries, wages, pensions or profits, instrunents
wherein persons are nere nom nees for others, or a trust created in
deposits in any banking institution or savings and | oan institution.

ARTI CLE 2
RULES GOVERNI NG DI SPCSI TI ONS SUBJECT TO THI S LAW
PART 1. SUBSTANTI VE RULES GOVERNI NG DI SPCSI TI ONS
Section 2-1.1 Heirs at |aw and next of kin defined.

2-1.2 |Issue to take per capita, per stirpes or hy
representation

2-1.3 Adopted children and posthunous children as nenbers of a
cl ass.

2-1.4 Words of inheritance unnecessary.

2-1.5 Advancenents and their adjustnent.

2-1.6 Disposition of property where a person dies wthin one
hundred twenty hours of another person or any other
event

2-1.7 Presunption of death from absence; effect of exposure to
specific peril.

2-1.8 Apportionnent of federal and state estate or other death
taxes; fiduciary to collect taxes from property taxed
and transferees thereof.

2-1.9 Distributions in kind by executors and trustees.

2-1.10 Provisions relating to infants and m nors.

2-1.11 Renunci ation of property interests.

2-1.12 Credit shelter fornula bequests

2-1.13 Certain fornula clauses to be construed to refer to the
federal estate and generation-skipping transfer tax
| aws applicable to estates of decedents dying after



Decenber thirty-first, two thousand nine and before
January first, two thousand el even

2-1.14 Right to recover state estate and gift taxes where
decedent retained interest

2-1.15 Consequences of partly ineffective dispositions of trust
principal to two or nore beneficiaries

PART 1. SUBSTANTI VE RULES GOVERN NG
DI SPGSI TI ONS

8§ 2-1.1 Heirs at | aw and next of kin defined

Whenever used in a statute or instrunment, unless a contrary intention
is expressed therein, the term"heirs", "heirs at law', "next of kin" or
any termof |ike inport nmeans the distributees, as defined in 1-2.5.

§ 2-1.2 Issue to take per capita, per stirpes or by representation

(a) Instrunments executed prior to Septenber first, nineteen hundred
ni nety-two. Wenever a disposition of property is made to "issue", such
issue, if in equal degree of consanguinity to their comobn ancestor,
take per capita, but if in unequal degree, per stirpes, unless a
contrary intention is expressed.

(b) I'nstrunents executed on or after Septenber first, nineteen hundred
ni nety-two. Whenever a disposition of property is made to "issue", such
i ssue take by representation as defined in 1-2.16, unless a contrary
intention is expressed.

8§ 2-1.3 Adopted children and posthunous children as menbers of a cl ass
(a) Unless the creator expresses a contrary intention, a disposition
of property to persons described in any instrunment as the issue,
children, descendants, heirs, heirs at law, next of kin, distributees
(or by any termof like inport) of the creator or of another, includes:
(1) Adopted children and their issue in their adoptive relationship.



The rights of adopted children and their issue to receive a disposition
under wills and lifetime instruments as a nenber of such cl ass of
persons based upon their birth relationship shall be governed by the
provi si ons of subdivision two of section one hundred seventeen of the
domestic relations | aw.

(2) Children conceived before, but born alive after such disposition
becones effective.

(3) Nonmarital children. For the purposes of this paragraph, a
nonmarital child is the child of a nother and is the child of a father
if the child is entitled to inherit fromsuch father under section 4-1.2
of this chapter. The provisions of this paragraph shall apply to the
wills of persons dying on and after Septenber first, nineteen hundred
ninety-one, to lifetinme instruments theretofore executed which on said
date are subject to the grantor's power to revoke or anend, and to al
lifetime instruments executed on or after such date.

8§ 2-1.4 Wrds of inheritance unnecessary

The word "heirs" or words of inheritance of |ike inport are not
necessary to create or dispose of a fee.

§ 2-1.5 Advancenents and their adjustnent

(a) An advancenent is an irrevocable gift intended by the donor as an
anticipatory distribution in conplete or partial satisfaction of the
interest of the donee in the donor's estate, either as distributee in
i ntestacy or as beneficiary under an existing will of the donor.

(b) No advancenent shall affect the distribution of the estate of the
donor unl ess proved by a witing contenporaneous therewith signed by the
donor evidencing his intention that the gift be treated as an
advancenent, or by the donee acknow edgi ng that such was the intention.

(c) Wien so proved, the advancenent is part of the estate of the donor
for the purpose of distribution. If such advancenent is equal to or
greater than the interest of the donee, whether in intestacy or under
the will, such donee or his successor in interest nmay not share in the
di stribution of the estate; but if |less than such intestate share or



testamentary interest, the donee or his successor in interest may take
his intestate share or testamentary interest reduced by the amount of
t he advancenent.

(d) Unless otherwi se provided in a witing contenporaneous with the
advancenent and signed by the donor:

(1) An advancenent, nade as provided in this section, may be adjusted
out of the property of the donor in such manner as nmay be equitable.

(2) The advancenent shall have the value at which it is appraised for
estate tax purposes, or, if not included in the gross taxable estate of
t he donor, the value at which it woul d have been appraised if included
t herei n.

(e) Nothing in this section shall increase or decrease the el ective
share of a surviving spouse under either 5-1.1 or 5-1.1-A except to the
extent authorized by paragraph (b) of those sections.

8§ 2-1.6 Disposition of property where a person dies w thin one hundred
twenty hours of another person or any other event

(a) Except as provided in paragraph (b) of this section:

(1) Where, under articles 4 and 5 of this chapter, the title to
property or the devol ution of property depends upon an individual's
survivorship of the death of another individual, an individual who is
not established by clear and convincing evidence to have survived the
ot her individual by one hundred twenty hours is deenmed to have
predeceased the other individual.

(2) For purposes of a provision of a governing instrunent that rel ates
to an individual surviving an event, including the death of another
i ndi vidual, an individual who is not established by clear and convi nci ng
evi dence to have survived the event by one hundred twenty hours is
deened to have predeceased the event.

(3) Where a disposition of property under a governing instrunent (i)
depends upon the tine of death of two or nore beneficiaries designated
to take alternatively by reason of surviving an event, including the
deat h of another individual, and (ii) it is not established by clear and
convi nci ng evidence that such beneficiaries have survived the event by
one hundred twenty hours, the property thus di sposed of shall be divided
into as many equal portions as there are alternative beneficiaries and



such portions shall be distributed respectively to those who woul d have
taken the whol e property in the event that the designated beneficiary
t hrough whom t hey take had survived.

(4) Where it is not established by clear and convincing evi dence that
one of two co-owners with right of survivorship survived the other
co-owner by one hundred twenty hours, one-half of the property passes as
i f one had survived by one hundred twenty hours and one-half as if the
ot her had survived by one hundred twenty hours. Were there are nore
than two co-owners and it is not established by clear and convincing
evi dence that at |east one of them survived the others by one hundred
twenty hours, the property passes in the proportion that one bears to
t he whol e nunber of co-owners.

(b) The survival requirenments of paragraph (a) of this section shal
not apply if:

(1) The governing instrument contains | anguage dealing explicitly with
si mul t aneous deaths or deaths in a comon di saster and that |anguage is
oper abl e under the facts of the case.

(2) The governing instrument expressly indicates that an individual is
not required to survive an event, including the death of another
i ndi vidual, by any specified period or expressly requires the individual
to survive the event for a specified period. However, survival of the
event or the specified period nust be established by clear and
convi nci ng evi dence.

(3) The inposition of a one hundred twenty-hour requirenent of
survival woul d cause a nonvested property interest or a power of
appointnment to be invalid under section 9-1.1 of this chapter. However,
survival must be established by clear and convi nci ng evi dence.

(4) The application of a one hundred twenty-hour requirenent of
survival to nultiple governing instrunments would result in an unintended
failure or duplication of a disposition. However, survival nust be
establ i shed by clear and convi nci ng evi dence.

(5) Its application would result in a taking of the intestate estate
by the state.

(6) The surviving spouse exercised the right of election under section
5-1.1-A of this chapter, but died | ess than one hundred twenty hours
after the death of the deceased spouse.

(c) For purposes of this section, "governing instrunent” means a deed,



will, trust, insurance or annuity policy, bank account in trust form
security registration in beneficiary form (TOD), pension,

profit-sharing, retirenent, or simlar benefit plan, instrunent creating
or exercising a power of appointnent or a power of attorney, or a

di spositive, appointive, or nom native instrunent of any simlar type.

8§ 2-1.7 Presunption of death from absence; effect of exposure to
specific peril

(a) A person who is absent for a continuous period of three years,
during which, after diligent search, he or she has not been seen or
heard of or from and whose absence is not satisfactorily explai ned
shal | be presuned, in any action or proceeding involving any property of
such person, contractual or property rights contingent upon his or her
death or the adm nistration of his or her estate, to have died three
years after the date such unexpl ai ned absence conmenced, or on such
earlier date as clear and convincing evidence establishes is the nost
probabl e date of death.

(b) The fact that such person was exposed to a specific peril of death
may be a sufficient basis for determining at any tine after such
exposure that he or she died |l ess than three years after the date his or
her absence conmenced.

(c) The three-year period provided herein shall not apply in any case
in which a different period has been prescribed by statute.

§ 2-1.8 Apportionnment of federal and state estate or other death taxes;
fiduciary to collect taxes fromproperty taxed and transferees
t her eof
(a) Whenever it appears in any appropriate action or proceeding that a
fiduciary has paid or may be required to pay an estate or other death
tax, under the law of this state or of any other jurisdiction, with
respect to any property required to be included in the gross tax estate
of a decedent under the provisions of any such | aw (hereinafter called
"the tax"), the anmount of the tax, except in a case where a testator
otherwise directs in his will, and except where by any instrunent other
than a will (hereinafter called a "non-testanmentary instrument")



direction is given for apportionnent within the fund of taxes assessed
upon the specific fund dealt with in such non-testanentary instrunent,
shal | be equitably apportioned anong the persons interested in the gross
tax estate, whether residents or non-residents of this state, to whom
such property is disposed of or to whom any benefit therein accrues
(hereinafter called "the persons benefited") in accordance with the

rul es of apportionnent herein set forth, and the persons benefited shal
contribute the anpunts apportioned agai nst them

(b) Unless otherwi se provided, when a disposition is nmade by which any
person is given an interest in incone or an estate for years or for life
or other tenporary interest in any property or fund, the tax
apportionabl e agai nst such tenporary interest and the renainder limted
t hereon i s chargeabl e agai nst and payabl e out of the principal of such
property or fund w thout apportionnment between such tenporary interest
and remai nder. The provisions of this paragraph apply although the
hol der of the tenporary interest has rights in the principal, but do not
apply to a common | aw annuity.

(c) Unless otherwise provided in the will or non-testanentary
i nstrunment, and subject to paragraph (d-1) of this section:

(1) The tax shall be apportioned anong the persons benefited in the
proportion that the value of the property or interest received by each
such person benefited bears to the total value of the property and
i nterest received by all persons benefited, the values as finally
determ ned in the respective tax proceedi ngs being the values to be used
as the basis for apportionnment of the respective taxes.

(2) Any exenption or deduction all owed under the | aw i nposing the tax
by reason of the relationship of any person to the decedent, the fact
that the property consists of |ife insurance proceeds or the charitable
pur poses of the gift shall inure to the benefit of the person bearing
such rel ationship or receiving such insurance proceeds or charitable
gift, as the case may be.

(3) Any deduction for property previously taxed and any credit for
gift taxes paid by the decedent shall inure to the benefit of al
persons benefited and the tax to be apportioned shall be the tax after
al | onance of such deduction or credit.

(4) Any interest resulting fromthe |ate paynent of the tax shall be
apportioned in the sane manner as the tax and shall be charged wholly to



princi pal .

(5) Any discount allowed for prepaynent of the tax shall be credited
wholly to the principal of the funds contributing the noneys used for
prepaynment in proportion to the contribution made.

(d) Subject to subparagraphs (1), (2) and (3) of this paragraph, any
direction as to apportionnent or non-apportionnment of the tax, whether

contained in a will or a non-testanentary instrunment, relates only to
the property passing thereunder, unless such will or instrunent provides
ot herw se.

(1) Any such direction in a will which is later in date than a prior
non-testanentary instrunment and which contains a contrary direction
shall govern provided that the later will specifically refers to the
direction in such prior instrunent.

(2) Any such direction in a non-testanmentary instrunent which is |ater

in date than a prior will or non-testanmentary instrunment and which
contains a contrary direction shall govern provided that the |ater

i nstrument specifically refers to the direction in such prior will or
i nstrunent .

(3) Any such direction provided in a non-testanmentary instrunent only
relates to the paynent of the tax fromthe property passing thereunder
and such direction shall not serve to exonerate such non-testanmentary
property fromthe paynment of its proportionate share of the tax, even if
otherwi se directed in that non-testanentary instrunent.

(d-1)(1)(A) If any part of the gross tax estate consists of property
the value of which is includible in the gross tax estate by reason of
82044 of the Internal Revenue Code of 1986 as fromtine to time anended,
the decedent's estate shall be entitled to recover fromthe person
receiving the property the amount by which the total tax under article
twenty-six of the tax |aw which has been paid exceeds the total tax
under such article which woul d have been payable if the value of such
property had not been included in the gross tax estate.

(B) dause (A) of this subparagraph shall not apply if the decedent
specifically directs otherwise by wll.

(2) For the purposes of this paragraph, if there is nore than one
person receiving the property, the right of recovery shall be agai nst
each such person

(3) In the case of penalties and interest attributable to additional



t axes described in subparagraph (1) of this paragraph, rules simlar to
subpar agraphs (1) and (2) of this paragraph shall apply.

(e) I'n all cases in which any property required to be included in the
gross tax estate does not cone into the possession of the fiduciary, he
is authorized to, and shall recover fromthe persons benefited or from
any person in possession of such property the ratable anmounts of the tax
and any interest payable by the persons benefited. The surrogate nay
direct the paynent thereof to the fiduciary and may charge such paynents
agai nst the interests of the persons benefited in any assets in the
possession of the fiduciary or any other person. |If the fiduciary cannot
recover the anount of the tax and interest apportioned agai nst a person
benefited, such anmobunt may be charged in such nmanner as the surrogate
det er m nes.

(f) No fiduciary is required to pay over or distribute to any person
ot her than the fiduciary charged with the duty to collect and pay the
tax any fund or property with respect to which the tax is or nay be
i nposed until the amount of the tax apportioned or which nay be
apportioned agai nst such fund or property and any interest due fromthe
persons entitled thereto is paid or, where the tax has not been
determ ned or apportionnent made, unless and until adequate security for
such paynent is furnished to the fiduciary nmaki ng such paynent or
di stribution.

(g) The surrogate shall make such prelimnary, internediate or final
decrees or orders in the proceeding, as he shall deem advi sabl e,
tentatively or finally apportioning the tax and any interest, directing
the fiduciary to collect the apportioned anounts fromthe property or
interests in his possession of any persons agai nst whom such
apportionment has been nade and directing all other persons agai nst whom
the tax and any interest are apportioned or fromwhom any part of the
tax and any interest nay be recovered to nake paynent of such
apportioned amounts to such fiduciary; and if it is ascertained in such
proceedi ng that the property in the possession of the fiduciary,
ot herwi se payable to a person liable for any part of the tax and
interest, is insufficient to discharge the liability of such person, the
surrogate may direct that the bal ance of the apportioned anount due
shall be paid to the fiduciary by such other person. If, in the course
of the proceeding, it is ascertained that nore than the ratabl e anount



of the tax and interest due from any person has been paid by himor in
his behalf the surrogate may direct an appropriate rei mbursenent of the
over payment .

(h) If the surrogate apportions any part of the tax agai nst any person
interested in non-testanentary property or apportions the tax anong the
respective interests created by any non-testanentary instrunent, he nay,
in his discretion, assess agai nst such property or interests, an
equi tabl e share of the expense in connection with the determ nation of
the tax and the apportionnment thereof. \Wenever an attorney renders
services to the estate or to its personal representative resulting in
the exclusion fromthe gross taxable estate of any non-testamentary
property or interests created by any non-testanentary instrunent, the
surrogate may, in his discretion, assess agai nst such property or
i nterests an equitable share of the conpensation for such | egal services
rendered to the estate or to its personal representative in proportion
to the benefit received by such property or interests from such
services, unless the decedent's will or the non-testanmentary instrunent
contains a direction that no portion of the tax shall be apportioned
agai nst such non-testamentary property or against interests created by
any non-testanmentary instrunent. The surrogate nay retain jurisdiction
of any proceeding until the purposes of this section have been
acconpl i shed.

§ 2-1.9 Distributions in kind by executors and trustees

(a) (1) As used in this section, the terns "pecuniary disposition"”
and "transfer in trust of a pecuniary anmount” mean, respectively, a
di sposition by will or a transfer under a trust agreenment of a specific
anount of noney, which anmount is either expressly stated in the
i nstrument or determ nable by nmeans of a fornula which is stated in the
i nstrunent.

(2) Wether a testanentary disposition or transfer in trust is
pecuni ary or fractional in character depends upon the intention of the
creator.

(b) Unless the instrunment expressly provides otherw se:

(1) Wwere a will or a trust agreenent authorizes the executor or
trustee (hereinafter called the "fiduciary") to satisfy wholly or partly



in kind a pecuniary disposition or transfer in trust of a pecuniary
anount, the assets selected by the fiduciary for that purpose shall be
val ued at their respective values on the dates of their distribution.

(2) Were a will or a trust agreenent authorizes the fiduciary to
satisfy wholly or partly in kind a pecuniary disposition or transfer in
trust of a pecuniary amount and the instrunment requires the fiduciary to
val ue the assets selected by the fiduciary for such distribution as of a
date other than the dates of their distribution, the assets sel ected by
the fiduciary for that purpose, together with any cash distri buted,
shal | have an aggregate value on the dates of their distribution
anounting to no less than, and to the extent practicable no nore than,

t he amount of such testanentary disposition or transfer in trust as
stated in, or determ ned by the fornmula stated in, the instrunent.

(c) This section applies to wills of decedents dying before, on or
after its effective date and to trust agreenents executed before, on or
after such date, provided, however, that it shall not be applied so as
to require repaynment to the fiduciary of any distributions actually nade
prior to such date.

8§ 2-1.10 Provisions relating to infants and m nors

(a) Unless the creator expressly provides to the contrary, in any
i nstrument executed prior to Septenber first, nineteen hundred
seventy-four, the words "minor", "mnority", "infant", "infancy",
"majority", "adult" and words of like inport shall mean or refer to a
person or a class of persons under the age of twenty-one years or who
shal | have reached such age, according to the context, and, unless
ot herwi se expressly provided in any instrunment executed on or after
Sept enber first, nineteen hundred seventy-four shall nean or refer to a
person or a class of persons under the age of eighteen years or who
shal | have reached such age, according to the context, except that any
designation of a testanmentary guardian of a "mnor" or an "infant" shal
refer to a guardi anship of a person who has not reached the age of
ei ghteen years, regardl ess of the date of the instrunment containing the
desi gnati on

(b) This act shall not apply to distributions nade subsequent to
Sept enber first, nineteen hundred seventy-four and prior to the



effective date of this act.

§ 2-1.11 Renunciation of property interests

(a) A renunciation made in conpliance with the provisions of this
section shall not necessarily constitute a qualified disclainer within
t he neani ng of section 2518 of the Internal Revenue Code of 1986, as
anended, or for the purposes of the taxes inposed by article twenty-six
of the tax |aw.

(b) For purposes of this section:

(1) The term "disposition” shall include a disposition created under a
will or trust agreenment including, without limtation, the granting of a
power of appointnent, a disposition created by the exercise or
nonexer ci se of a power of appointnent, a distributive share under 4-1.1,
a transfer created by a trust account as defined in 7-5.1, a transfer
created by a life insurance or annuity contract, a transfer resulting
fromthe creation of a joint tenancy or tenancy by the entirety,
succession to an interest occurring by operation of |aw on the death of
a joint tenant or tenant by the entirety, a transfer under an enpl oyee
benefit plan (including, without |limtation, any pension, retirenent,
deat h benefit, stock bonus or profit-sharing plan, systemor trust), a
transfer of a security to a beneficiary pursuant to part 4 of article 13
of this chapter, any other disposition or transfer created by any
testamentary or nontestanentary instrument, or by operation of |aw, and
any of the foregoing created or increased by reason of a renunciation
made by anot her person.

(2) The effective date of the disposition for purposes of this section
shal | be:

A If the disposition is created by will, the exercise or nonexercise
of a testanentary power of appointnent, a distribution pursuant to
4-1.1, the deposit of noney in a trust account as defined in 7-5.1, the
registration of a security in beneficiary form pursuant to part 4 of
article 13 of this chapter, a life insurance or annuity contract, the
death of a joint tenant or tenant by the entirety, or an enpl oyee
benefit plan, the date of death of the deceased testator, holder of the
power of appointnent, intestate, creator of the trust account,



regi stered owner of the security, insured, annuitant, other joint tenant
or tenant by the entirety, or enployee, as the case may be;

B. If the disposition is created by trust agreenent, the exercise of a
presently exercisabl e power of appointnent, the creation of a joint
t enancy or tenancy by the entirety, or the renunciation of a disposition
created by another, the date as of which the transfer in trust is
irrevocable and is a conpleted gift for federal gift tax purposes
(regardl ess of whether a gift tax is inposed on the conpleted gift), the
date of the exercise of the power of appointnment, the creation of a
joint tenancy or tenancy by the entirety, or renunciation, as the case
may be; and

C. If the disposition is created by any other testanentary or
nont est amentary instrunent, or by operation of |law, the date of the
event by which the beneficiary is finally ascertained.

Not wi t hst andi ng the foregoing, the effective date of a disposition which
is of a future estate shall be the date on which it becones an estate in
possessi on.

(c) (1) Any beneficiary of a disposition may renounce all or part of
such beneficiary's interest; provided, however, that a surviving joint
tenant or tenant by the entirety may renounce the interest to which such
t enant succeeds, by operation of |aw upon the death of another joint
tenant or tenant by the entirety, to the extent such interest could be
the subject of a qualified disclainmer under section 2518 of the United
States Internal Revenue Code of 1986, as anended.

(2) Such renunciation shall be in witing, signed and acknow edged by
t he person renouncing, and shall be filed in the office of the clerk of
the court having jurisdiction over the will or trust agreenent governing
the property of which the disposition would otherwi se be made or the
court which issued letters of admnistration, or if there is no probate
or admnistration, then in a surrogate's court provided by |law as the
pl ace of probate or admi nistration of the decedent's estate, within nine
nonths after the effective date of the disposition. Such renunciation
shal | be acconpanied by an affidavit of the renouncing party that such
party has not received and is not to receive any consideration in noney
or noney's worth for such renunciation froma person or persons whose



interest is to be accel erated, unless paynment of such consideration has
been aut hori zed by the court. Notice of such renunciation, which shal

i nclude a copy of the renunciation, shall be served personally or in
such manner as the court nmay direct upon the fiduciary directed by the
will or trust agreenent to nmake the disposition or upon the

adm ni strator or such other person who was directed to nmake the

di sposition or upon any ot her person having custody or possession of or
legal title to the property, an interest in which is being renounced,
and by mail or in such nmanner as the court nay direct upon all persons
whose interest nay be created or increased by reason of such

renunci ation. The tine to file and serve such renunci ati on nay be
extended, in the discretion of the court, on a petition show ng
reasonabl e cause and on notice to such persons and in such manner as the
court may direct. The tinme limted in this section for filing and
serving such renunciation is exclusive, and shall not be suspended or
ot herwi se affected by any other provision of |aw, such renunciation
shall be effective as of the date of such filing, notw thstanding that
notice thereof may thereafter be required by the court.

(d) A renunciation may be made by:

(1) The guardi an of the property of an infant, when so authorized by
the court having jurisdiction of the estate of the infant.

(2) The commttee of an inconpetent when so authorized by the court
t hat appointed the conmttee.

(3) The conservator of a conservatee, when so authorized by the court
t hat appointed the conservator.

(4) A guardian appointed under article eighty-one of the nental
hygi ene | aw, when so authorized by the court that appointed the
guar di an

(5) The personal representative of a decedent, provided, however, that
t he personal representative nay seek authorization fromthe court having
jurisdiction of the estate of the decedent.

(6) An attorney-in-fact, when so authorized under a duly executed
power of attorney, provided, however, that any renunciation by an
attorney-in-fact of a person under disability shall not be effective
unless it is further authorized by the court with which the renunciation
nmust be filed under subparagraph two of paragraph (c) of this section,
and provided, further, that a renunciation by an attorney-in-fact of a



person not under disability may be nade wi thout court authorization,

unl ess the property which woul d have passed under said renunciation is,
by reason of said renunciation, disposed of in favor of such
attorney-in-fact or the spouse or issue of such attorney-in-fact, in

whi ch case such renunci ation shall not be effective unless either (A
the instrunent appointing such attorney-in-fact expressly authorizes a
renunci ation in favor of such attorney-in-fact or the spouse or issue of
such attorney-in-fact, or (B) such renunciation has been authorized by
the court with which the renunciation nmust be filed under subparagraph
two of paragraph (c) of this section.

(e) Unless the creator of the disposition has otherw se provided, the
filing of a renunciation, as provided in this section, has the sane
effect with respect to the renounced interest as though the renouncing
person had predeceased the creator or the decedent or, if the renounced
interest is a future estate, as though the renouncing person had died at
the tinme of filing or just prior to its becomng an estate in
possessi on, whichever is earlier in tine, and shall have the effect of
accel erating the possession and enjoynent of subsequent interests, but
shal | have no effect upon the vesting of a future estate which by the
terms of the dispositionis |imted upon a preceding estate other than
the renounced interest. If, pursuant to the precedi ng sentence, there
woul d occur a per stirpes disposition of the renounced interest or a
di sposition or distribution of the renounced interest by representation,
then solely for purposes of applying 1-2.14 or 1-2.16, as the case nay
be, the renouncing person shall be treated as having died on the sane
date as, but inmediately after, the creator or decedent or, if the
renounced interest is a future estate, as having died on the sane date
as, but immediately after, its becom ng an estate in possession or, if
the tine of filing is earlier in tinme, on the sane date as, but
i medi ately after, such filing. Such renunciation is retroactive to the
creation of the disposition. A person who has a present and a future
interest in property and renounces the present interest in whole or in
part shall be deemed to have renounced the future interest to the sanme
extent.

(f) A beneficiary nay accept one disposition and renounce anot her, nay
renounce a disposition in whole or in part, or with reference to
speci fic anobunts, parts, fractional shares or assets thereof.



Not wi t hst andi ng the provisions of paragraph (e) of this section, a
renunci ati on by a surviving spouse of a decedent of a disposition
created by said decedent shall not be deened to be a renunciation by
such spouse of all or any part of any other disposition to or in favor
of such spouse, regardl ess of whether the property which would have
passed under said renounced disposition is by reason of said
renunci ati on di sposed of to or in favor of such spouse. Unless a
renounci ng person has provided otherwise in his renunciation, the effect
of a renunciation of a fractional part of a disposition is to renounce
such fraction of all property to which the renouncing person is entitled
under the disposition.

(g) A renunciation may not be made under this section with respect to
any property which a renouncing person has accepted, except that an
accept ance does not preclude a person fromrenouncing all or part of any
property to which such person becones entitled when anot her person
renounces after such acceptance. For purposes of this paragraph, a
person accepts an interest in property if such person voluntarily
transfers or encunbers, or contracts to transfer or encunber all or part
of such interest, or accepts delivery or paynment of, or exercises
control as beneficial owner over all or part thereof, or executes a
written waiver of the right to renounce, or otherw se indicates
acceptance of all or part of such interest. A witten waiver of the
right to renounce shall be binding on the person waiving and all parties
clai m ng by, through or under such person.

(h) A renunciation filed under this section is irrevocable.

(i) This section shall not abridge the right of any beneficiary or any
ot her person to assign, convey, release or renounce any property or
interest therein arising under any other section of this chapter or
ot her statute or under conmon | aw.

(j) Except as specifically provided in the trust instrument, the will,
any other instrunent creating the disposition, or in this section, this
section shall apply to each disposition the effective date of which (as
defined in this section) is on or after the effective date of this
section, except that with respect to the renunciation of a future
interest this section shall apply as well to dispositions created or
i ncreased prior to the effective date of this section.



§ 2-1.12 Credit shelter fornula bequests

If: (a) the decedent dies after January thirty-first, two thousand;
and

(b) by reason of the death of the decedent property passes or is
acquired fromthe decedent under a will executed or a trust created
prior to February first, two thousand which contains a formula
providing, in sumor substance, for a bequest of the naxi num anount of
property that can be sheltered fromfederal estate tax by reason of
avail abl e credits agai nst such tax; and

(c) such formula was not amended at any tine after January
thirty-first, two thousand and before the death of the decedent,
t hen, unless the instrunment containing such formula specifically
provi des that there are non-tax reasons for taking the federal credit
for state death taxes into account, such formula shall be deened not to
include a reference to the federal credit for state death taxes.

8§ 2-1.13 Certain formula clauses to be construed to refer to the federal
estate and generation-skipping transfer tax |aws applicable
to estates of decedents dying after Decenber thirty-first,
two thousand ni ne and before January first, two thousand

el even
(a)(1) If by reason of the death of a decedent property passes or is
acqui red under a beneficiary designation, a will or trust of a decedent

who dies after Decenber thirty-first, two thousand ni ne and before
January first, two thousand el even, that contains a bequest or other

di sposition based upon the anobunt of property that can be sheltered from
federal estate tax by referring to the "unified credit", "estate tax
exenption”, "applicable exclusion amount”, "applicable exenption
anount", "applicable credit amount”, "marital deduction”, "maximm
marital deduction”, "unlimted marital deduction", "charitable
deduction”, "maxi mum charitabl e deduction” or simlar words or phrases
relating to the federal estate tax, or that neasures a share of an
estate or trust based on the anpbunt that can pass free of federal estate
taxes, or that is otherwi se based on a simlar provision of federal



estate tax then such beneficiary designation, will or trust shall be
deened to refer to the federal estate tax |aw as applied with respect to
decedents dying in two thousand ten, regardl ess of whether an el ection
is made not to have the federal estate tax apply to a particul ar estate.

(2) If by reason of the death of a decedent property passes or is
acqui red under a beneficiary designation, a will or trust of a decedent
who dies after Decenber thirty-first, two thousand ni ne and before
January first, two thousand el even, that contains a bequest or other
di spositi on based upon the anpbunt of property that can be sheltered from
federal generation-skipping transfer tax by referring to the
"gener ati on-ski ppi ng transfer tax exenption", "GST exenption",
"generati on-ski pping transfer tax", "GST tax" or simlar words or
phrases that neasures a share of an estate or trust based on the anount
that can pass free of federal generation-skipping transfer taxes, or
that is otherw se based on a simlar provision of federal
generation-skipping transfer tax |law, then such beneficiary designation,
will or trust shall be deened to refer to the federa
generation-skipping transfer tax lawin effect in two thousand ten,
regardl ess of whether an election is nade not to have the federal estate
tax apply to a particular estate.

(3) This paragraph shall not apply to a beneficiary designation, wll
or trust that manifests an intent that a contrary rule shall apply.

(b) The executor, trustee or other interested person under a

beneficiary designation, will or trust referred to in paragraph (a) of
this section may bring a proceeding to determ ne whet her the beneficiary
designation, will or trust manifests a contrary intention within the

nmeani ng of subparagraph three of paragraph (a) of this section. In any
such proceedi ng, extrinsic evidence nay be adnmtted to establish the
decedent's intent.

(c) Any proceedi ng described in paragraph (b) of this section nust be
commenced by the date which is (1) twenty-four nonths followi ng the date
of death of the decedent, testator or grantor or (2) six nonths
foll owi ng the day on which the chapter of the laws of two thousand
el even whi ch anended this paragraph becanme a | aw, whi chever date is
| ater, and not at any tine thereafter. Notw thstanding the foregoing,
the tine to commence such a proceedi ng may be extended, in the
di scretion of the court, on a petition show ng reasonabl e cause and on



notice to such persons and in such nmanner as the court nay direct.

8§ 2-1.14 Right to recover state estate and gift taxes where decedent
retained interest

(a)(1) If any part of the gross tax estate on which tax has been paid
consists of the value of property included in the gross estate by reason
of section two thousand thirty-six of the internal revenue code
(relating to transfers with retained life estate), the decedent's estate
shall be entitled to recover fromthe person receiving the property the
anount which bears the sane ratio to the total tax under this chapter
whi ch has been paid as

(A) the value of such property bears to

(B) the taxabl e estate.

(2) Paragraph one shall not apply if the decedent otherwi se directs in
a provision of his will (or a revocable trust) specifically referring to
this section.

(b) For purposes of this section, if there is nore than one person
receiving the property, the right of recovery shall be against each such
per son.

(c) I'n the case of penalties and interest attributable to the
addi ti onal taxes described in subsection (a) of this section, rules
simlar to the rules of subsections (a) and (b) of this section shal
apply.

(d) No person shall be entitled to recover any anount by reason of
this section froma trust to which section six hundred sixty-four of the
i nternal revenue code applies (determ ned without regard to this
section).

8§ 2-1.15 Consequences of partly ineffective dispositions of trust
principal to two or nore beneficiaries

Whenever the remainder of a lifetine or testanentary trust passes,
whet her outright or in further trust, to two or nore designated
beneficiaries, and such renmainder is ineffective in part and no
effective alternative disposition has been nade in the governing



i nstrument, such ineffective part shall pass to the other designated
beneficiary or, if there are two or nore other designated beneficiaries,
to such beneficiaries in the proportions that their respective interests
in such principal bear to the aggregate of the interests of such

desi gnat ed beneficiaries in such principal.
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PART 1. WHO MAY MAKE AND RECEI VE TESTAMENTARY DI SPOSI TI ONS
OF PROPERTY; WHAT PROPERTY MAY BE DI SPOSED OF BY W LL
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appoi nt ment over property.

3-1.2 What property may be di sposed of by wll.
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PART 1. VWHO MAY MAKE AND RECEI VE TESTAMENTARY DI SPCSI TI ONS
OF PROPERTY; WHAT PROPERTY MAY BE DI SPOSED OF BY WLL



§ 3-1.1 Who may nake wills of, and exercise testanmentary powers of
appoi nt mrent over property

Every person ei ghteen years of age or over, of sound m nd and nenory,
may by will dispose of real and personal property and exercise a power
to appoi nt such property.

8§ 3-1.2 What property may be disposed of by wl|

Every estate in property may be devi sed or bequeat hed.

8§ 3-1.3 Wio may receive testanentary dispositions of property;
testamentary di spositions to unincorporated associations

(a) A testanmentary disposition of property may be nmade to any person
havi ng capacity to acquire and hol d such property.

(b) Wien a will disposes of property to an associ ation which | acks
capacity to receive such property by will because it is unincorporated
and the association may becone incorporated under the law of this state
or of the jurisdictionin which it has its principal office, such
di sposition is valid despite the lack of capacity of the beneficiary if
within three years after probate of the will such beneficiary becones
i ncorporated with capacity to take such disposition, subject to the
fol | ow ng:

(1) This section does not limt the power of the court to give effect
to the intention of the testator and to preserve dispositions for the
use and benefit of unincorporated associations.

(2) I'n the case of a testanmentary disposition of property to an
uni ncor porated associ ation in such manner that the estate may |lawfully
vest in such association, as provided in paragraph (b), at a future
time, the estate shall be treated as i Mmedi ately vested either in the
trustee in whom any estate precedi ng such disposition is vested or, if
there is no such precedent trust, in the personal representative of the
decedent's estate as trustee, subject to any internediate estate created



by the will. The trust herein created is subject to the direction and
control of the surrogate's court as if it had been created by express
provision in the will. If the association is incorporated and enpowered
to receive the disposition, the trustee shall transfer the property

di sposed of to the corporation so fornmed, but if the association is not

i ncorporated, the trustee shall transfer the property to such persons as
are entitled thereto.

(3) If atestanentary disposition to an association is made in such
manner as to take effect upon the incorporation of such association, as
provi ded in paragraph (b), and no disposition is made of the rents,
profits or other income accruing prior to such incorporation, the wll
shal|l be construed as directing the trustee described in subparagraph
(2) to receive the rents, profits or other incone and to hold themfor
the benefit of the corporation when forned or, if such corporation is
not formed within the tine prescribed by paragraph (b), for the benefit
of the persons entitled to the property upon the failure of such
di sposition.

(4) Notwithstanding any other law of this state governing (A) the
pur poses for which trusts nmay be created, (B) the rul e against
perpetuities or (C) the accumul ation of incone, a trust as provided in
subpar agraph (2) is valid.

(5) During the continuance of any trust authorized by subparagraph
(2), the unincorporated association to which the disposition is nade nay
enforce such trust, and any such association has capacity as such,
despite the fact that it is not incorporated, to exercise such right and
to take such proceedi ngs as nay be appropriate for the exercise or
wai ver of such right or, in the manner permtted by | aw for renunciation
by a testanmentary beneficiary, to renounce the disposition. In the event
of any such renunciation, the trust provided for in subparagraph (2)
shall term nate and the property, including accurnulations, shall vest in
t he persons otherwise entitled thereto as if no such disposition had
been nmade.

(6) This section does not limt the effectiveness of 8-1.1 with
respect to a disposition to which that section applies.

PART 2. EXECUTI ON OF WLLS



8§ 3-2.1 Execution and attestation of wills; formal requirenents

(a) * Except for nuncupative and hol ographic wills authorized by
3-2.2, every will must be in witing, and executed and attested in the
fol | owi ng nanner:

* NB Effective until Decenmber 12, 2027

* Except for nuncupative and hol ographic wills authorized by 3-2.2 and
el ectronic wills authorized by part six of this article, every will nust
be in witing, and executed and attested in the follow ng manner:

* NB Effective Decenber 12, 2027

(1) It shall be signed at the end thereof by the testator or, in the
nane of the testator, by another person in his presence and by his
direction, subject to the foll ow ng:

(A) The presence of any matter followi ng the testator's signature,
appearing on the will at the time of its execution, shall not invalidate
such matter preceding the signature as appeared on the will at the tine
of its execution, except that such matter preceding the signature shal
not be given effect, in the discretion of the surrogate, if it is so
i nconpl ete as not to be readily conprehensible without the aid of natter
which follows the signature, or if to give effect to such matter
precedi ng the signature woul d subvert the testator's general plan for
t he disposition and adm nistration of his estate.

(B) No effect shall be given to any natter, other than the attestation
cl ause, which follows the signature of the testator, or to any natter
precedi ng such signature which was added subsequently to the execution
of the will.

(C© Any person who signs the testator's nane to the will, as provided
i n subparagraph (1), shall sign his own nane and affix his residence
address to the will but shall not be counted as one of the necessary
attesting witnesses to the will. Awll lacking the signature of the
person signing the testator's nanme shall not be given effect; pro-

vi ded, however, the failure of the person signing the testator's nanme to
affix his address shall not affect the validity of the will.

(2) The signature of the testator shall be affixed to the will in the
presence of each of the attesting w tnesses, or shall be acknow edged by
the testator to each of themto have been affixed by himor by his



direction. The testator may either sign in the presence of, or
acknow edge his signature to each attesting w tness separately.

(3) The testator shall, at sone tine during the cerenony or cerenonies
of execution and attestation, declare to each of the attesting w tnesses
that the instrunent to which his signature has been affixed is his wll.

(4) There shall be at least two attesting w tnesses, who shall, within
one thirty day period, both attest the testator's signature, as affixed
or acknow edged in their presence, and at the request of the testator,
sign their nanmes and affix their residence addresses at the end of the
will. There shall be a rebuttable presunption that the thirty day
requi renent of the preceding sentence has been fulfilled. The failure of
a witness to affix his address shall not affect the validity of the
will.

(b) The procedure for the execution and attestation of wills need not
be followed in the precise order set forth in paragraph (a) so |long as
all the requisite fornalities are observed during a period of tinme in
whi ch, satisfactorily to the surrogate, the cerenony or cerenonies of
execution and attestati on conti nue.

8§ 3-2.2 Nuncupative and hol ographic wills

(a) For the purposes of this section, and as used el sewhere in this
chapter:

(1) Awll is nuncupative when it is unwitten, and the maki ng thereof
by the testator and its provisions are clearly established by at |east
two w tnesses.

(2) Awll is holographic when it is witten entirely in the
handwriting of the testator, and is not executed and attested in
accordance with the fornmalities prescribed by 3-2.1.

(b) A nuncupative or holographic will is valid only if nade by:

(1) A nmenber of the armed forces of the United States while in actual
mlitary or naval service during a war, declared or undecl ared, or other
armed conflict in which nmenbers of the arned forces are engaged.

(2) A person who serves with or acconpanies an arned force engaged in
actual mlitary or naval service during such war or other arned
conflict.

(3) A mariner while at sea.



(c) Awll authorized by this section becones invalid:

(1) I'f nade by a nmenber of the arnmed forces, upon the expiration of
one year following his discharge fromthe arnmed forces.

(2) I'f nade by a person who serves with or acconpanies an arned force
engaged in actual mlitary or naval service, upon the expiration of one
year fromthe time he has ceased serving with or acconpanyi ng such arned
force.

(3) If nade by a mariner while at sea, upon the expiration of three
years fromthe tinme such will was nade.

(d) If any person described in paragraph (c) |acks testanentary
capacity at the expiration of the tine limted therein for the validity
of his will, such will shall continue to be valid until the expiration
of one year fromthe tine such person regains testanentary capacity.

(e) Nuncupative and hol ographic wills, as herein authorized, are
subject to the provisions of this chapter to the extent that such
provi sions can be applied to such wills consistently with their
character, or to the extent that any such provision expressly provides
that it is applicable to such wills.

PART 3. RULES GOVERNI NG TESTAMENTARY DI SPCSI Tl ONS

§ 3-3.1 What a testanentary disposition includes

Unless the will provides otherw se, a disposition by the testator of
all his property passes all of the property he was entitled to di spose
of at the tinme of his death.

8§ 3-3.2 Conpetence of attesting witness who is beneficiary; application
to nuncupative will

(a) An attesting witness to a will to whom a beneficial disposition or
appoi ntment of property is nade is a conpetent w tness and conpel | abl e
to testify respecting the execution of such will as if no such

di sposition or appointnment had been nade, subject to the follow ng:
(1) Any such disposition or appointnment nade to an attesting w tness



is void unless there are, at the tine of execution and attestation, at
| east two other attesting witnesses to the will who receive no
beneficial disposition or appointnent thereunder.

(2) Subject to subparagraph (1), any such disposition or appointnent
to an attesting witness is effective unless the will cannot be proved
Wi t hout the testinony of such witness, in which case the disposition or
appoi ntnment is void.

(3) Any attesting witness whose disposition is void hereunder, who
woul d be a distributee if the will were not established, is entitled to
receive so nmuch of his intestate share as does not exceed the val ue of
the disposition made to himin the will, such share to be recovered as
fol | ows:

(A) I'n case the void disposition beconmes part of the residuary
di sposition, fromthe residuary disposition only.

(B) I'n case the void disposition passes in intestacy, ratibly fromthe
di stributees who succeed to such interest. For this purpose, the void
di sposition shall be distributed under 4-1.1 as though the attesting
wi tness were not a distributee.

(b) The provisions of this section apply to witnesses to a nuncupative
wi |l authorized by 3-2.2.

8§ 3-3.3 Disposition to issue or brothers or sisters of testator not to
| apse; application to class dispositions

(a) Unless the will whenever executed provides otherw se:

(1) Instrunments executed prior to Septenber first, nineteen hundred
ni nety-two. Whenever a testamentary disposition including a disposition
of a future estate other than a future estate subject to a condition
precedent of surviving the testator is nade to a beneficiary who is one
of the testator's issue or a brother or sister, and such beneficiary
dies during the lifetinme of the testator |eaving issue surviving such
testator, such disposition does not |apse but vests in such surviving
I ssue, by representation.

(2) Instrunments executed on or after Septenber first, nineteen hundred
ni nety-two. Whenever a testamentary disposition including a disposition
of a future estate other than a future estate subject to a condition
precedent of surviving the testator is nade to a beneficiary who is one



of the testator's issue or a brother or sister, and such beneficiary
dies during the lifetinme of the testator |eaving issue surviving such
testator, such disposition does not |apse but vests in such surviving
I ssue, by representation.
(3) The provisions of subparagraphs (1) and (2) of this paragraph
apply to a disposition nade in the formof a class gift other than a
di sposition to "issue, ""descendents," or a class described by | anguage
of simlar inport, as if the disposition were made to the beneficiaries
by their individual nanes, except that no benefit shall be conferred
her eunder upon the surviving i ssue of an ancestor who died before the
execution of the will in which the disposition to the class was made.
(b) As used in this section, the terns "issue", "surviving issue" and
"issue surviving" include adopted children and their issue to the extent
they would be included in a disposition to "issue" under 2-1.3 and
subdi vi sion two of section one hundred seventeen of the donestic
relations |Iaw, and nonmarital children; for this purpose, a nonnmarital
child is the child of his nother and is the child of his father if he is
entitled to inherit fromhis father under 4-1.2.

8§ 3-3.4 Consequences of partly ineffective testanentary dispositions of
property to two or nore residuary beneficiaries

Whenever a testamentary disposition of property to two or nore
residuary beneficiaries is ineffective in part, as of the date of the
testator's death, and the provisions of 3-3.3 do not apply to such
i neffective part of the residuary disposition nor has an alternative
di sposition thereof been nade in the will, such ineffective part shal
pass to and vest in the renmaining residuary beneficiary or, if there are
two or nore remaining residuary beneficiaries, in such beneficiaries,
ratably, in the proportions that their respective interests in the
residuary estate bear to the aggregate of the interests of all remaining
beneficiaries in such residuary estate.

§ 3-3.5 Conditions qualifying dispositions; conditions against contest;
limtations thereon



(a) A condition qualifying a disposition of property is operative
despite the failure of the testator to provide for an alternative gift
to take effect upon the breach or non-occurrence of such condition.

(b) A condition, designed to prevent a disposition fromtaking effect
in case the will is contested by the beneficiary, is operative despite
t he presence or absence of probable cause for such contest, subject to
the foll ow ng:

(1) Such a condition is not breached by a contest to establish that
the will is a forgery or that it was revoked by a later will, provided
that such contest is based on probabl e cause.

(2) An infant or inconpetent nay affirnmatively oppose the probate of a
will without forfeiting any benefit thereunder.

(3) The follow ng conduct, singly or in the aggregate, shall not
result in the forfeiture of any benefit under the wll:

(A) The assertion of an objection to the jurisdiction of the court in
which the will was offered for probate.

(B) The disclosure to any of the parties or to the court of any
information relating to any docunment offered for probate as a last wll,
or relevant to the probate proceeding.

(C Arefusal or failure to joinin a petition for the probate of a
docunent as a last will, or to execute a consent to, or waiver of notice
of a probate proceedi ng.

(D) The prelimnary exam nati on, under SCPA 1404, of a proponent's
W t nesses, the person who prepared the will, the nom nated executors and
t he proponents in a probate proceedi ng and, upon application to the
court based upon special circunstances, any person whose exani nation the
court determ nes may provide information with respect to the validity of
the will that is of substantial inportance or relevance to a decision to
file objections to the will.

(E) The institution of, or the joining or acqui escence in a proceeding
for the construction of a will or any provision thereof.

8§ 3-3.6 Encunbrances on property of decedent or on proceeds of insurance
policy on life of decedent not chargeabl e agai nst assets of
decedent's estate

(a) Where any property, subject, at the tine of decedent's death, to



any lien, security interest or other charge, including a lien for unpaid
pur chase noney, is specifically disposed of by will or passes to a
distributee, or where the proceeds of any policy of insurance on the
life of the decedent are payable to a naned beneficiary and such policy
is subject to any lien, security interest or other charge, the personal
representative is not responsible for the satisfaction of such
encunbrance out of the property of the decedent's estate, except as
provided in SCPA 1811, unless, in the case of a will, the testator has
expressly or by necessary inplication indicated otherw se. A general
provision in the will for the paynent of debts is not such an

i ndi cati on.

(b) Any such encunbrance is chargeabl e agai nst the property of the
decedent or the proceeds of a policy of insurance on the life of the
decedent, subject thereto. Nothing in this section inposes upon a
testamentary beneficiary, distributee or naned i nsurance beneficiary any
personal liability for the paynment of the debt secured by such
encunbr ance.

(c) Where any lien, security interest or other charge encunbers:

(1) Property passing to two or nore persons, the interest of each such
person shall, only as between such persons, bear its proportionate share
of the total encunbrance.

(2) Two or nore properties, each such property shall, only as between
the recipients thereof, bear its proportionate share of the total
encunbr ance.

§ 3-3.7 Testanentary disposition to trustee under, or in accordance with
terms of existing inter vivos trust

(a) Atestator may by will dispose of or appoint all or any part of
such testator's estate to a trustee of a trust, the terns of which are
evidenced by a witten instrunment executed by the testator, the testator
and sone ot her person, or sone other person, including a trust
established for the receipt of the proceeds of an annuity or pure
endownent contract, or of a thrift, savings, pension, retirenment, death
benefit, stock bonus, or profit-sharing plan or systemor a funded or
unfunded life, group life, industrial |life or accident and health
i nsurance trust (although the person establishing such trust has



reserved any or all rights of ownership of the insurance contracts),
regardl ess of whether any assets have been transferred to the trust
prior to the death of the testator; provided that the trust instrunent
is identified in the will and is executed by the person establishing the
trust prior to or contenporaneously with the execution of the will and,
unl ess such person is the sole trustee, by at |east one trustee thereof
prior to the death of the testator, in the manner required by the | aws
of this state for the recording of a conveyance of real property or, in
lieu thereof, in the presence of two witnesses who shall affix their
signatures to the trust instrunent.

(b) The testamentary disposition or appointnent is valid, even though:

(1) The trust instrunment is anendabl e or revocable, or both, provided,
however, that the disposition or appointnent shall be given effect in
accordance with the terns of the trust instrunent, including an
anendnent thereto, as they appear in witing on the date of the
testator's death and, where the testator so directs, including
anendnents to the trust instrument after his or her death, if the
i nstrument evidenci ng such anmendnent i s executed and acknow edged in the
manner provided for in paragraph (b) of 7-1.17.

(2) The right is reserved in such trust instrument (A) to exercise any
power over any property transferred to or held in the trust or (B) to
direct during the lifetinme of the person establishing the trust or any
ot her person, the persons and organi zations to whom or in whose behal f
the incone shall be paid or the principal distributed.

(3) The trust instrunment or any amendnent thereto was not executed and
attested in accordance with the formalities prescribed by 3-2.1.

(c) The property so disposed of or appointed by will becones a part of
the trust to which it is given, and title thereto vests in the trustee
to be adm ni stered and di sposed of in accordance with the terns of the
trust instrunent.

(d) Any disposition or appointnment to the trustee made by a testator
who died prior to the effective date of this section, which would be
invalid under the applicable |law of this state pre-existing the
effective date of this section, shall be construed to create a
testamentary trust under and in accordance with the terns of the trust
i nstrument which the testator originally intended should enbrace the
property di sposed of or appointed, as such terns appear in such trust



instrunment at the date of the testator's death.

(e) A revocation or termnation of the trust before the death of the
testator shall cause the disposition or appointnment to fail, unless the
testator has made an alternative disposition

§ 3-3.8 Validity of a purchase of real property notwithstanding its
di sposition by will

The title of a purchaser of real property, in good faith and for
val uabl e consideration, froma distributee of a person who di ed owni ng
such property shall not be affected by a testanmentary di sposition of
such property by the decedent, unless within two years after the
testator's death the will disposing of the property is admtted to
probate. |f, however, at the time of the testator's death, the devisee
is either an infant, inconpetent, inprisoned for a termless than |ife,
Wi thout the state or if the will was conceal ed by one or nore of the
di stributees of the decedent, the two year period prescribed herein does
not commence until the expiration of one year fromthe tine of the
renoval of such disability or the delivery of the will to the devisee or
to the surrogate having jurisdiction to admt the will to probate.

8§ 3-3.9 Testanentary direction to purchase annuities

If a testator directs in his will the purchase of an annuity, the

beneficiaries to whomthe inconme thereof is to be paid nay not elect to
take the capital sumdirected to be used for the purchase of such

annuity in lieu thereof, unless the will expressly confers such right or
except as the will expressly provides for the purchase of an assignabl e
annuity. But nothing contained herein shall inpair the right of

el ection by a surviving spouse under 5-1.1 or 5-1.1-A

PART 4. REVOCATI ON OF WLLS AND RELATED SUBJECTS



8§ 3-4.1 Revocation of wills; effect on codicils

(a) Except as otherw se provided in this chapter, a revocation or
alteration, if intended by the testator, may be effected in the
foll owi ng manner only:

(1) Awll or any part thereof nay be revoked or altered by:

(A) Another will.

(B) Awiting of the testator clearly indicating an intention to
ef fect such revocation or alteration, executed with the formalities
prescribed by this article for the execution and attestation of a will.

(2) Awll may be revoked by:

(A) An act of burning, tearing, cutting, cancellation, obliteration,
or other mutilation or destruction perfornmed by:

(i) The testator.

(ii) Another person, in the presence and by the direction of the
testator; in which case, the fact that the will was so revoked in the
presence and by the direction of the testator shall be proved by at
| east two witnesses, neither of whom shall be the person who perforned
t he act of revocation.

(b) I'n addition to the nethods set forth in paragraph (a), a will may
be revoked or altered by a nuncupative or hol ographi c decl arati on of
revocation or alteration made in the circunstances prescribed by 3-2.2
by any person therein authorized to make a nuncupative or hol ographic
will. Any such nuncupative declaration of revocation or alteration nust
be clearly established by at | east two wi tnesses; any such hol ographic
declaration, by an instrunent witten entirely in the handwiting of the
testator, although not executed and attested in accordance with the
formalities prescribed by this article for the execution and attestation
of a will

(c) The revocation of a will, as provided in this section, revokes al
codicils thereto.

8§ 3-4.2 Agreenent to convey property previously disposed of by will not

a revocation

An agreenent made by a testator to convey any property does not revoke
a prior testanmentary disposition of such property; but such property



passes under the will to the beneficiaries, subject to whatever rights
were created by such agreenent.

8§ 3-4.3 Revocatory effect of a conveyance, settlenment or other act
affecting property previously disposed of by wll

A conveyance, settlenent or other act of a testator by which an estate
in his property, previously disposed of by will, is altered but not
whol | y di vested does not revoke such disposition, but the estate in the
property that remains in the testator passes to the beneficiaries
pursuant to the disposition. However, any such conveyance, settl enent
or other act of the testator which is wholly inconsistent with such
previ ous testanmentary disposition revokes it.

8§ 3-4.4 Conveyance of property of an inconpetent or conservatee,
previously disposed of specifically by will, not revocation or
adenpti on

In the case of a sale or other transfer by a commttee or conservator,
during the lifetime of its inconpetent or conservatee, of any property
whi ch such inconpetent or conservatee had previously disposed of
specifically by will when he was conpetent or able to nanage his own
affairs, and no order had been entered setting aside the adjudication of
i nconpetency at the tine of such inconpetent's death, or the
conservatorship continued through the date of the conservatee's death,
the beneficiary of such specific disposition becones entitled to receive
any remai ni ng noney or other property into which the proceeds from such
sale or transfer may be traced.

8 3-4.5 Insurance proceeds fromspecific disposition not subject to

adenpti on

Wher e insurance proceeds from property which was the subject of a
specific disposition are paid after the testator's death, such proceeds,



to the extent received by the personal representative, are payable by
himto the beneficiary of such disposition; and such proceeds retain the
character of a specific disposition for all other purposes, including
12-1.2 and 13-1.3.

8§ 3-4.6 Revocation or alteration of later will not to revive prior wll
or any provisions thereof
(a) If after executing a will the testator executes a later will which

revokes or alters the prior one, a revocation of the later will does
not, of itself, revive the prior will or any provision thereof.
(b) Arevival of a prior will or of one or nore of its provisions may

be effected by:

(1) The execution of a codicil which in ternms incorporates by
ref erence such prior will or one or nore of its provisions.

(2) Awiting declaring the revival of such prior will or of one or
nore of its provisions, which is executed and attested in accordance
with the formalities prescribed by this article for the execution and
attestation of a will.

(3) Arepublication of such prior will, whether to the original
W tnesses or to new wi tnesses, which shall require a re-execution and
re-attestation of the prior will in accordance with the formalities

prescribed by 3-2.1.

PART 5. RULES GOVERNI NG W LLS HAVI NG RELATI ON TO ANOTHER
JURI SDI CTI ON

8§ 3-5.1 Formal validity, intrinsic validity, effect, interpretation,
revocation or alteration of testanentary dispositions of, and
exerci se of testanentary powers of appoi ntnment over property
by wills having relation to another juristion

(a) As used in this section:
(1) "Real property" neans |land or any estate in |and, including

| easehol ds, fixtures and nortgages or other |iens thereon.

(2) "Personal property" means any property other than real property,



i ncl udi ng tangi bl e and i ntangi bl e things.

(3) "Formal validity" relates to the fornmalities prescribed by the | aw
of a jurisdiction for the execution and attestation of a wll.

(4) "Intrinsic validity" relates to the rules of substantive |aw by
which a jurisdiction deternmines the legality of a testanentary
di sposition, including the general capacity of the testator.

(5) "Effect"” relates to the | egal consequences attributed under the
law of a jurisdiction to a valid testanmentary di sposition.

(6) "Interpretation” relates to the procedure of applying the [aw of a
jurisdiction to determ ne the nmeani ng of |anguage enpl oyed by the
testator where his intention is not otherw se ascertai nabl e.

(7) "Local law' neans the |aw which the courts of a jurisdiction apply
in adjudicating | egal questions that have no relation to another
jurisdiction.

(b) Subject to the other provisions of this section:

(1) The formal validity, intrinsic validity, effect, interpretation,
revocation or alteration of a testanentary disposition of real property,
and the manner in which such property descends when not di sposed of by
will, are determned by the aw of the jurisdiction in which the land is
si tuat ed.

(2) The intrinsic validity, effect, revocation or alteration of a
testamentary disposition of personal property, and the manner in which
such property devol ves when not disposed of by will, are determ ned by
the law of the jurisdiction in which the decedent was domcil ed at
deat h.

(c) Awll disposing of personal property, wherever situated, or real
property situated in this state, nade within or without this state by a
domciliary or non-domciliary thereof, is formally valid and adm ssible
to probate in this state, if it is in witing and signed by the
testator, and ot herw se executed and attested in accordance with the
| ocal |aw of:

(1) This state;

(2) The jurisdiction in which the will was executed, at the tine of
execution; or

(3) The jurisdiction in which the testator was dom ciled, either at
the time of execution or of death.

(d) A testanmentary disposition of personal property intrinsically



valid under the law of the jurisdiction in which the testator was
domiciled at the tine the will was executed shall not be affected by a
subsequent change in the domcile of the testator to a jurisdiction by
the | aw of which the disposition is intrinsically invalid.

(e) Interpretation of a testanentary disposition of personal property
shall be made in accordance with the local |aw of the jurisdiction in
which the testator was domciled at the tinme the will was executed.

(f) Whether a testanentary disposition of personal property is
effectively revoked or altered by the provisions of a subsequent
testamentary instrunent or by a physical act to or upon the will by
whi ch the testanentary disposition was nade is determ ned by the | aw of
the jurisdiction in which the testator was domciled at the time the
subsequent instrunment was executed or the physical act perforned.

(g) Subject to paragraphs (d), (e) and (f), the intrinsic validity,
effect, revocation or alteration of a testanentary disposition by which
a power of appointnment over personal property is exercised, and the
question of whether such power has been exercised at all, are determ ned
by:

(1) I'n the case of a presently exercisable general power of
appointnment, the law of the jurisdiction in which the donee of such
power was domiciled at the tine of death.

(2) I'n the case of a general power of appointnent exercisable by wll
al one or a special power of appointnent:

(A If such power was created by will, the law of the jurisdiction in
whi ch the donor of the power was donmiciled at the tinme of death.

(B) If such power was created by inter vivos disposition, the | aw of
the jurisdiction which the donor of the power intended to govern such
di sposition.

(© If the donor is hinself the donee of a general power of
appoi ntment exercisable by will alone, the law of the jurisdiction in
whi ch the donor of the power was donmiciled at the tinme of death.

(3) The formal validity of a will by which any power of appoi ntnment
over personal property is exercised is determned in accordance with
paragraph (c) on the basis that the testator referred to therein is the
donee of such power.

(h) Whenever a testator, not domiciled in this state at the tine of
death, provides in his will that he elects to have the disposition of



his property situated in this state governed by the laws of this state,
the intrinsic validity, including the testator's general capacity,
effect, interpretation, revocation or alteration of any such disposition
is determ ned by the local law of this state. The fornmal validity of the
will, in such case, is determ ned in accordance with paragraph (c).

(i) Notwithstanding the definition of "real property" in subparagraph
(a) (1), whether an estate in, |easehold of, fixture, nortgage or other
lien on land is real property governed by subparagraph (b) (1) or
personal property governed by subparagraph (b) (2) is determ ned by the
| ocal law of the jurisdiction in which the land is situated.

* PART 6. ELECTRONIC W LLS

Section 3-6.1 Short title
3-6.2 Definitions
3-6.3 Law applicable to electronic will; principles of equity
3-6.4 Choice of |aw regardi ng execution
3-6.5 Caution to testator
3-6.6 Execution of electronic wll
3-6.7 Revocation
3-6.8 Electronic will attested and made sel f-proving at tinme of
execution

3-6.9 Filing of an electronic wll
* NB Effective Decenber 12, 2027
* § 3-6.1 Short title
This part nmay be cited as the New York electronic wills act.
* NB Effective Decenber 12, 2027
* § 3-6.2 Definitions
For purposes of this part the following terns shall have the foll ow ng

meani ngs:
(a) "Audit trail data" neans data about the activities of data,



including but not limted to the electronic will's creation and
executi on.

(b) "Conmuni cation technol ogy" neans an el ectric device or process
that allows two or nore renotely |located individuals to communicate with
each ot her sinultaneously by sight and sound.

(c) "Electronic" shall have the sane nmeaning set forth in subdivision
one of section three hundred two of the state technol ogy | aw.

(d) "Electronic presence"” nmeans the relationship of two or nore
individuals in different |ocations communicating in real tinme using
comuni cation technology to the sane extent as if the individuals were
physically present in the same |ocation.

(e) "Electronic will" means a will executed electronically in
conpliance with paragraphs (a) and (b) of section 3-6.6 and subsequently
filed with the New York state unified court systemin accordance with
section 3-6.09.

(f) "Record" nmeans information that is inscribed on a tangi ble nmedi um
or that is stored in an electronic or other mediumand is retrievable in
percei vabl e form

(g) "Sign", with respect to an electronic record, nmeans, with present
intent to authenticate or adopt a record to affix to or logically
associate with the record an el ectronic synbol or process.

(h) "State" neans a state of the United States, the District of
Col unmbi a, Puerto Rico, the United States Virgin |Islands, or any
territory or insular possession subject to the jurisdiction of the
United States. The termshall also include a federally recognized I ndi an
tribe.

(i) "WII" has the sanme neaning as in section 1-2.19.

* NB Effective Decenber 12, 2027

* § 3-6.3 Law applicable to electronic will; principles of equity

An electronic will is a will for all purposes of the law of this
state. The law of this state applicable to wills and principles of
equity apply to an electronic will, except as nodified by this act.

* NB Effective Decenber 12, 2027



* § 3-6.4 Choice of |aw regardi ng execution

A will executed electronically but not in conpliance with paragraph
(a) of section 3-6.6 is an electronic will under this act and is
formally valid and admi ssible to probate if executed in conpliance with
the law of the jurisdiction where the testator is:

(a) physically |l ocated when the will is executed; or

(b) domiciled when the will is executed or when the testator dies.

* NB Effective Decenber 12, 2027

* § 3-6.5 Caution to the testator

An el ectronic will shall include a disclosure substantially simlar to
the following in twelve-point font or |arger, bol dface, double-spaced

t ype:

CAUTI ON TO THE TESTATOR: YOUR WLL IS AN | MPORTANT DOCUMENT. AS
TESTATOR, YOUR WLL SHOULD REFLECT YOUR FI NAL W SHES. TO BE VALID, IT
MUST BE SI GNED BY YOU OR ANOTHER | NDI VI DUAL AUTHORI ZED BY YOU AND WHO | S
I N YOUR PHYSI CAL PRESENCE AT THE TIME OF SIGNING | T MJST ALSO BE SI GNED
AT YOUR REQUEST BY AT LEAST TWO | NDI VI DUALS, EACH OF WVHOM | S A
DOM CI LI ARY OF A STATE, AND EACH OF WHOM SIGNS THE WLL WTH N A TH RTY
DAY PERI CD AFTER W TNESSI NG YOU SI GN THE W LL OR ACKNOALEDGE THAT YQU
SIGNED I'T I N EACH OF THEI R PHYSI CAL OR ELECTRONI C PRESENCES.

WTH N TH RTY DAYS AFTER THE ELECTRONIC W LL IS EXECUTED, | T MJUST BE
ELECTRONI CALLY FI LED W TH THE NEW YORK STATE UNI FI ED COURT SYSTEM

YOU MAY REVOKE YOUR ELECTRONIC WLL AT ANY TIME. YOU MAY DO SO BY
EXECUTI NG A SUBSEQUENT W LL OR SEPARATE WRI TI NG CLEARLY | NDI CATI NG YOUR
| NTENT TO REVOKE ALL OR PART OF YOUR ELECTRONIC WLL, OR BY REQUESTI NG
| TS REMOVAL FROM THE NEW YORK STATE UNI FI ED COURT SYSTEM ONCE YOU HAVE
REMOVED YOUR ELECTRONI C W LL FROM THE NEW YORK STATE UNI FI ED COURT
SYSTEM | T I S REVCKED.

* NB Ef fective Decenber 12, 2027



* 8§ 3-6.6 Execution of electronic will

(a) Subject to paragraph (d) of section 3-6.8, an electronic wll nust
be:

(1) a record that is readable as text at the tine of signing under
subpar agr aph two;

(2) signed at the end thereof by:

(A) the testator; or

(B) another individual in the testator's nanme, in the testator's
physi cal presence and by the testator's direction, in a manner
consistent with section 3-2.1 (a)(1)(C, subject to the follow ng:

(i) The presence of any matter followi ng the testator's signature,
appearing on the will at the time of its execution, shall not invalidate
such matter preceding the signature as appeared on the will at the tine
of its execution, except that such matter preceding the signature shal
not be given effect, in the discretion of the surrogate, if it is so
i nconpl ete as not to be readily conprehensible without the aid of nmatter
which follows the signature, or if to give effect to such matter
preceding this signature woul d subvert the testator's general plan for
t he disposition and adm nistration of their estate.

(ii) No effect shall be given to any matter, other than the
attestation clause, which follows the signature of the testator, or to
any matter precedi ng such signature which was added subsequently to the
execution of the will;

(3) declared by the testator to each of the attesting witnesses in
their physical or electronic presence that the instrunment the testator
has signed is the testator's will; and

(4) signed at the request of the testator by at |east two individuals,
each of whomis a domciliary of a state and within a thirty day period
after witnessing:

(A) the signing of the will under subparagraph two; or

(B) the testator's acknow edgnent of the signing of the will under
subpar agraph two or acknow edgnent of the wll.

(b) An electronic will nust be created and stored using technol ogy

that reliably evidences to a person inspecting the electronic record:
(1) The authenticity of the testator's signing of the electronic



record;

(2) The identity of that electronic record with the electronic record
attested by the w tnesses;

(3) Al additions, deletions, or other alterations of the electronic
record after signing by the testator; and

(4) Audit trail data.

(c) Intent of a testator that the record under subparagraph one of
paragraph (a) of this section be the testator's electronic will nay be
establ i shed by extrinsic evidence.

* NB Effective Decenber 12, 2027

* § 3-6.7 Revocation

(a) An electronic will may revoke all or part of a previous wll.

(b) An electronic will is revoked by:

(1) a subsequent will that revokes all or part of the electronic will;
(2) renoval of the electronic will fromthe custody of the New York

state unified court system by:

(i) the testator

(ii) another person duly authorized by the testator as proved by at
| east two witnesses, neither of whom shall be the person renoving the
electronic wll; or

(iii) as otherwi se authorized by the uniformrules of the surrogate's
court; or

(3) awiting of the testator clearly indicating an intention to
effect such a revocation or alteration, executed with the formalities
prescribed by this article for the execution and attestation of a will.

(c) An electronic will may be renoved fromthe custody of the New York
state court system by order of a court of conpetent jurisdiction which,
if occurring during the lifetime of the testator, shall not be deened a
revocation of the electronic wll.

* NB Effective Decenber 12, 2027

* § 3-6.8 Electronic will attested and nmade self-proving at tine of
execution
(a) An electronic will may be sinmultaneously executed, attested, and



made sel f-proving by acknow edgnent of the testator and affidavits of
the w t nesses.

(b) The acknow edgnent and affidavits under paragraph (a) nust be:

(1) made before and in the physical or electronic presence of an
of ficer authorized to adm nister oaths under |aw of the state in which
the officer is |ocated; and

(2) evidenced by the officer's certificate under official seal affixed
to or logically associated with the electronic wll.

(c) The acknow edgnent and affidavits under paragraph (a) nust conform
with section fourteen hundred six of the surrogate's court procedure act
and nust indicate that the will was signed el ectronically.

(d) A signature physically or electronically affixed to an affidavit
that is affixed to or logically associated with an electronic w Il under
this act is deened a signature of the electronic will under paragraph
(a) of section 3-6.6.

(e) The existence of contenporaneously executed affidavits in
el ectronic fornmat executed in conpliance with the applicable | aw
governing electronic notaries or other such officers duly authorized to
adm ni ster oaths electronically that satisfy paragraphs (a), (b) and (c)
of this section shall create a rebuttable presunption that the
el ectronic will was created in conpliance with paragraph (b) of section
3-6.6.

* NB Effective Decenber 12, 2027

* 8§ 3-6.9 Filing of electronic wll

Wthin thirty days of its execution, an electronic will with audit
trail data shall be electronically filed with the New York state unified
court systemeither by the testator or another person duly authorized by
the testator. The electronic will shall remain in the custody of the New
York state unified court systemuntil such tine as it is renoved or
revoked in accordance with section 3-6.7. The failure to tinely file an
electronic will with the New York state unified court system shal
result in the unfiled electronic will being deened invalid.

* NB Effective Decenber 12, 2027



ARTI CLE 4
DESCENT AND DI STRI BUTI ON OF AN | NTESTATE ESTATE
PART 1. RULES GOVERNI NG | NTESTATE SUCCESSI ON
Section 4-1.1 Descent and distribution of a decedent's estate.
4-1.2 Inheritance by non-marital children.
4-1.3 Inheritance by children conceived after the death of an
i nt ended parent.
4-1.4 Disqualification of parent to take intestate share.
4-1.5 Ot her disqualifications.
4-1.6 Disqualification of joint tenant in certain instances.

PART 1. RULES GOVERNI NG | NTESTATE SUCCESSI ON

8§ 4-1.1 Descent and distribution of a decedent's estate

The property of a decedent not disposed of by will shall be
distributed as provided in this section. In conputing said distribution,
debts, adm nistration expenses and reasonabl e funeral expenses shall be
deducted but all estate taxes shall be disregarded, except that nothing
contained herein relieves a distributee fromcontributing to all such
t axes the anmounts apportioned against himor her under 2-1.8.
Distribution shall then be as foll ows:

(a) If a decedent is survived by:

(1) A spouse and issue, fifty thousand dollars and one-half of the
residue to the spouse, and the bal ance thereof to the issue by
representation

(2) A spouse and no issue, the whole to the spouse.

(3) Issue and no spouse, the whole to the issue, by representation.

(4) One or both parents, and no spouse and no issue, the whole to the
surviving parent or parents.

(5) Issue of parents, and no spouse, issue or parent, the whole to the
i ssue of the parents, by representation.

(6) One or nore grandparents or the issue of grandparents (as
herei nafter defined), and no spouse, issue, parent or issue of parents,



one-half to the surviving grandparent or grandparents of one parental
side, or if neither of them survives the decedent, to their issue, by
representation, and the other one-half to the surviving grandparent or
grandparents of the other parental side, or if neither of them survives
the decedent, to their issue, by representation; provided that if the
decedent was not survived by a grandparent or grandparents on one side
or by the issue of such grandparents, the whole to the surviving
grandparent or grandparents on the other side, or if neither of them
survives the decedent, to their issue, by representation, in the sane
manner as the one-half. For the purposes of this subparagraph, issue of
grandparents shall not include issue nore renote than grandchil dren of
such grandparents.

(7) Geat-grandchildren of grandparents, and no spouse, issue, parent,
i ssue of parents, grandparent, children of grandparents or grandchildren
of grandparents, one-half to the great-grandchildren of the grandparents
of one parental side, per capita, and the other one-half to the
great-grandchil dren of the grandparents of the other parental side, per
capita; provided that if the decedent was not survived by
great-grandchil dren of grandparents on one side, the whole to the
great-grandchi |l dren of grandparents on the other side, in the sane
manner as the one-half.

(b) For all purposes of this section, decedent's relatives of the half
bl ood shall be treated as if they were relatives of the whol e bl ood.

(c) Distributees of the decedent, conceived before his or her death
but born alive thereafter, take as if they were born in his or her
lifetime.

(d) The right of an adopted child to take a distributive share and the
right of succession to the estate of an adopted child continue as
provided in the donestic relations |aw

(e) Adistributive share passing to a surviving spouse under this
sectionis in lieu of any right of dower to which such spouse may be
entitled.

8§ 4-1.2 Inheritance by non-marital children
(a) For the purposes of this article:
(1) Anon-marital child is the legitimate child of his nother so that



he and his issue inherit fromhis nother and fromhis maternal Kkindred.

(2) Anon-marital child is the legitimate child of his father or
non-gestating i ntended parent so that he and his issue inherit from such
parent and such parent's kindred if:

(A) a court of conpetent jurisdiction has, during the lifetine of the
father, nade an order of filiation or parentage declaring parentage or
t he parentage of the child has been established through the execution of
an acknow edgnent of parentage pursuant to section four thousand one
hundred thirty-five-b of the public health |Iaw, which has been filed
with the registrar of the district in which the birth certificate has
been filed or;

(B) the father of the child has signed an instrument acknow edgi ng
par ent age, provided that

(i) such instrument is acknow edged or executed or proved in the form
required to entitle a deed to be recorded in the presence of one or nore
W t nesses and acknow edged by such witness or wtnesses, in either case,
before a notary public or other officer authorized to take proof of
deeds and

(ii) such instrunent is filed within sixty days fromthe making
thereof with the putative father registry established by the state
department of social services pursuant to section three hundred
seventy-two-c of the social services |law, as added by chapter six
hundred si xty-five of the | aws of nineteen hundred seventy-six and

(iii) the departnent of social services shall, within seven days of
the filing of the instrunent, send witten notice by registered mail to
t he not her and other |egal guardian of such child, notifying themthat
an acknow edgnent of parentage instrunment acknow edged or executed by
such parent has been duly filed or;

(C parentage has been established by clear and convi nci ng evi dence,
whi ch may include, but is not Iimted to: (i) evidence derived froma
genetic marker test, or (ii) evidence that the parent openly and
not ori ously acknow edged the child as his or her own, however nothing in
this section regarding genetic marker tests shall be construed to expand
or limt the current application of subdivision four of section
forty-two hundred ten of the public health | aw

(3) The existence of an agreenent obligating the father to support the
non-marital child does not qualify such child or his issue to inherit



fromthe father in the absence of an order of filiation made or
acknow edgenent of parentage as prescribed by subparagraph (2).

(4) A notion for relief froman order of filiation nay be nade only by
the father and a notion for relief froman acknow edgenent of parentage
may be nmade by a parent or other |egal guardian of such child, or the
child, provided however, such notion nust be nade within one year from
the entry of such order or fromthe date of witten notice as provided
for in subparagraph (2).

(b) I'f a non-marital child dies, his or her surviving spouse, issue,
not her, maternal kindred, father and paternal kindred inherit and are
entitled to letters of admnistration as if the decedent was a narital
child, provided that the father and paternal kindred may inherit or
obtain such letters only if the parentage of the non-marital child has
been established pursuant to any of the provisions of subparagraph (2)
of paragraph (a).

8§ 4-1.3 Inheritance by children conceived after the death of an intended
par ent

(a) When used in this article, unless the context or subject matter
mani festly requires a different interpretation:

(1) "Genetic material" shall nean spermor ova provided by a genetic
parent .

(2) "Child" shall nean a child conceived through assisted
repr oducti on.

(3) "Intended parent" shall have the sanme neaning as defined in
section 581-102 of the fam |y court act.

(b) For purposes of this article, a genetic child is the child of his
or her intended parent or parents and, notw thstandi ng paragraph (c) of
section 4-1.1 of this part, is a distributee of his or her intended
parent or parents and, notw t hstandi ng subparagraph (2) of paragraph (a)
of section 2-1.3 of this chapter, is included in any disposition of
property to persons described in any instrunment of which an intended
parent of the genetic child was the creator as the issue, children,
descendants, heirs, heirs at law, next of kin, distributees (or by any
termof |ike inport) of the creator if it is established that:

(1) the intended parent in a witten instrunment executed pursuant to



the provisions of this section not nore than seven years before the
death of the intended parent expressly consented that if assisted
reproduction were to occur after the death of the intended parent, the
deceased i ndi vidual would be a parent of the child; and

(2) the child was in utero no later than twenty-four nonths after the
i ntended parent's death or born no later than thirty-three nonths after
the i ntended parent's death.

(c) If the child was conceived using the genetic material of the
i ntended parent, it nust further be established that:

(1) the intended parent in a witten instrunment executed pursuant to
the provisions of this section not nore than seven years before the
death of the intended parent authorized a person to nmake deci si ons about
the use of the intended parent's genetic naterial after the death of the
i nt ended parent;

(2) the person authorized in the witten instrunent to nake deci sions
about the use of the intended parent's genetic naterial gave witten
notice, by certified mail, return receipt requested, or by personal
delivery, that the intended parent's genetic naterial was avail able for
t he purpose of conceiving a child of the intended parent, and such
witten notice was given

(A) within seven nonths fromthe date of the issuance of letters
testamentary or of administration on the estate of the intended parent,
as the case nay be, to the person to whom such |etters have issued, or
if no letters have been issued within four nonths of the death of the
i nt ended parent, and

(B) within seven nonths of the death of the intended parent to a
di stributee of the intended parent; and

(3) the person authorized in the witten instrunent to nake deci sions
about the use of the intended parent's genetic nmaterial recorded the
witten instrument within seven nonths of the intended parent's death in
the office of the surrogate granting letters on the intended parent's
estate, or, if no such letters have been granted, in the office of the
surrogate having jurisdiction to grant them

(d) The witten instrument referred to in subparagraph (1) of
par agraph (b) of this section and subparagraph (1) of paragraph (c) of
this section:

(1) must be signed by the intended parent in the presence of two



W t nesses who al so sign the instrunment referred to in subparagraph (1)
of paragraph (c) of this section, both of whomare at |east eighteen
years of age and neither of whomis a person authorized under the

i nstrunment to make deci sions about the use of the intended parent's
genetic material;

(2) may be revoked only by a witten instrunent signed by the intended
parent and executed in the sane manner as the instrument it revokes;

(3) may not be altered or revoked by a provision in the will of the
i nt ended parent;

(4) an instrument referred to in subparagraph (1) of paragraph (c) of
this section may authorize an alternate to nake deci sions about the use
of the intended parent's genetic material if the first person so
designated dies before the intended parent or is unable to exercise the
authority granted;

(5) an instrument referred to in subparagraph (1) of paragraph (b) of
this section may be substantially in the followi ng formand nust be
signed and dated by the intended parent and properly w tnessed:

I,

(Your nanme and address)
consent to the use of assisted reproduction to conceive a child or
children of mine after ny death. | understand that, unless | revoke this
consent and authorization in a witten docunent signed by ne in the
presence of two witnesses who al so sign the docunent, this consent and
authorization will remain in effect for seven years fromthis day and
that | cannot revoke or nodify this consent and desi gnation by any
provision in ny wll.
Signed this day of ,

(Your signature)

St atement of witnesses:

| declare that the person who signed this docunent is personally known
to me and appears to be of sound mind and acting willingly and free from
duress. He or she signed this docunent in my presence. | amnot the
person aut horized in this docunment to control the use of the genetic

mat eri al of the person who signed this docunent.

Wt ness:

Addr ess:



Dat e:
Wt ness:
Addr ess:
Dat e:

(6) may be substantially in the follow ng formand nust be signed and
dated by the intended parent and properly w tnessed:
I, ,

(Your nane and address)

consent to the use of nmy (spermor ova) (referred to bel ow as ny
"genetic material") to conceive a child or children of mne after ny
death, and | authorize

(Nanme and address of person)
to decide whether and how nmy genetic material is to be used to conceive
a child or children of mne after ny death. In the event that the
person authorized above dies before nme or is unable to exercise the
authority granted | designate

(Nanme and address of person)

to decide whether and how nmy genetic material is to be used to conceive
a child or children of mne after ny death. | understand that, unless |
revoke this consent and authorization in a witten docunent signed by ne
in the presence of two wtnesses who also sign the docunent, this
consent and authorization wll remain in effect for seven years from
this day and that | cannot revoke or nodify this consent and designation
by any provision in ny wll.

Signed this day of ,

(Your signature)

St atement of witnesses:

| declare that the person who signed this docunent is personally known
to me and appears to be of sound mind and acting willingly and free from
duress. He or she signed this docunent in ny presence. | amnot the
person aut horized in this docunent to control the use of the genetic
mat eri al of the person who signed this docunent.

Wt ness:

Addr ess:



Dat e:
Wt ness:
Addr ess:
Dat e:

(e) Any authority granted in a witten instrunent authorized by this
section to a person who is the spouse of the intended parent at the tine
of execution of the witten instrunent is revoked by a final decree or
j udgnment of divorce or annulnment, or a final decree, judgnent or order
declaring the nullity of the marriage between the intended parent and
t he spouse or dissolving such narriage on the ground of absence,
recogni zed as valid under the law of this state, or a final decree or
j udgment of separation, recognized as valid under the law of this state,
whi ch was rendered agai nst the spouse.

(f) Process shall not issue to a child who is a distributee of an
i nt ended parent under sections one thousand three and one thousand four
hundred three of the surrogate's court procedure act unless the child is
in being at the tinme process issues.

(g) Except as provided in paragraph (b) of this section with regard to
any disposition of property in any instrunent of which the intended
parent of a child is the creator, for purposes of section 2-1.3 of this
chapter a child who is entitled to inherit froman intended parent under
this sectionis a child of the intended parent for purposes of a
di sposition of property to persons described in any instrunent as the
i ssue, children, descendants, heirs, heirs at |aw, next of kin,
distributees (or by any termof |ike inport) of the creator or of
anot her. This paragraph shall apply to the wills of persons dying on or
after Septenber first, two thousand fourteen, to lifetinme instruments
t her et of ore executed which on said date are subject to the grantor's
power to revoke or anend, and to all lifetime instrunments executed on or
after such date.

(h) For purposes of section 3-3.3 of this chapter the terns "issue",
"surviving issue"” and "issue surviving"” include a child if he or she is
entitled to inherit fromhis or her intended parent under this section.

(i) Where the validity of a disposition under the rul e against
perpetuities depends on the ability of a person to have a child at sone
future tinme, the possibility that such person may have a child conceived
usi ng assi sted reproduction shall be disregarded. This provision shal



not apply for any purpose other than that of determning the validity of
a disposition under the rule against perpetuities where such validity
depends on the ability of a person to have a child at sone future tine.
A determ nation of validity or invalidity of a disposition under the
rul e agai nst perpetuities by the application of this provision shall not
be affected by the later birth of a child conceived using assisted
reproduction di sregarded under this provision.

(j) The use of a genetic material after the death of the person
provi di ng such material is subject exclusively to the provisions of this
section and to any valid and binding contractual agreenent between such
person and the facility providing storage of the genetic nmaterial and
may not be the subject of a disposition in an instrument created by the
person providing such nmaterial or by any other person.

8§ 4-1.4 Disqualification of parent to take intestate share

(a) No distributive share in the estate of a deceased child shall be
allowed to a parent if the parent, while such child is under the age of
twenty-one years:

(1) has failed or refused to provide for the child or has abandoned
such child, whether or not such child dies before having attained the
age of twenty-one years, unless the parental relationship and duties are
subsequent|ly resuned and continue until the death of the child; or

(2) has been the subject of a proceeding pursuant to section three
hundred ei ghty-four-b of the social services |aw which:

(A) resulted in an order term nating parental rights, or

(B) resulted in an order suspending judgnent, in which event the
surrogate's court shall make a determi nation disqualifying the parent on
the grounds adjudicated by the famly court, if the surrogate's court
finds, by a preponderance of the evidence, that the parent, during the
period of suspension, failed to conply with the famly court order to
restore the parent-child rel ati onship.

(b) Subject to the provisions of subdivision eight of section two
hundred thirteen of the civil practice |aw and rules, the provisions of
subpar agr aph one of paragraph (a) of this section shall not apply to a
bi ol ogi cal parent who places the child for adoption based upon:

(1) a fraudulent prom se, not kept, to arrange for and conplete the



adoption of such child, or

(2) other fraud or deceit by the person or agency where, before the
death of the child, the person or agency fails to arrange for the
adoptive placenent or petition for the adoption of the child, and fails
to conply tinmely with conditions inposed by the court for the adoption
to proceed.

(c) I'n the event that a parent or spouse is disqualified fromtaking a
di stributive share in the estate of a decedent under this section or
5-1.2, the estate of such decedent shall be distributed in accordance
with 4-1.1 as though such spouse or parent had predeceased t he decedent.

8§ 4-1.5 Ot her disqualifications

No estate property, whether passing by intestacy or otherw se, which
has its situs in this state, shall pass to any other state or territory
of the United States, or to any foreign country or sovereignty in the
event of the absence of an individual heir, distributee, |egatee or
owner of said property, but shall pass as abandoned property to the
state of New York, and shall be held as such property pursuant to the
abandoned property | aw.

8 4-1.6 Disqualification of joint tenant in certain instances

Not wi t hst andi ng any other provision of lawto the contrary, a joint
tenant convicted of nurder in the second degree as defined in section
125. 25 of the penal law or nurder in the first degree as defined in
section 125.27 of the penal |aw of another joint tenant shall not be
entitled to the distribution of any nonies in a joint bank account
created or contributed to by the deceased joint tenant, except for
t hose nonies contributed by the convicted joint tenant.

Upon the conviction of such joint tenant of first or second degree
mur der and upon application by the prosecuting attorney, the court, as
part of its sentence, shall issue an order directing the anmount of any
j oint bank account to be distributed pursuant to the provisions of this



section fromthe convicted joint tenant and to the deceased j oi nt
tenant's estate. The court and the prosecuting attorney shall each have
t he power to subpoena records of a banking institution to determ ne the
anount of noney in such bank account and by whom deposits were nmade. The
court shall also have the power to freeze such account upon application
by the prosecuting attorney during the pendency of a trial for first or
second degree nurder. |f, upon receipt of such court orders described in
this section, the banking institution holding nonies in such joint
account conplies with the terns of the order, such banking institution
shall be held free fromall liability for the distribution of such funds
as were in such joint account. In the absence of actual or constructive
notice of such order, the banking institution holding nonies in such
account shall be held harm ess for distributing the noney according to
its ordinary course of business.

For purposes of this section, the termbanking institution shall have
t he sane nmeaning as provided for in paragraph (b) of subdivision three
of section nine-f of the banking | aw.

ARTI CLE 5
FAM LY RI GHTS
PART 1. RIGHTS OF SURVI VI NG SPOUSE
Section 5-1.1 Ri ght of election by surviving spouse.
5-1.1-A Right of election by surviving spouse.
5-1.2 Di squalification as surviving spouse.
5-1.3 Revocatory effect of marriage after execution of wll.
5-1.4 Revocat ory effect of divorce, annul nent or declaration
of nullity, or dissolution of marriage on di sposition,
appoi ntment, provision, or nomnation regarding a
former spouse.
PART 3. RIGHTS OF FAMLY UNIT
Exenption for benefit of famly.
Revocatory effect of birth of child after execution of
will.
5-3.4 Action in suprene court by child born after execution of
will, by surviving spouse upon revocation of will by

|_\

Section 5-3.
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marriage or by subscribing witness with interest under
will.
PART 4. RIGHTS OF MEMBERS OF FAM LY RESULTI NG FROM WRONGFUL ACT,
NEGLECT OR DEFAULT CAUSI NG DEATH OF DECEDENT
Section 5-4.1 Action by personal representative for wongful act,
negl ect or default causing death of decedent.

5-4.2 Trial and burden of proof of contributory negligence.
5-4.3 Amount of recovery.

5-4.4 Di stribution of damages recovered.

5-4.5 Non-rmarital children

5-4.6 Application to conpromn se action

PART 1. RIGHTS OF SURVI VI NG SPOUSE

8§ 5-1.1 Right of election by surviving spouse

(a) Election by surviving spouse against will executed after August
thirty-first, nineteen hundred thirty and prior to Septenber first,
ni net een hundred si xty-si x.

(1) Where a testator executes a will after August thirty-first,
ni net een hundred thirty but prior to Septenber first, nineteen hundred
sixty-six, and is survived by a spouse, a personal right of election is
given to the surviving spouse to take a share of the decedent's estate,
subject to the foll ow ng:

(A) For the purposes of this section, the elective share of the
surviving spouse is one-third of the net estate if the decedent is
survived by one or nore issue and, in all other cases, one-half of such
net estate. In conputing the net estate, debts, adm nistration and
reasonabl e funeral expenses shall be deducted but all estate taxes shal
be di sregarded, except that nothing contained herein relieves the
surviving spouse fromcontributing to all such taxes the anpunts
apportioned agai nst hi munder 2-1.8.

(B) Where the elective share is over twenty-five hundred dollars and
the testator has nade a testanmentary disposition in trust of an anount
equal to or greater than the elective share, with incone therefrom
payabl e to the surviving spouse for life, the surviving spouse has the



limted right to elect to take the sumof twenty-five hundred dollars
absol utely, which shall be deducted fromthe principal of such trust and
the ternms of the will remain otherw se effective.

(C Wiere the elective share of the surviving spouse does not exceed
twenty-five hundred dollars, the surviving spouse has the right to el ect
to take his elective share absolutely, which shall be in |ieu of any
provision for his benefit in the wll.

(D) Where the will contains an absolute disposition to the surviving
spouse of or in excess of the sumof twenty-five hundred dollars and
al so a disposition in trust with incone payable to such spouse for life
of an ampount equal to or greater than the difference between the
absol ute disposition and his elective share, the surviving spouse has no
right of election.

(E) Where the will contains an absolute disposition to the surviving
spouse of an anount | ess than the sum of twenty-five hundred dollars and
al so a disposition in trust with inconme payable to such spouse for life
of an amount equal to or greater than the difference between the
absol ute disposition and his el ective share, the surviving spouse has
the limted right to elect to take the sumof twenty-five hundred
dollars, inclusive of the anobunt of such absol ute disposition, and the
di fference between such disposition and the sum of twenty-five hundred
dollars shall be deducted fromthe principal of such trust and the terns
of the will remain otherw se effective.

(F) Where the aggregate of the provisions in the will for the
surviving spouse, including the principal of a trust, an absolute
di sposition or any other kind of testanentary disposition is |ess than
the el ective share, the surviving spouse has the limted right to el ect
to take the difference between such aggregate and the anount of the
el ective share, and the terns of the will remain otherw se effective. In
every estate, the surviving spouse has the limted right to withdraw the
sum of twenty-five hundred dollars if the elective share is equal to or
greater than that anount. Such sum however, is inclusive of any
absol ute di sposition, whether general or specific. Wiere a trust is
created for the Iife of the surviving spouse, such sumof twenty-five
hundred dollars or any |esser anobunt necessary to make up that sumis
payabl e fromthe principal of such trust.

(G The provisions of this paragraph with respect to trusts with



i ncone payable for the life of the surviving spouse |ikew se apply to a

legal life estate, to an annuity for life or to any other disposition in
the will by which incone is payable for the life of the surviving
spouse. |In conputing the value of the dispositions in the will, the

capital value of the fund or other property producing the incone shal
be taken and not the value of the life estate.

(H The grant of authority in a will to a fiduciary or his successor
(i) to act without bond, (ii) to name his successor to act w thout bond,
(iii) to sell assets of the estate upon ternms fixed by him (iv) to
i nvest the funds of the estate in other than legal investnents, (v) to
retain in the assets of the estate investnments or property owned by the
testator in his lifetinme, (vi) to make distribution in kind, (vii) to
make a bi ndi ng and concl usive val uation of assets for the purpose of
their distribution, (viii) to allocate assets either outright or in
trust for the life of a surviving spouse or (ix) to conduct the affairs
of the estate with partial or total exoneration fromthe |egal
responsibility of a fiduciary, shall not, either singly or in the
aggregate, give the surviving spouse an absolute right to take his
el ective share; but the surrogate's court having jurisdiction of the
estate, notwithstanding the ternms of the will, may, in its discretion,
in an appropriate proceeding by the surviving spouse or upon an
accounting, direct and enforce for the protection of the surviving
spouse an equitable distribution, allocation or valuation of the assets,
enforce the liability of a fiduciary under the | aw and make such ot her
directions, consistent with the provisions and purposes of this
paragraph, as it may consider necessary for the protection of the
survi vi ng spouse.

(b) Inter vivos dispositions treated as testanentary substitutes for
t he purpose of election by surviving spouse.

(1) Where a person dies after August thirty-first, nineteen hundred
sixty-six and is survived by a spouse who exercises a right of election
under paragraph (c), the follow ng transactions effected by such
decedent at any tinme after the date of the nmarriage and after August
thirty-first, nineteen hundred sixty-six, whether benefiting the
surviving spouse or any other person, shall be treated as testanentary
substitutes and the capital value thereof, as of the decedent's death,
included in the net estate subject to the surviving spouse's el ective



right:

(A) Gfts causa nortis.

(B) Money deposited, after August thirty-first, nineteen hundred
sixty-six, together with all dividends credited thereon, in a savings
account in the nanme of the decedent in trust for another person, with a
banki ng organi zati on, savings and | oan associ ation, foreign banking
corporation or organization or bank or savings and | oan associati on
organi zed under the laws of the United States, and remai ning on deposit
at the date of the decedent's death.

(C Money deposited, after August thirty-first, nineteen hundred
sixty-six, together with all dividends credited thereon, in the nanme of
t he decedent and anot her person and payabl e on death, pursuant to the
ternms of the deposit or by operation of law, to the survivor, with a
banki ng organi zati on, savings and | oan associ ation, foreign banking
corporation or organization or bank or savings and | oan associati on
organi zed under the laws of the United States, and remai ning on deposit
at the date of the decedent's death.

(D) Any disposition of property made by the decedent after August
thirty-first, nineteen hundred sixty-six whereby property is held, at
the date of his death, by the decedent and another person as joint
tenants with a right of survivorship or as tenants by the entirety.

(E) Any disposition of property made by the decedent after August
thirty-first, nineteen hundred sixty-six, in trust or otherwi se, to the
extent that the decedent at the date of his death retained, either alone
or in conjunction with another person, by the express provisions of the
di sposing instrunent, a power to revoke such disposition or a power to
consune, invade or dispose of the principal thereof. The provisions of
t hi s paragraph shall not affect the right of any inconme beneficiary to
the incone undistributed or accrued at the date of death.

(2) Nothing in this paragraph shall affect, inpair or defeat the right
of any person entitled to receive (A) paynent in noney, securities or
ot her property under a thrift, savings, pension, retirenent, death
benefit, stock bonus or profit-sharing plan, systemor trust, (B) noney
payabl e by an insurance conpany or a savings bank authorized to conduct
t he business of life insurance under an annuity or pure endownent
contract, a policy of life, group |life, industrial life or accident and
heal th i nsurance or a contract by such insurer relating to the paynent



of proceeds or avails thereof or (C) paynent of any United States
savi ngs bond payable to a designated person, and such transactions are
not testanentary substitutes within the neaning of this paragraph.

(3) Transactions described in subparagraphs (C) or (D) shall be
treated as testamentary substitutes in the proportion that the funds on
deposit were the property of the decedent inmmediately before the deposit
or the consideration for the property held as joint tenants or as
tenants by the entirety was furnished by the decedent. The surviving
spouse shall have the burden of establishing the proportion of the
decedent's contribution. Wiere the other party to a transaction
described in subparagraphs (C) or (D) is a surviving spouse, such spouse
shal | have the burden of establishing the proportion of his
contribution, if any. For the purpose of this subparagraph, the
surrogate's court may accept such evidence as is rel evant and conpetent,
whet her or not the person offering such evidence woul d ot herw se be
conpetent to testify.

(4) The provisions of this paragraph shall not prevent a corporation
or other person from paying or transferring any funds or property to a
person otherw se entitled thereto, unless there has been served
personal | y upon such corporation or other person a certified copy of an
order enjoining such paynent or transfer nmade by the surrogate's court
having jurisdiction of the decedent's estate or by another court of
conpetent jurisdiction. Such order may be made, on notice to such
persons and in such nmanner as the court may direct, upon application of
t he surviving spouse or any other interested party and on proof that the
survi ving spouse has exercised his right of election under paragraph
(c). Service of a certified copy of such order on the corporation or
ot her person hol ding such fund or property shall be a defense to it,
during the effective period of the order, in any action or proceedi ng
brought against it which involves such fund or property.

(5) This paragraph shall not inpair or defeat the rights of creditors
of the decedent with respect to any natter as to which any such creditor
has ri ghts.

(6) In case of a conflict between this paragraph and any ot her
provi sion of law affecting the transactions described in subparagraph
(1), this paragraph controls.

(c) Election by surviving spouse against wills executed and



testamentary provisions made after August thirty-first, nineteen hundred
si xty-six; election where decedent dies intestate as to all or any part
of his estate.

(1) Where, after August thirty-first, nineteen hundred sixty-six, a
testator executes a will disposing of his entire estate, and is survived
by a spouse, a personal right of election is given to the surviving
spouse to take a share of the decedent's estate, subject to the
fol | ow ng:

(A) For the purposes of this paragraph, the decedent's estate includes
the capital value, as of the decedent's death, of any property descri bed
i n subparagraph (b) (1).

(B) The elective share, as used in this paragraph, is one-third of the
net estate if the decedent is survived by one or nore issue and, in al
ot her cases, one-half of such net estate. In conputing the net estate,
debts, adm nistration and reasonabl e funeral expenses shall be deducted
but all estate taxes shall be disregarded, except that nothing contained
herein relieves the surviving spouse fromcontributing to all such taxes
t he amounts apportioned agai nst hi munder 2-1.8.

(C The term "testanmentary provision”, as used in this paragraph,

i ncludes, in addition to dispositions made by the decedent's will, any
transaction described as a testanentary substitute in subparagraph (b)
(1).

(D) Where the elective share is over ten thousand dollars and the
decedent has by testanentary provision created a trust in an anpunt
equal to or greater than the elective share, with incone therefrom
payabl e to the surviving spouse for life, the surviving spouse has the
limted right to elect to take the sumof ten thousand dollars
absol utely, which shall be deducted fromthe principal of such trust and
the ternms of the instrunment naking the testanentary provision remin
ot herwi se effective.

(E) Where the elective share of the surviving spouse does not exceed
ten thousand doll ars, the surviving spouse has the right to take the
el ective share absolutely, in lieu of any testanentary provision for his
benefit.

(F) Where an absolute testanentary provision is made for the surviving
spouse of or in excess of ten thousand dollars, and also a provision in
trust with incone payable to such spouse for life of an anmobunt equal to



or greater than the difference between such absol ute testanentary
provi sion and his el ective share, the surviving spouse has no right of
el ection.

(G Wiere an absolute testanentary provision is made for the surviving
spouse in an anount |ess than ten thousand dollars, and also a
testamentary provision in trust with incone payable to such spouse for
life of an anmount equal to or greater than the difference between such
absol ute testanentary provision and his el ective share, the surviving
spouse has the limted right to take the sumof ten thousand doll ars,

i nclusive of the anpbunt of such absolute testanentary provision, and the
di fference between such absolute testanentary provision and the sum of
ten thousand dollars shall be deducted fromthe principal of the trust
and the ternms of the instrunent nmaking the testanmentary provision remain
ot herwi se effective.

(H) Where the aggregate of the testanentary provisions for the
surviving spouse, including the principal of a trust, an absolute
testamentary provision or any other kind of testamentary provision, is
| ess than the el ective share, the surviving spouse has the Iimted right
to elect to take the difference between such aggregate and the anount of
the el ective share, and the terns of the instrunment naking such
testamentary provisions renmain otherwi se effective. In every estate, the
surviving spouse has the limted right to withdraw the sum of ten
t housand dollars if the elective share is equal to or greater than that
anount. Such sum however, is inclusive of any absolute testanentary
provi sion. Where a trust is created with incone payable to the surviving
spouse for life, such sumof ten thousand dollars or any |esser anount
necessary to nake up that sumis payable fromthe principal of such
trust.

(I') The provisions of this paragraph with respect to trusts for the
life of the surviving spouse also apply to a legal life estate, to an
annuity for the Iife of the surviving spouse, to an annuity trust and a
unitrust as provided in subparagraph (K) of paragraph one of this
subdi vision or to any other testamentary provision by which inconme is
payable for the life of the surviving spouse. In conputing the val ue of
the testanmentary provisions the capital value of the fund or other
property producing the inconme shall be taken and not the value of the
life estate.



(J) The surviving spouse is entitled to take the capital value (in no
case to exceed such spouse's el ective share) of the fund or other
property producing the incone whenever any instrunent naking a
testamentary provision of incone for his |ife authorizes:

(i) The reduction of any trust, legal |life estate or annuity by
i nvasi on of the principal for another person.

(ii) The termnation of any trust, legal life estate or annuity prior
to the death of the surviving spouse by paynent of the principal thereof
t o anot her person.

(iii) The fiduciary to pay or apply to the use of the surviving spouse
| ess than substantially all of the net income fromany trust, legal life
estate or annuity.

If an instrument nmaking any such testanmentary provision contains
grants of authority to a fiduciary other than the foregoing, the
surrogate's court having jurisdiction of the decedent's estate may, in
its discretion, in an appropriate proceedi ng by the surviving spouse or
upon an accounting, direct and enforce for the protection of the
surviving spouse an equitable distribution, allocation or valuation of
the assets, enjoin any fiduciary, whether appointed by will or
ot herwi se, from exercising any power, statutory or otherw se, which
woul d be prejudicial to the interests of the surviving spouse, enforce
the liability of a fiduciary under the | aw and nmake such ot her
directions, consistent with the provisions and purposes of this
paragraph, as it may consider necessary for the protection of the
survi vi ng spouse.

(K) If any testanentary provision for the surviving spouse provides
t hat such spouse shall receive, for life and not |ess often than
annually, froma charitable remai nder annuity trust, as defined in
par agr aph one of subdivision (d) of section six hundred sixty-four of
the United States Internal Revenue Code, a sumcertain (which is not
| ess than five percent of the initial net fair market val ue of al
property placed in such trust) or froma charitable remainder unitrust,
as defined in paragraph two of subdivision (d) of section six hundred
si xty-four of such code, a fixed percentage (which is not |ess than five
percent) of the net fair market value of its assets, valued annually,
such testanentary provisions shall satisfy the provisions of this



paragraph with respect to trusts with incone payable to the surviving
spouse for life.

(2) Where, after August thirty-first, nineteen hundred sixty-six, a
person dies intestate as to all or any part of his estate, and, in the
case of part intestacy, executes a will after such date, and is survived
by a spouse, a personal right of election is given to the surviving
spouse to take a share of the testanentary provisions nade by the
decedent, as such provisions are defined in subparagraph (1) (O,
subject to the foll ow ng:

(A) The share of the testanmentary provisions to which the surviving
spouse is entitled hereunder is his elective share, as defined in
subpar agraphs (1) (A) and (B), reduced by the capital value of al
property passing to such spouse (i) in intestacy under 4-1.1, (ii) by
testamentary substitute as described in subparagraph (b) (1) and (iii)
by di sposition under the decedent's last wll.

(B) The satisfaction of such elective share shall not reduce the
i ntestate share of any other distributee of the decedent.

(C Whenever a testanentary provision for the surviving spouse takes
the formof income payable for his life:

(i) The surviving spouse has the limted right to elect to take,
absol utely, the sumof ten thousand dollars or the share to which he is
entitled hereunder, whichever is |less. Such sum however, is inclusive
of any absol ute testanentary provision, as described in subparagraph (1)
(©, and any anount to which the surviving spouse is entitled in
i ntestacy under 4-1.1, and is payable fromthe principal of any trust,
legal life estate or annuity created by such testamentary provision, the
terns of which remain otherw se effective.

(ii) The provisions of subparagraph (1) (J) apply.

(d) Ceneral provisions governing right of election.

(1) Where an el ection has been nade under this section, the will or
ot her instrunent making a testamentary provision, as the case may be, is
valid as to the residue after the share to which the surviving spouse is

entitled has been deducted, and the terns of such will or instrunent
remai n otherwi se effective so far as possi bl e.

(2) Whenever a will creates a trust, legal life estate or annuity for
the benefit of the surviving spouse for life, and such will comands,

directs, authorizes or permts the fiduciary to allocate, apportion or



charge recei pts or expenses to principal or income in such manner as
will or mght deprive the spouse of incone as defined in section 11-2.1
of this act or in any other |aw applicable to such trust, legal life
estate or annuity, and where such trust, legal |ife estate or annuity,
but for such will provision would satisfy the elective share of the
spouse in whole or in part, such command, direction, authorization or
perm ssion shall not of itself give the surviving spouse an absol ute
right to take his elective share. The surrogate's court having
jurisdiction of the decedent's estate may, in any appropriate
proceedi ng, direct and enforce for the protection of the surviving
spouse an al |l ocation, apportionment or charge of all receipts and
expenses in accordance with applicable |legal or equitable principles so
as to assure such surviving spouse of all or substantially all of the
i ncome of such trust, legal life estate or annuity consistent with the
pur poses and provisions of this section. The court nmay enjoin any
fiduciary fromexercising any power; authority or perm ssion or doing
any act which would be prejudicial to the rights and interests of such
survi ving spouse under this section. The court may enforce the
liability of a fiduciary under the | aw and make such directions,
consistent with the purposes and provisions of this section, as it nay
consi der necessary for the protection of the surviving spouse.

(3) Except as otherw se expressly provided in the will or other
i nstrunment naking a testanmentary provision, ratable contribution to the
share to which the surviving spouse is entitled shall be made by the
beneficiaries (including the recipients of any such testanentary
provi sion), other than the surviving spouse, under:

(A) In the case of an el ection under paragraph (a), the decedent's
will.

(B) I'n the case of an el ection under paragraph (c), the decedent's
will and other instruments making testanentary provisions.

(4) The right of election is personal to the surviving spouse, except
that an el ection nay be nade by:

(A) The guardi an of the property of an infant spouse, when so
aut hori zed by the surrogate having jurisdiction of the decedent's
estate.

(B) The commttee of an inconpetent spouse, when so authorized by the
suprene court.



(C The conservator of conservatee spouse, when so authorized by the
suprene court.

(5) Any question arising as to the right of election shall be
determ ned by the surrogate's court having jurisdiction of the
decedent's estate in a proceedi ng brought for that purpose on notice to
all interested persons in such manner as the court may direct, or in a
proceeding for the judicial settlenent of the accounts of the personal
representative.

(6) Upon application by a surviving spouse who has nade an el ection
under this section, the surrogate may make an order cancelling such
el ection, provided that no adverse rights have intervened and no
prejudice is shown to creditors of such spouse or other persons
interested in the estate. Such application shall be made on notice to
such persons and in such nmanner as the court nmay direct. A certified
copy of such order shall be indexed and recorded in the sane manner as a
notice of pendency of an action in the office of the clerk of the county
in which any real property of the decedent is situated.

(7) The right of election granted by this section is not available to
t he spouse of a decedent who was not domiciled in this state at the tine
of death, unless such decedent el ects, under paragraph (h) of 3-5.1, to
have the disposition of his property situated in this state governed by
the laws of this state.

(8) The decedent's estate shall include all property of the decedent,
wher ever situated.

(9) An election nade by the surviving spouse under this section is in
lieu of any right of dower to which such spouse nay be entitled.

(e) Procedure for exercise of right of election.

(1) An election under this section nmust be made within six nonths from
the date of issuance of letters testanentary or of adm nistration, as
the case may be. Witten notice of such election shall be served upon
any personal representative in the manner herein provided, or upon a
person naned as executor in a will on file in the surrogate's court in a
case where such will has not yet been admtted to probate, and the
original thereof shall be filed and recorded, with proof of service, in
the surrogate's court in which such letters were issued within six
nonths fromthe date of the issuance of letters. Such notice may be
served by mailing a copy thereof, addressed to any personal



representative, or to the nom nated executor, as the case may be, at the
pl ace of residence stated in the designation required by SCPA 708 or in
such other manner as the surrogate may direct.

(2) The tinme to nake such el ection nmay be extended before its
expiration by an order of the surrogate's court from which such letters
i ssued for a further period not exceeding six nonths upon any one
application. If a spouse defaults in filing such election within six
nonths fromthe date of issuance of such letters, the surrogate's court
may relieve the spouse fromsuch default and authorize the making of an
el ection within the period fixed by the order, provided that no decree
settling the account of the personal representative has been nade and
that twel ve nonths have not el apsed since the issuance of letters. An
application for relief froma default and for an extension of tinme to
el ect shall be made upon a petition showi ng reasonabl e cause and on
notice to such persons and in such nanner as the surrogate nay direct. A
certified copy of such order shall be indexed and recorded in the sane
manner as a notice of pendency of an action in the office of the clerk
of each county in which real property of the decedent is situated.

(3) The tinme limted in this paragraph for making an election is
excl usive and shall not be suspended or otherw se affected by any
provi sion of |aw, except that the surrogate nmay, in his discretion,
permt an election to be made in behalf of an infant or inconpetent
spouse at any tine up to, but not later than, the entry of the decree of
the first judicial account of the permanent representative of the
estate, made nore than seven nonths after the issuance of letters.

(f) Waiver or release of right of election.

(1) A spouse, during the lifetime of the other, may wai ve or rel ease a
right of election, granted by this section, against a particular or any
last will or a testanentary substitute, as described in subparagraph (b)
(1), nade by the other spouse. A waiver or release of all rights in the
estate of the other spouse is a waiver or release of a right of election
agai nst any such last will or testanmentary provision.

(2) To be effective under this section, a waiver or release nust be in
writing and subscribed by the nmaker thereof, and acknow edged or proved
in the manner required by the laws of this state for the recording of a
conveyance of real property.

(3) Such a waiver or release is effective, in accordance with its



terns, whether:

(A) Executed before or after the marriage of the spouses.

(B) Executed before, on or after Septenber first, nineteen hundred
Si xty-si x.

(C© Unilateral in form executed only by the naker thereof, or
bilateral in form executed by both spouses.

(D) Executed with or without consideration.

(E) Absolute or conditional.

8§ 5-1.1-A Right of election by surviving spouse

(a) Where a decedent dies on or after Septenber first, nineteen
hundred ninety-two and is survived by a spouse, a personal right of
el ection is given to the surviving spouse to take a share of the
decedent's estate, subject to the follow ng:

(1) For the purpose of this section, the decedent's estate includes
the capital value, as of the decedent's death, of any property descri bed
i n subparagraph (b) (1).

(2) The elective share, as used in this paragraph, is the pecuniary
anount equal to the greater of (i) fifty thousand dollars or, if the
capital value of the net estate is less than fifty thousand doll ars,
such capital value, or (ii) one third of the net estate. In computing
the net estate, debts, administration expenses and reasonabl e funeral
expenses shall be deducted, but all estate taxes shall be disregarded,
except that nothing contained herein relieves the surviving spouse from
contributing to all such taxes the anpbunts apportioned agai nst him or
her under 2-1.8.

(3) The term "testanmentary provision", as used in this paragraph,
includes, in addition to dispositions nmade by the decedent's wll,

di stributions of property pursuant to 4-1.1 and any transaction
described as a testanmentary substitute in subparagraph (b) (1).

(4) The share of the testanmentary provisions to which the surviving
spouse is entitled hereunder (the "net elective share") is his or her
el ective share, as defined in subparagraphs (1) and (2), reduced by the
capital value of any interest which passes absolutely fromthe decedent
to such spouse, or which woul d have passed absolutely fromthe decedent
to such spouse but was renounced by the spouse, (i) by intestacy, (ii)



by testamentary substitute as described in subparagraph (b) (1), or
(iii) by disposition under the decedent's last wll.

(A) Unless the decedent has provided otherwise, if a spouse elects
under this section, such election shall have the sane effect with
respect to any interest which passes or woul d have passed to the spouse,
ot her than absol utely, as though the spouse died on the sane date but
i mmedi ately before the death of the decedent.

(B) For the purposes of this subparagraph (4), (i) an interest in
property shall be deenmed to pass other than absolutely fromthe decedent
to the spouse if the interest so passing consists of |less than the
decedent's entire interest in that property or consists of any interest
in a trust or trust equivalent created by the decedent; and (ii) an
interest in property shall be deened to pass absolutely fromthe
decedent to the spouse if it is not deened to pass other than
absol utely.

(5) Where a decedent dies before Septenber first, nineteen hundred
ni nety-four, paragraphs (c)(1)(D) through (c)(1)(K) of section 5-1.1
shal | apply except that the words "fifty thousand dollars” shall be
substituted for the words "ten thousand dol |l ars" wherever they appear in
such par agr aphs.

(b) Inter vivos dispositions treated as testanentary substitutes for
t he purpose of election by surviving spouse.

(1) Where a person dies after August thirty-first, nineteen hundred
ninety-two and i s survived by a spouse who exercises a right of election
under paragraph (a), the transactions affected by and property interests
of the decedent described in clauses (A) through (H), whether benefiting
t he surviving spouse or any other person, shall be treated as
testamentary substitutes and the capital value thereof, as of the
decedent's death, shall be included in the net estate subject to the
surviving spouse's elective right except to the extent that the
surviving spouse has executed a waiver of release pursuant to paragraph
(e) with respect thereto. Notw thstanding the foregoing, a transaction,
ot her than a transaction described in clause (G, that is irrevocable or
is revocable only with the consent of a person having a substanti al
adverse interest (including any such transactions with respect to which
t he decedent retained a special power of appointnent as defined in
10-3.2), will constitute a testamentary substitute only if it is



effected after the date of the marriage.

(A) Gfts causa nortis.

(B) The aggregate transfers of property (including the transfer,
rel ease or relinquishment of any property interest which, but for such
transfer, release or relinquishnment, would come within the scope of
clause (F)), other than gifts causa nortis and transfers comng within
the scope of clauses (G and (H), to or for the benefit of any person,
made after August thirty-first, nineteen hundred ninety-two, and within
one year of the death of the decedent, to the extent that the decedent
did not receive adequate and full consideration in noney or noney's
worth for such transfers; provided, however, that any portion of any
such transfer that was excludible fromtaxable gifts pursuant to
subsections (b) and (e) of section two thousand five hundred three of
the United States Internal Revenue Code, including any anounts excl uded
as aresult of the election by the surviving spouse to treat any such
transfer as having been made one half by himor her, shall not be
treated as a testanentary substitute.

(C Money deposited, together with all dividends or interest credited
thereon, in a savings account in the nane of the decedent in trust for
anot her person, with a banking organi zation, savings and | oan
associ ation, foreign banking corporation or organization or bank or
savi ngs and | oan associ ati on organi zed under the laws of the United
States, and renmai ning on deposit at the date of the decedent's death.

(D) Money deposited after August thirty-first, nineteen hundred
si xty-six, together with all dividends or interest credited thereon, in
t he nane of the decedent and anot her person and payabl e on deat h,
pursuant to the ternms of the deposit or by operation of law, to the
survivor, wth a banking organi zation, savings and | oan associ ati on,
forei gn banki ng corporation or organization or bank or savings and | oan
associ ati on organi zed under the laws of the United States, and remaining
on deposit at the date of the decedent's death.

(E) Any disposition of property made by the decedent whereby property,
at the date of his or her death, is held (i) by the decedent and anot her
person as joint tenants with a right of survivorship or as tenants by
the entirety where the disposition was nade after August thirty-first,
ni net een hundred sixty-six, or (ii) by the decedent and is payabl e on
his or her death to a person other than the decedent or his or her



estate.

(F) Any disposition of property or contractual arrangenent made by the
decedent, in trust or otherwise, to the extent that the decedent (i)
after August thirty-first, nineteen hundred ninety-two, retained for his
or her life or for any period not ascertainable wi thout reference to his
or her death or for any period which does not in fact end before his or
her death the possession or enjoynent of, or the right to incone from
the property except to the extent that such disposition or contractual
arrangenent was for an adequate consideration in noney or noney's worth;
or (ii) at the date of his or her death retained either alone or in
conjunction with any other person who does not have a substanti al
adverse interest, by the express provisions of the disposing instrunent,
a power to revoke such disposition or a power to consune, invade or
di spose of the principal thereof. The provisions of this subparagraph
shall not affect the right of any incone beneficiary to the incone
undi stributed or accrued at the date of death nor shall they inpair or
defeat any right which has vested on or before August thirty-first,
ni net een hundred ni nety-two.

(G Any noney, securities or other property payable under a thrift,
savings, retirenment, pension, deferred conpensation, death benefit,
stock bonus or profit-sharing plan, account, arrangenent, system or
trust, except that with respect to a plan to which subsection (a) (11)
of section four hundred one of the United States Internal Revenue Code
applies or a defined contribution plan to which such subsection does not
apply pursuant to paragraph (B) (iii) thereof, only to the extent of
fifty percent of the capital value thereof. Notw thstanding the
foregoi ng, a transaction described herein shall not constitute a
testamentary substitute if the decedent designated the beneficiary or
beneficiaries of the plan benefits on or before Septenber first,
ni net een hundred ninety-two and di d not change such beneficiary
designation thereafter.

(H Any interest in property to the extent the passing of the
principal thereof to or for the benefit of any person was subject to a
presently exercisabl e general power of appointnent, as defined in
section two thousand forty-one of the United States Internal Revenue
Code, held by the decedent i mediately before his or her death or which
t he decedent, within one year of his or her death, released (except to



the extent such release results froma | apse of the power which is not
treated as a rel ease pursuant to section two thousand forty-one of the
United States Internal Revenue Code) or exercised in favor of any person
other than hinself or herself or his or her estate.

(I') Atransfer of a security to a beneficiary pursuant to part 4 of
article 13 of this chapter.

(2) Transactions described in clause (D) or (E) (i) shall be treated
as testanentary substitutes in the proportion that the funds on deposit
were the property of the decedent inmediately before the deposit or the
consideration for the property described in clause (E) (i) was furnished
by the decedent. The surviving spouse shall have the burden of
establishing the proportion of the decedent's contribution; provided,
however, that where the surviving spouse is the other party to the
transaction, it will be conclusively presuned that the proportion of the
decedent's contribution is one-half. For the purpose of this
subpar agraph, the court may accept such evidence as is relevant and
conpet ent, whether or not the person offering such evidence woul d
ot herwi se be conpetent to testify.

(3) The property referred to in clause (E) shall include United States
savi ngs bonds and other United States obligations.

(4) The provisions of this paragraph shall not prevent a corporation
or other person from paying or transferring any funds or property to a
person otherw se entitled thereto, unless there has been served
personal | y upon such corporation or other person a certified copy of an
order enjoining such paynent or transfer nmade by the surrogate's court
having jurisdiction of the decedent's estate or by another court of
conpetent jurisdiction. A corporation or other person paying or
transferring any funds or property described in clause (G of
subpar agr aph one of this paragraph to a person otherw se entitled
thereto, shall be held harm ess and free fromany liability for making
such paynent or transfer, in any action or proceedi ng which involves
such funds or property. Such order may be made, on notice to such
persons and in such nmanner as the court may direct, upon application of
t he surviving spouse or any other interested party and on proof that the
surviving spouse has exercised his or her right of election under
paragraph (a). Service of a certified copy of such order on the
corporation or other person holding such fund or property shall be a



defense, during the effective period of the order, in any action or
proceedi ng which involves such fund or property.

(5) This paragraph shall not inpair or defeat the rights of creditors
of the decedent with respect to any natter as to which any such creditor
has ri ghts.

(6) In case of a conflict between this paragraph and any ot her
provi sion of law affecting the transactions described in subparagraph
(1) of this paragraph, this paragraph controls.

(7) I'f any part of this section is preenpted by federal law with
respect to a paynent or an itemof property included in the net estate,
a person who, not for value, received that paynent or item of property
is obligated to return to the surviving spouse that paynent or item of
property or is personally liable to the surviving spouse for the anount
of that paynment or the value of that itemof property, to the extent
requi red under this section.

(c) Ceneral provisions governing right of election.

(1) Where an el ection has been nade under this section, the will or
ot her instrunent making a testamentary provision, as the case may be, is
valid as to the residue after the share to which the surviving spouse is
entitled has been deducted, and the terns of such will or instrunent
remai n otherw se effective so far as possi ble, subject, however, to the
provi sions of clause (a)(4)(A).

(2) Except as otherw se expressly provided in the will or other
i nstrument naking a testanmentary provision, ratable contribution to the
share to which the surviving spouse is entitled shall be made by the
beneficiaries and distributees (including the recipients of any such
testamentary provision), other than the surviving spouse, under the
decedent's will, by intestacy and other instrunments nmaking testanmentary
provi si ons, which contribution nay be nade in cash or in the specific
property received fromthe decedent by the person required to nake such
contribution or partly in cash and partly in such property as such
person in his or her discretion shall determ ne.

(3) The right of election is personal to the surviving spouse, except
that an el ection nay be nade by:

(A) The guardi an of the property of an infant spouse, when so
aut hori zed by the court having jurisdiction of the decedent's estate.

(B) The commttee of an inconpetent spouse, when so authorized by the



court that appointed the conmttee.

(C The conservator of a conservatee spouse, when so authorized by the
court that appointed the conservator.

(D) The guardian ad litemfor the surviving spouse when so authorized
by the court that appointed such guardi an.

(E) A guardian authorized under Article 81 of the nmental hygi ene | aw,
when so authorized by the court that appointed the guardian.

(4) Any question arising as to the right of election shall be
determ ned by the court having jurisdiction of the decedent's estate in
a proceedi ng brought for that purpose on notice to all interested
persons in such manner as the court may direct, or in a proceeding for
the judicial settlenent of the accounts of the personal representative.

(5) Upon application by a surviving spouse who has nade an el ection
under this section, the court may nmake an order cancelling such
el ection, provided that no adverse rights have intervened and no
prejudice is shown to creditors of such spouse or other persons
interested in the estate. Such application shall be made on notice to
such persons and in such nmanner as the court nay direct. A certified
copy of such order shall be indexed and recorded in the sane manner as a
notice of pendency of an action in the office of the clerk of the county
in which any real property of the decedent is situated.

(6) The right of election granted by this section is not available to
t he spouse of a decedent who was not domiciled in this state at the tine
of death, unless such decedent has el ected, under paragraph (h) of
3-5.1, to have the disposition of his or her property situated in this
state governed by the laws of this state.

(7) The decedent's estate shall include all property of the decedent
wher ever situated.

(8) An election nade by the surviving spouse under this section is in
lieu of any right of dower to which such spouse nay be entitled.

(9) The references in this paragraph to sections of the United States
I nternal Revenue Code are to the Internal Revenue Code of 1986, as
anended. Such references, however, shall be deened to constitute
ref erences to any correspondi ng provi sions of any subsequent federal tax
code.

(d) Procedure for exercise of right of election.

(1) An election under this section nmust be made within six nonths from



the date of issuance of letters testanentary or of adm nistration, as
the case may be, but in no event later than two years after the date of
decedent's death, except as otherw se provided in subparagraph 2 of this
paragraph. Witten notice of such election shall be served upon any
personal representative in the nanner herein provided, or upon a person
naned as executor in a will on file in the surrogate's court in a case
where such will has not yet been admitted to probate, and the original

t hereof shall be filed and recorded, with proof of service, in the
surrogate's court in which such letters were issued within six nonths
fromthe date of the issuance of letters but in no event |ater than two
years fromthe date of decedent's death, except as otherw se provided in
subpar agraph 2 of this paragraph. Such notice may be served by mailing a
copy thereof, addressed to any personal representative, or to the

nom nat ed executor, as the case may be, at the place of residence stated
in the designation required by section 708 of the surrogate's court
procedure act, to the domcile address of such nom nated executor, or in
such ot her manner as the surrogate may direct.

(2) The tinme to nake such el ection nmay be extended before expiration
by an order of the surrogate's court from which such letters issued for
a further period not exceeding six nonths upon any one application. |f
t he spouse defaults in filing such election within the tinme provided in
subpar agraph (1) of this paragraph, the surrogate's court nay relieve
t he spouse from such default and authorize the making of an el ection
within the period fixed by the order, provided that no decree settling
t he account of the personal representative has been nade and that twelve
nont hs have not el apsed since the issuance of the letters, and two years
have not el apsed since the decedent's date of death, in the case of
initial application; except that the court may, in its discretion for
good cause shown, extend the tinme to make such el ection beyond such
period of two years. An application for relief fromthe default and for
an extension of tinme to elect shall be made upon a petition show ng
reasonabl e cause and on notice to such persons and in such manner as the
surrogate nmay direct. A certified copy of such order shall be indexed
and recorded in the same nanner as a notice of pendency of an action in
the office of the clerk of each county in which real property of the
decedent is situated.

(3) The tinme limted in this paragraph for making an election is



excl usive and shall not be suspended or otherw se affected by any
provi sion of |aw, except that the surrogate nmay, in his or her

di scretion, permt an election to be made in behalf of an infant or

i nconpet ent spouse at any tinme up to, but no later than, the entry of
the decree of the first judicial account of the representative of the
estate, made nore than seven nonths after the issuance of letters.

(e) Waiver or release of right of election.

(1) A spouse, during the lifetinme of the other, may wai ve or rel ease a
right of election, granted by this section, against a particular or any
last will or a testanentary substitute, as described in subparagraph (b)
(1) made by the other spouse. A waiver or release of all rights in the
estate of the other spouse is a waiver or release of a right of election
agai nst any such last will or testanmentary provision.

(2) To be effective under this section, a waiver or release nust be in
writing and subscribed by the nmaker thereof, and acknow edged or proved
in the manner required by the laws of this state for the recording of a
conveyance of real property.

(3) Such a waiver or release is effective, in accordance with its
terns, whether:

(A) Executed before or after the marriage of the spouses.

(B) Executed before, on or after Septenber first, nineteen hundred
Si xty-si x.

(C© Unilateral in form executed only by the naker thereof, or
bilateral in form executed by both spouses.

(D) Executed with or without consideration.

(E) Absolute or conditional.

(4) If there is in effect at the tinme of the decedent's death a
wai ver, or a consent to the decedent's waiver, executed by the surviving
spouse with respect to any survivor benefit, or right to such benefit,
under subsection (a) (11) of section four hundred one or section four
hundred seventeen of the United States Internal Revenue Code, then such
wai ver shall be deened to be a waiver within the nmeaning of this
par agraph (e) against the testanentary substitute constituting such
benefit.

8§ 5-1.2 Disqualification as surviving spouse



(a) A husband or wife is a surviving spouse within the meani ng, and
for the purposes of 4-1.1, 5-1.1, 5-1.1-A 5-1.3, 5-3.1 and 5-4.4,
unless it is established satisfactorily to the court having jurisdiction
of the action or proceeding that:

(1) A final decree or judgnent of divorce, of annul nent or declaring
the nullity of a marriage or dissolving such marriage on the ground of
absence, recognized as valid under the law of this state, was in effect
when the deceased spouse di ed.

(2) The marriage was void as incestuous under section five of the
donestic relations | aw, biganous under section six thereof, or a
prohi bited remarriage under section eight thereof.

(3) The spouse had procured outside of this state a final decree or
judgnment of divorce fromthe deceased spouse, of annul ment or declaring
the nullity of the nmarriage with the deceased spouse or dissolving such
marri age on the ground of absence, not recognized as valid under the |aw
of this state.

(4) A final decree or judgnment of separation, recognized as valid
under the law of this state, was rendered agai nst the spouse, and such
decree or judgnent was in effect when the deceased spouse died.

(5) The spouse abandoned the deceased spouse, and such abandonnent
continued until the tine of death.

(6) A spouse who, having the duty to support the other spouse, failed
or refused to provide for such spouse though he or she had the neans or
ability to do so, unless such marital duty was resunmed and conti nued
until the death of the spouse having the need of support.

8§ 5-1.3 Revocatory effect of marriage after execution of wll

(a) If the testator |eaves a will executed prior to Septenber first,
ni neteen hundred thirty and marries at any tinme after such will was
execut ed, the spouse who survives such testator is entitled to succeed
to the sanme portion of the testator's estate as woul d have passed to
such spouse had the testator died intestate, unless provision was nmade
for the surviving spouse by ante nuptial agreenment in witing. No
evi dence shall be adm ssible to inmpair or defeat the rights of a
survi ving spouse hereunder except to establish the existence of such
ante nuptial agreenent.



(b) A surviving spouse may recover the portion of the testator's
estate to which he is entitled under this section fromthe
beneficiaries, ratably, out of the portions of the estate passing to
such persons under the will. In abating the interests of the
beneficiaries the character of the testanentary plan adopted by the
testator shall be preserved to the maxi num extent possible.

(c) A surviving spouse may waive his right under this section to an
intestate share of the testator's estate, and nay accept in lieu thereof
any benefits he nmay have received, in whatever status, under the wll.

8 5-1.4 Revocatory effect of divorce, annul nment or declaration of
nullity, or dissolution of marriage on di sposition, appointnent,
provi sion, or nom nation regarding a forner spouse

(a) Except as provided by the express ternms of a governing instrunent,
a divorce (including a judicial separation as defined in subparagraph
(f)(2)) or annulnent of a marriage revokes any revocable (1) disposition
or appoi ntnent of property nade by a divorced individual to, or for the
benefit of, the former spouse, including, but not Iimted to, a
di sposition or appointrment by will, by security registration in
beneficiary form (TOD), by beneficiary designation in a life insurance
policy or (to the extent permtted by law) in a pension or retirenent
benefits plan, or by revocable trust, including a bank account in trust
form (2) provision conferring a power of appointnment or power of
di sposition on the former spouse, and (3) nom nation of the forner
spouse to serve in any fiduciary or representative capacity, including
as a personal representative, executor, trustee, conservator, guardian
agent, or attorney-in-fact.

(b) (1) Provisions of a governing instrunment are given effect as if the
former spouse had predeceased the divorced individual as of the tinme of
t he revocati on.

(2) A disposition, appointment, provision, or nom nation revoked
solely by this section shall be revived by the divorced individual's
remarriage to the fornmer spouse.

(c) Except as provided by the express ternms of a governing instrunent,
a divorce (including a judicial separation as defined in subparagraph
(f)(2)) or annulnent of a marriage severs the interests of the divorced



i ndi vidual and the forner spouse in property held by themat the tinme of
the divorce or annulnment as joint tenants with the right of
survivorship, transformng their interests into interests as tenants in
conmon.

(d)(1) A payor or other third party is not liable for having made a
paynment or transferred an item of property or any other benefit to a
beneficiary (including a former spouse) designated in a governing
i nstrunment affected by a divorce, annulnment, or renmarriage, or for
havi ng taken any other action in good faith reliance on the validity of
t he governing instrunment, before the payor or other third party received
witten notice of the divorce, annul nment, or remarri age.

(2) Witten notice of a divorce, annul nent, or renarriage under
subpar agraph (1) nust be nmiled to the payor's or other third party's
main office or home by registered or certified mail, return receipt
request ed, or served upon the payor or other third party in the sane
manner as a sumons in a civil action and nay be filed with the
secretary of state if real property or a cooperative apartnent is
af fected. Upon receipt of witten notice of the divorce, annul nent, or
remarriage, a payor or other third party may pay any anount owed or
transfer or deposit any itemof property held by it or with the court
having jurisdiction of the probate proceedings relating to the
decedent's estate or, if no proceedi ngs have been comenced, to or with
the court having jurisdiction over the divorce, the real property or
cooperative apartnent, securities, bank accounts or other assets
affected by the divorce or annul nent under this section. The court shal
hold the funds or item of property and, upon its determ nation under
this section, shall order disbursenent or transfer in accordance with
the determ nation. Paynents, transfers, or deposits nade to or with the
court discharge the payor or other third party fromall clains for the
val ue of anobunts paid to or itenms of property transferred to or
deposited with the court.

(e) A person who purchases property froma former spouse or any other
person for value and w thout notice, or who receives froma forner
spouse or any other person, a paynent or other item of property in
partial or full satisfaction of a legally enforceable obligation, is
nei t her obligated under this section to return the paynent, item of
property or benefit, nor is liable under this section for the anmount of



the paynment or the value of the itemof property or benefit. But a
former spouse or other person who, not for value, received a paynent,
item of property or any other benefit to which that person is not
entitled under this section is obligated to return the paynent, item of
property or benefit, with interest thereon, to the person who is
entitled to it under this section.

(f) For purposes of this section, the following terns shall have the
foll owi ng neani ng and effect:

(1) "Disposition or appointnent of property"” includes a transfer of an
item of property or any other benefit to a beneficiary designated in a
governing instrunent.

(2) "Divorce or annulnment” neans a final decree or judgnent of divorce
or annul nent, or a final decree, judgnment or order declaring the nullity
of a marriage or dissolving such marriage on the ground of absence,
recogni zed as valid under the law of this state, or a "judicial
separation,” which neans a final decree or judgnent of separation,
recogni zed as valid under the law of this state, which was rendered
agai nst the spouse.

(3) "Divorced individual" includes an individual whose marri age has
been annul | ed or subjected to a judicial separation.

(4) "Former spouse" neans a person whose marriage to the divorced
i ndi vi dual has been the subject of a divorce, annul nent, or judicial
separati on.

(5) "Governing instrunment” includes, but is not limted to, a wll,
testamentary instrunent, trust agreement (including, but not limted to
a totten trust account under 7-5.1(d)), insurance policy, thrift,
savings, retirenment, pension, deferred conpensation, death benefit,
stock bonus or profit-sharing plan, account, arrangenent, system or
trust, agreenent with a bank, brokerage firmor investnent conpany,
regi stration of securities in beneficiary form pursuant to part 4 of
article 13 of this chapter, a court order, or a contract relating to the
di vi sion of property nade between the divorced individuals before or
after the marriage, divorce, or annul nent.

(6) "Revocable,”™ with respect to a disposition, appointnent,
provi sion, or nom nation, neans one under which the divorced individual,
at the time of the divorce or annul nent, was enpowered, by |aw or under
governing instrunent, either alone or in conjunction with any other



per son who does not have a substantial adverse interest, to cancel the
designation in favor of the former spouse, whether or not the divorced

i ndi vi dual was then enpowered to designate hinmself or herself in place
of the forner spouse and whether or not the divorced individual then had
the capacity to exercise the power.

PART 3. RIGHTS OF FAMLY UNI'T

§ 5-3.1 Exenption for benefit of fanmily

(a) If a person dies, |eaving a surviving spouse or children under the
age of twenty-one years, the following itens of property are not assets
of the estate but vest in, and shall be set off to such surviving
spouse, unless disqualified, under 5-1.2, fromtaking an elective or
di stributive share of the decedent's estate. In case there is no
surviving spouse or such spouse, if surviving, is disqualified, such
items of property vest in, and shall be set off to the decedent's
chil dren under the age of twenty-one years:

(1) Al housekeeping utensils, nusical instrunents, sew ng machine,
jewelry unless disposed of in the will, clothing of the decedent,
househol d furniture and appliances, electronic and phot ographi c devi ces,
and fuel for personal use, not exceeding in aggregate val ue twenty
t housand dol Il ars. This subparagraph shall not include itens used
excl usively for business purposes.

(2) The famly bible or other religious books, fam |y pictures, books,
conmput er tapes, discs and software, DVDs, CDs, audio tapes, record
al bums, and other el ectronic storage devices, including but not limted
to vi deot apes, used by such fam |y, not exceeding in value two thousand
five hundred dollars.

(3) Domestic and farmanimals with their necessary food for sixty
days, farm machi nery, one tractor and one | awn tractor, not exceeding in
aggregate val ue twenty thousand dol | ars.

(4) The surviving spouse or decedent's children may acquire itens
referred to in subparagraphs (1), (2) and (3) of this paragraph, in
excess of the values set forth in such subparagraphs by paynent to the
estate of the amount by which the value of the itens acquired exceeds



the amounts set forth in such subparagraphs. If any item so acquired by
t he spouse or children of the decedent was a specific |egacy in
decedent's will, the paynent to the estate for such itemshall vest in
t he specific | egatee.

(5) One notor vehicle not exceeding in value twenty-five thousand
dollars. In the alternative, if the decedent shall have been the owner
of one or nore notor vehicles each of which exceed twenty-five thousand
dollars in value, the surviving spouse or decedent's children may
acquire one such notor vehicle fromthe estate, regardl ess of the fact
that the decedent may al so have been the owner of another notor vehicle
of | esser value than twenty-five thousand dollars, by paynment to the
estate of the anmount by which the value of the notor vehicle exceeds
twenty-five thousand dollars; in lieu of receiving such notor vehicle,

t he surviving spouse or children may elect to receive in cash an anount
equal to the value of the notor vehicle, not to exceed twenty-five

t housand dollars. If any notor vehicle so acquired by the spouse or
children of the decedent was a specific | egacy in decedent's will, the
paynment to the estate of the amount by which the value of the notor
vehi cl e exceeds twenty-five thousand dollars shall vest in the specific
| egat ee.

(6) Money including but not limted to cash, checking, savings and
noney mar ket accounts, certificates of deposit or equival ents thereof,
and mar ket abl e securities, not exceeding in value twenty-five thousand
dol I ars, reduced by the excess value, if any, of acquired itens referred
to in subparagraphs (1), (2), (3) and (5) of this paragraph. However,
where assets are insufficient to pay the reasonable funeral expenses of
t he decedent, the personal representative nust first apply such noney to
defray any deficiency in such expenses.

(7) Any set off to a child under the age of twenty-one years not
exceedi ng ten thousand dollars shall be covered by the provisions of
section twenty-two hundred twenty of the surrogate's court procedure act
as if the child were a beneficiary of the estate. Any excess anounts
shall be governed by the guardi anship statute, if applicable.

(8) The court shall have the authority to issue such docunentation as
necessary to effectuate the transfer of any itens under this section.

(b) No all owance shall be made in noney or other property if the itens
of property described in subparagraph (1), (2), (3) or (5) of paragraph



(a) are not in existence when the decedent dies.

(c) The itens of property, set off as provided in paragraph (a),
shall, at least to the extent thereof, be deened reasonably required for
t he support of the surviving spouse or children under the age of
twenty-one years of the decedent during the settlenent of the estate.

(d) As used in this section, the term"value" shall refer to the fair
mar ket val ue of each item reduced by all outstanding security interests
or other encunbrances affecting the decedent's ownership of said item

8§ 5-3.2 Revocatory effect of birth of child after execution of wll

(a) Whenever a testator has a child born after the execution of a | ast
will, and dies |eaving the after-born child unprovided for by any
settlenment, and neither provided for nor in any way nentioned in the
will, every such child shall succeed to a portion of the testator's
estate as herein provided:

(1) If the testator has one or nore children |iving when he executes
his last will, and:

(A) No provision is nade therein for any such child, an after-born
child is not entitled to share in the testator's estate.

(B) Provision is made therein for one or nore of such children, an
after-born child is entitled to share in the testator's estate, as
fol |l ows:

(i) The portion of the testator's estate in which the after-born child
may share is limted to the disposition made to children under the wll.
(ii) The after-born child shall receive such share of the testator's
estate, as limted in subclause (i), as he would have received had the
testator included all after-born children with the children upon whom
benefits were conferred under the will, and given an equal share of the

estate to each such child.

(iii) If it appears fromthe will that the intention of the testator
was to make a limted provision which specifically applied only to the
testator's children living at the tinme the will was executed, the
after-born child succeeds to the portion of such testator's estate as
woul d have passed to such child had the testator died intestate.

(iv) To the extent that it is feasible, the interest of the after-born
child in the testator's estate shall be of the same character, whether



an equitable or legal life estate or in fee, as the interest which the
testator conferred upon his children under the wll.

(2) If the testator has no child Iiving when he executes his |ast
will, the after-born child succeeds to the portion of such testator's
estate as woul d have passed to such child had the testator died
i ntestate.

(b) The term "after-born child" shall nean a child of the testator
born during the testator's lifetine or in gestation at the time of the
testator's death and born thereafter. For purposes of this section, a
non-marital child, born after the execution of a last will shall be
considered an after-born child of his or her father where paternity is
established pursuant to section 4-1.2 of this chapter.

(c) The after-born child may recover the share of the testator's
estate to which such child is entitled, either fromthe other children
under subparagraph (a) (1) (B) or the testanmentary beneficiaries under
subpar agraph (a) (2), ratably, out of the portions of such estate
passing to such persons under the will. In abating the interests of such
beneficiaries, the character of the testamentary plan adopted by the
testator shall be preserved to the maxi num extent possible.

8§ 5-3.4 Action in suprene court by child born after execution of wll,
by surviving spouse upon revocation of will by marriage or by
subscribing witness with interest under wl|

In the event that the administration of a decedent's estate in the
surrogate's court has been conpleted and the estate distributed, an
action may be nmintained in the suprenme court by an after-born child
under 5-3.2, a surviving spouse under 5-1.3 or an attesting w tness
under 3-3.2 to enforce rights under such sections agai nst testanmentary
beneficiaries or distributees, as the case may be.

PART 4. RIGHTS OF MEMBERS OF FAM LY RESULTI NG FROM
VRONGFUL ACT, NEGLECT OR DEFAULT CAUSI NG DEATH
OF DECEDENT



8§ 5-4.1 Action by personal representative for wongful act, neglect or
default causi ng death of decedent

1. The personal representative, duly appointed in this state or any
other jurisdiction, of a decedent who is survived by distributees my
mai ntain an action to recover damages for a wongful act, neglect or
default which caused the decedent's death agai nst a person who woul d
have been liable to the decedent by reason of such wongful conduct if
deat h had not ensued. Such an action nust be conmenced within two years
after the decedent's death; provided, however, that an action on behalf
of a decedent whose death was caused by the terrorist attacks on
Sept enber el eventh, two thousand one, other than a decedent identified
by the attorney general of the United States as a participant or
conspirator in such attacks, nmust be comrenced within two years and si X
nont hs after the decedent's death. Wen the distributees do not
participate in the admnistration of the decedent's estate under a w ||
appoi nting an executor who refuses to bring such action, the
distributees are entitled to have an adm nistrator appointed to
prosecute the action for their benefit.

2. Whenever it is shown that a crimnal action has been conmenced
agai nst the sane defendant with respect to the event or occurrence from
which a claimunder this section arises, the personal representative of
t he decedent shall have at | east one year fromthe term nation of the
crimnal action as defined in section 1.20 of the crimnal procedure |aw
in which to maintain an action, notwithstanding that the tinme in which
to commence such action has already expired or has |less than a year
r emai ni ng.

8§ 5-4.2 Trial and burden of proof of contributory negligence

On the trial of an action accruing before Septenber first, nineteen
hundred seventy-five to recover damages for causing death the
contributory negligence of the decedent shall be a defense, to be
pl eaded and proved by the defendant.



§ 5-4.3 Anount of recovery

(a) The damages awarded to the plaintiff may be such sumas the jury
or, where issues of fact are tried without a jury, the court or referee
deens to be fair and just conpensation for the pecuniary injuries
resulting fromthe decedent's death to the persons for whose benefit the
action is brought. 1In every such action, in addition to any other
| awf ul el ement of recoverabl e damages, the reasonabl e expenses of
nmedi cal aid, nursing and attention incident to the injury causing death
and the reasonabl e funeral expenses of the decedent paid by the
di stributees, or for the paynent of which any distributee is
responsi bl e, shall also be proper elenents of damage. |Interest upon the
principal sumrecovered by the plaintiff fromthe date of the decedent's
death shall be added to and be a part of the total sum awarded.

(b) Where the death of the decedent occurs on or after Septenber
first, nineteen hundred eighty-two, in addition to damages and expenses
recover abl e under paragraph (a) above, punitive damages may be awar ded
i f such damages woul d have been recoverabl e had the decedent survived.

(c) (i) In any action in which the wongful conduct is nedical
mal practi ce or dental nual practice, evidence shall be adnmissible to
establish the federal, state and | ocal personal incone taxes which the
decedent woul d have been obligated by [aw to pay.

(ii) I'n any such action tried by a jury, the court shall instruct the
jury to consider the anount of federal, state and | ocal personal incone
taxes which the jury finds, with reasonable certainty, that the decedent
woul d have been obligated by law to pay in determ ning the sumthat
woul d ot herwi se be avail able for the support of persons for whomthe
action is brought.

(iii) I'n any such action tried without a jury, the court shal
consi der the anount of federal, state and | ocal personal incone taxes
which the court finds, with reasonable certainty, that the decedent
woul d have been obligated by law to pay in determ ning the sumthat
woul d ot herwi se be avail able for the support of persons for whomthe
action is br ought .



8 5-4.4 Distribution of damages recovered

(a) The damages, as prescribed by 5-4.3, whether recovered in an
action or by settlenent wi thout an action, are exclusively for the
benefit of the decedent's distributees and, when collected, shall be
distributed to the persons entitled thereto under 4-1.1 and 5-4.5,
except that where the decedent is survived by a parent or parents and a
spouse and no issue, the parent or parents will be deened to be
di stributees for purposes of this section. The danages shall be
distributed subject to the foll ow ng:

(1) Such damages shall be distributed by the personal representative
to the persons entitled thereto in proportion to the pecuniary injuries
suffered by them such proportions to be determ ned after a hearing, on
application of the personal representative or any distributee, at such
time and on notice to all interested persons in such manner as the court
may direct. |If no action is brought, such determ nation shall be nade
by the surrogate of the county in which letters were issued to the
plaintiff; if an action is brought, by the court having jurisdiction of
the action or by the surrogate of the county in which letters were
I ssued.

(2) The court which determ nes the proportions of the pecuniary
injuries suffered by the distributees, as provided in subparagraph (1),
shal | al so deci de any question concerning the disqualification of a
parent, under 4-1.4, or a surviving spouse, under 5-1.2, to share in the
darmages recover ed.

(b) The reasonabl e expenses of the action or settlenent and, if
i ncluded in the damages recovered, the reasonabl e expenses of nedical
aid, nursing and attention incident to the injury causing death and the
reasonabl e funeral expenses of the decedent nay be fixed by the court
whi ch determ nes the proportions of the pecuniary injuries suffered by
the distributees, as provided in subparagraph (1), upon notice given in
such manner and to such persons as the court nmay direct, and such
expenses may be deducted fromthe danages recovered. The conm ssions of
t he personal representative upon the residue may be fixed by the
surrogate, upon notice given in such manner and to such persons as the
surrogate may direct or upon the judicial settlenment of the account of
t he personal representative, and such comm ssions nay be deducted from
t he danages recovered.



(c) In the event that an action is brought, as authorized in this
part, and there is no recovery or settlenent, the reasonabl e expenses of
such unsuccessful action, excluding counsel fees, shall be payabl e out
of the assets of the decedent's estate.

8§ 5-4.5 Non-marital children

For the purposes of this part, a non-marital child is the distributee
of his father and paternal kindred and the father and paternal Kkindred
of a non-marital child are that child' s distributees to the extent
permtted by 4-1.2.

8§ 5-4.6 Application to conprom se action

(a) Wthin sixty days of the application of an adm ni strator appointed
under 5-4.1 or a personal representative to the court in which an action
for wongful act, neglect or default causing the death of a decedent is
pendi ng, the court shall, after inquiry into the nerits of the action
and the amount of damages proposed as a conprom se either disapprove the
application or approve in witing a conprom se for such anmount as it
shal|l determ ne to be adequate including approval of attorneys fees and
ot her payabl e expenses as set forth below, and shall order the defendant
to pay all suns payabl e under the order of conpromise, within the tine
frames set forth in section five thousand three-a of the civil practice
|l aw and rules, to the attorney for the adm nistrator or personal
representative for placenent in an interest bearing escrow account for
the benefit of the distributees. The order shall also provide for the
fol | ow ng:

(1) Upon collection of the settlenent funds and creation of an
i nterest bearing escrow account, the attorney for the adm nistrator or
personal representative shall pay fromthe account all due and payabl e
expenses, excluding attorneys fees, approved by the court, such as
medi cal bills, funeral costs and other liens on the estate.

(2) Al attorneys fees approved by the court for the prosecution of
the action for wongful act, neglect or default, inclusive of al
di sbursenents, shall be inmediately payable fromthe escrow account upon



submi ssion to the trial court proof of filing of a petition for
all ocation and distribution in the surrogate's court on behalf of the
decedent's estate.

(3) The attorney for the adm nistrator or personal representative in
the action for wongful act, neglect or default who receives paynent
under this section shall continue to serve as attorney for the estate
until the entry of a final decree in the surrogate's court.

(b) If any of the distributees is an infant, inconpetent, person who
is incarcerated or person under disability, the court shall determ ne
whet her a guardian ad litemis required before any paynents are nade, in
whi ch case the court will seek an inmedi ate appoi ntnent of a guardi an ad
litem by the surrogate's court or, if the surrogate's court defers, the
court shall nake such appointnment. Any guardi an appointed for this
pur pose shall continue to serve as the guardian ad |item for the person
requiring same for all other purposes.

(c) The filing fee in the surrogate's court shall be conmputed based on
t he amount of the gross estate prior to any paynments made under this
par agr aph.

(d) The witten approval by such court of the conprom se is conclusive
evi dence of the adequacy of the conpromise in any proceeding in the
surrogate's court for the final settlenent of the account of such
adm ni strator or personal representative.

(e) Nothing in this section shall be deened to preclude the attorney
for the adm ni strator or personal representative frompetitioning the
surrogate's court for approval of a conprom se and for allocation and
di stribution thereof.

(f) No letters of adm nistration shall be issued which will in any way
serve to abrogate the rights or obligations of an adm ni strator or
personal representative or an attorney representing an adm ni strator or
personal representative under this section.

(g) In the case of a recovery of an award fromthe Septenber el eventh
vi ctim conpensation fund of two thousand one established pursuant to
title IV of the federal air transportation safety and system
stabilization act, public |law 107-42, as anmended, where the award
consi sts solely of non-econom c | osses (funeral expense rei nbursenent
bei ng i ncl uded as non-econom c | osses herein) a personal representative
may file a consent to the adequacy of the award by all interested



parties in |lieu of a conprom se proceedi ng.

ARTI CLE 6
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ESTATES | N PROPERTY
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when personal property.
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PART 1. ESTATES CLASSI FI ED AS TO DURATI ON

8§ 6-1.1 Estates classified

(a)
(1)
(2)
(3)
(4)
(5)
(6)
(7)

Est at es

in property as to duration are classified as foll ows:

Fee sinple absol ute.
Fee on condition.

Fee on |
Est at es
Est at es
Est at es
Est at es

imtation.

for life.

for years.

fromperiod to period.
at will.



(8) Estates by sufferance.

8§ 6-1.2 Estates tail abolished; future estates limted thereon

Estates tail have been abolished, and every estate which would be a
fee tail, according to the law of this state as it existed before the
twel fth day of July, seventeen hundred ei ghty-two, shall be a fee
sinple; and if no valid future estate is linmted thereon, a fee sinple
absolute. Wiere a future estate in fee is limted on any estate which
woul d be a fee tail, according to the law of this state as it existed
previous to such date, such future estate is valid and vests in
possession on the death of the first taker wi thout issue living at the
time of his death.

8§ 6-1.3 When estate for life of third person is real property; when
personal property

A disposition of real property for the |life of a third person, whether
limted to heirs or otherwise, is real property only during the life of
the grantee or devisee; after his death it is personal property.

PART 2. ESTATES CLASSI FI ED AS TO NUMBER OF PERSONS

8§ 6-2.1 Estates in severalty, joint tenancy, tenancy by the entirety and
i n conmon

Estates as to the nunber of persons owning an interest therein are
classified as foll ows:

(1) In severalty.

(2) Joint tenancy.

(3) Tenancy in conmon.

(4) Only as to real property and, on and after January first, nineteen
hundred ninety-six, as to the shares of stock of a cooperative apartnent



corporation allocated to an apartnment or unit together with the
appurtenant proprietary |ease, tenancy by the entirety.

8§ 6-2.2 When estate is in common, in joint tenancy or by the entirety

(a) A disposition of property to two or nore persons creates in thema
tenancy in common, unless expressly declared to be a joint tenancy.

(b) A disposition of real property to a husband and wife creates in
them a tenancy by the entirety, unless expressly declared to be a joint
t enancy or a tenancy in comon.

(c) A disposition on or after January first, nineteen hundred
ni nety-si x of the shares of stock of a cooperative apartnent corporation
allocated to an apartnent or unit together with the appurtenant
proprietary |lease to a husband and wife creates in thema tenancy by the
entirety, unless expressly declared to be a joint tenancy or a tenancy
in the conmon.

(d) A disposition of real property, or a disposition on or after
January first, nineteen hundred ninety-six of the shares of stock of a
cooperative apartnment corporation allocated to an apartment or unit
together with the appurtenant proprietary |ease, to persons who are not
legally married to one another but who are described in the disposition
as husband and wife, spouses, husbands, or wives creates in thema joint
t enancy, unless expressly declared to be a tenancy in conmon.

(e) A disposition of property to two or nore persons as executors,
trustees or guardians creates in thema joint tenancy.

(f) Property passing in intestacy to two or nore persons is taken by
them as tenants in comon

PART 3. ESTATES CLASSI FI ED AS TO TI ME OF ENJOYMENT AND CREATI ON

8§ 6-3.1 Estates in possession and future estates

Estates in property, as to the tine of their enjoynent, are classified
as estates in possession and future estates.



8§ 6-3.2 Kinds of future estates

(a) Future estates are divided into:

(1) Estates left in the creator, consisting of:

(A) Reversions.

(B) Possibilities of reverter.

(C Rights of reacquisition.

(2) Estates in favor of a person other than the creator, nanely
remai nders, that are:

(A) Indefeasibly vested.

(B) Vested subject to open.

(C Vested subject to conpl ete defeasance.

(D) Subject to a condition precedent.

8§ 6-3.3 Concerning the creation of certain future estates

(a) Subject to the provisions of article 9:

(1) An estate may be created to comrence at a future tine.

(2) An estate for life may be created in a termof years and a future
estate limted thereon.

(3) Afuture estate nay be |limted after a termof years, provided
that, if such future estate is subject to a condition precedent, the
condition nust occur within the period prescribed by article 9.

(4) A fee or a lesser estate nay be linmited on a fee, subject to a
condition precedent which nmust occur within the period prescribed by
article 9.

8§ 6-3.4 When future estates are created

A future estate is created when the disposition creating it becones

| egal ly effective.

PART 4. ESTATES DEFI NED



8§ 6-4.1 Definition of an estate in possession

An estate in possession is an estate which entitles the owner to the
i mmedi at e possessi on of property.

8§ 6-4.2 Definition of a future estate

A future estate is an estate limted to comence in possession at a
future tinme, either without the intervention of a precedent estate or on
the determ nation, by |lapse of tinme or otherw se, of a precedent estate
created at the sane tine.

8§ 6-4.3 Definition of a remainder

A remainder is a future estate, as defined in 6-4.2, created in favor
of a person other than the creator.
8§ 6-4.4 Definition of a reversion

A reversion is the future estate, other than a possibility of reverter
and a right of reacquisition, left in the creator or in his successors
in interest upon the sinultaneous creation of one or nore | esser estates
than the creator originally owned.
8§ 6-4.5 Definition of a possibility of reverter

A possibility of reverter is the future estate left in the creator or
in his successors in interest upon the simultaneous creation of an

estate that will termnate automatically within a period of tine defined
by the occurrence of a specified event.

8§ 6-4.6 Definition of a right of reacquisition



A right of reacquisition is the future estate left in the creator or
in his successors in interest upon the simultaneous creation of an
estate on a condition subsequent.

8§ 6-4.7 Definition of a future estate indefeasibly vested

A future estate indefeasibly vested is an estate created in favor of
one or nore ascertained persons in being which is certain when created
to becone an estate in possession whenever and however the preceding
estates end and which can in no way be defeated or abridged.

8§ 6-4.8 Definition of a future estate vested subject to open

A future estate vested subject to open is an estate created in favor
of a class of persons, one or nore of whom are ascertai ned and in being,
which is certain when created to becone an estate in possessi on whenever
and however the preceding estates end, and is subject to dimnution by
reason of another person becom ng entitled to share therein.

8§ 6-4.9 Definition of a future estate vested subject to conplete
def easance

A future estate vested subject to conplete defeasance is an estate
created in favor of one or nore ascertained persons in being, which
woul d beconme an estate in possession upon the expiration of the
precedi ng estates, but may end or may be term nated as provided by the
creator at, before or after the expiration of such precedi ng estates.

8§ 6-4.10 Definition of a future estate subject to a condition precedent

A future estate subject to a condition precedent is an estate created
in favor of one or nore unborn or unascertai ned persons or in favor of



one or nore presently ascertai nabl e persons upon the occurrence of an
uncertain event.

PART 5. RULES GOVERNI NG FUTURE ESTATES

8§ 6-5.1 Characteristics of future estates

Future estates are descendi bl e, devisable and alienable, in the sane
manner as estates in possession.
8§ 6-5.2 Power of appointnent not to prevent vesting

The exi stence of an unexecuted power of appointnent does not prevent
the vesting of a future estate, limted in default of the execution of
t he power.
8§ 6-5.3 Future estates in the alternative

Two or nore future estates may be created to take effect in the
alternative, so that if the first in order fails to vest, the next in
succession is substituted for it and takes effect accordingly.
8 6-5.4 Inplication of cross renai nders between tenants in comon

When a limtation, if contained in a will, would create a tenancy in
comon, with inplied cross renainders, a like limtation, if contained
in a deed, has the sane effect.

8§ 6-5.5 Future estate valid though contingency inprobable

A future estate, otherwi se valid, shall not be void on the ground of



the inprobability of the contingency on which it is limted to take
effect.

8§ 6-5.6 Meaning of heirs, distributees and issue in certain remainders

When a rermainder is limted to take effect on the death of any person
wi t hout heirs, heirs of the body, distributees or issue, the word
"heirs", "heirs of the body", "distributees” or "issue" nean such
persons living at the death of the person naned as ancestor.

§ 6-5.7 Posthunous chil dren

(a) Were a future estate is limted to children, distributees, heirs
or issue, posthunous children are entitled to take in the sanme nmanner as
if living at the death of their ancestors.

(b) A future estate conditioned upon the death of a person w thout
children, distributees, heirs or issue is defeated by the birth of a
child conceived before but born alive after the death of such person

8§ 6-5.8 Heirs or distributees of |ife tenant take as purchasers

When a remainder is limted to the heirs, heirs of the body or
distributees of a person to whoma life estate in the sane property is
gi ven, the persons who, on the termination of the |life estate, are the
heirs, heirs of the body or distributees of the |ife tenant take as
pur chasers.

8 6-5.9 Heirs or distributees of creator take as purchasers

Where a remainder is limted to the heirs or distributees of the

creator of an estate in property, such heirs or distributees take as
pur chasers.



8§ 6-5.10 When future estates are def eated

A future estate cannot be defeated or barred by any disposition or
ot her act of the owner of the precedent estate, nor by the destruction
of such precedent estate by disseizen, forfeiture, surrender, mnerger or
ot herwi se; but a future estate may be defeated in any nmanner which the
creator has provided.

8§ 6-5.11 Non-destructibility of remainders subject to a condition
pr ecedent

A remai nder is not defeated by the determ nation of a precedent estate
bef ore the occurrence of the condition precedent on which the renai nder
was |imted to take effect. |If such condition precedent subsequently
occurs, the remai nder takes effect in the same nmanner and to the sane
extent as if the precedent estate had conti nued.

8§ 6-5.12 Future rents and profits subject to rules governing future
estates

A disposition of the rents, profits or other income from property
accruing at any tinme subsequent to the execution of the instrunent
creating such disposition is subject to the rules governing future
estates in property.

PART 6. DI SPCSI TI ON OF COVMUNI TY PROPERTY RI GHTS AT DEATH

8§ 6-6.1 Application

This part applies to the disposition at death by a married person of
all or the proportionate part of any personal property wherever situated
whi ch was acquired as or becane, and renmi ned, comunity property under
the |l aws of another jurisdiction, and any personal property wherever



situated and real property situated in this state which was acquired
with the rents, issues or incone of, the proceeds from or in exchange
for, property acquired as or which becane, and remnai ned, community
property under the |laws of another jurisdiction, or property traceable
to that conmunity property.

8§ 6-6.2 Rebuttable presunptions

In determ ning whether this part applies to specific property acquired
during a marriage by a spouse of that nmarriage the follow ng rebuttable
presunpti ons apply:

(a) Property acquired while domciled in a jurisdiction under whose
| aws property could then be acquired as conmunity property is presuned
to have been acquired as or have becone, and renmi nhed, property to which
this part applies; and

(b) Property acquired while domciled in a jurisdiction under whose
| aws property could not then be acquired as conmunity property, title to
whi ch was taken in a formwhich created rights of survivorship, is
presuned not to be property to which this part applies.

8§ 6-6.3 Disposition upon death

Upon the death of a nmarried person, one-half of the property to which
this part applies is the property of the surviving spouse and i s not
subject to testanentary disposition by the decedent nor to the | aws of
descent and distribution. One-half of that property is the property of
t he decedent and is subject to testanmentary disposition by the decedent
or the law of descent and distribution. Wth respect to property to
which this part applies, the one-half of the property which is the
property of the decedent is not subject to the surviving spouse's right
to elect against the will.

8§ 6-6.4 Perfection of title
(a) If the title to any property to which this part applies was held



by the decedent at the tinme of death, title of the surviving spouse nmay
be perfected by an order of the surrogate's court having jurisdiction
over the decedent's estate or by execution of an instrument by the
personal representative or the testanentary beneficiaries or
di stributees of the decedent with the approval of the court, upon due
notice to all persons who would be required to be served with process in
a proceedi ng under section twenty-two hundred ten of the surrogate's
court procedure act. Neither the personal representative nor the court
has a duty to discover or attenpt to di scover whether property held by
the decedent is property to which this part applies, unless a witten
dermand is nade by the surviving spouse or the spouse's successor in
i nterest.

(b) If the title to any property to which this part applies is held by
t he surviving spouse at the tine of the decedent's death, the personal
representative or a testanmentary beneficiary or distributee of the
decedent may institute an action to perfect title to the property. The
personal representative has no fiduciary duty to discover or attenpt to
di scover whet her any property held by the surviving spouse is property
to which this part applies, unless a witten demand is made by a
testamentary beneficiary, distributee or creditor of the decedent.

8 6-6.5 Purchaser for value or |ender

(a) If a surviving spouse has apparent title to property to which this
part applies, a purchaser for value or a |lender taking a security
interest in the property takes his interest in the property free of any
rights of the personal representative or a testanentary beneficiary or
di stributee of the decedent.

(b) If a personal representative or a testanmentary beneficiary or
di stributee of the decedent has apparent title to property to which this
part applies, a purchaser for value or a |lender taking a security
interest in the property takes his interest in the property free of any
rights of the surviving spouse.

(c) A purchaser for value or a | ender need not inquire whether a
vendor or borrower acted properly.

(d) The proceeds of a sale or creation of a security interest shall be
treated in the sane manner as the property transferred to the purchaser



for value or a | ender.

8§ 6-6.6 Effect and construction of part

This part does not effect rights of creditors nor prevent married
persons from severing or altering their interests in property nor
aut hori ze testanmentary di spositions of property otherwise [imted or
prohi bited by law, and shall be so applied and construed as to
effectuate its general purpose to nake uniformthe law with respect to
the subject of this part anong those states which enact simlar
| egi sl ati on.

8§ 6-6.7 Short title

This part nmay be cited as "The New York uni form di sposition of
comunity property rights at death act".
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PART 1. RULES GOVERNI NG TRUSTS

§ 7-1.1 When trust interests not to nerge

A trust is not nerged or invalid because a person, including but not
limted to the creator of the trust, is or may becone the sole trustee
and the sol e holder of the present beneficial interest therein, provided
that one or nore other persons hold a beneficial interest therein,
whet her such interest be vested or contingent, present or future, and
whet her created by express provision of the instrunment or as a result of
reversion to the creator's estate.

§ 7-1.2 Trustee of passive trust not to take

Every di sposition of property shall be nmade directly to the person in
whom the right to possession and incone is intended to be vested and not
to another in trust for such person, and if made to any person in trust
for another, no estate, legal or equitable, vests in the trustee. But
neither this section nor 7-1.1 shall apply to trusts arising or
resulting by inplicaiton of |aw.

8§ 7-1.3 Purchase-noney resulting trust abolished

(a) A disposition of property to one person for a val uabl e
consideration paid, in whole or in part, by another is presuned
fraudul ent as against the creditors of the payor at the time of such
di sposition and, unless the presunption is rebutted, a trust results in
favor of such creditors to the extent necessary to satisfy their clains;
but title to the property vests in the transferee and no trust results
to the payor unless the transferee either:

(1) Takes such property, in his own nane, as an absol ute transfer
wi t hout the consent or know edge of the payor; or

(2) I'n violation of some trust, purchases the property so transferred
Wi th noney or property bel onging to another.



8§ 7-1.4 Purposes for which trust may be created

An express trust nmay be created for any | awful purpose.

8§ 7-1.5 When trust interest inalienable; exception

(a) The interest of the beneficiary of any trust nay be assigned or
ot herwi se transferred, except that:

(1) The right of a beneficiary of an express trust to receive the
i ncome fromproperty and apply it to the use of or pay it to any person
may not be transferred by assignnment or otherw se unless a power to
transfer such right, or any part thereof, is conferred upon such
beneficiary by the instrunment creating or declaring the trust.

(2) The proceeds of a life insurance policy which, under a trust or
ot her agreenent, are upon the death of the insured left with the
i nsurance conpany may not be (A) transferred, (B) subject to commutation
or encunbrance or (C) subject to | egal process except in an action for
necessaries, if provisions to such effect were incorporated in such
trust or other agreenent.

(b) Notw t hstandi ng subparagraph (a) (1):

(1) The beneficiary of an express trust to receive inconme from
property and apply it to the use of or pay it to any person may, unless
ot herwi se provided in the instrunent creating or declaring such trust,
transfer any amount in excess of ten thousand dollars of the annual
i nconme to which the beneficiary is entitled fromsuch trust to the
spouse, issue, ancestors, brothers, sisters, uncles, aunts, nephews or
ni eces of the beneficiary, or to a trustee, conmttee, conservator,
curator, custodian, guardian of the property of a mnor, or the donee of
a power during mnority for the benefit only of any such person bearing
such relationship to the beneficiary, provided that such transfer is
evi denced by a witten instrunment signed and acknow edged by the
beneficiary and delivered to the trustee of the trust, together with an
affidavit by the beneficiary that such transfer and any |ike transfer
concurrently in effect are for all or part of the excess over ten
t housand doll ars of the annual inconme from such trust to which such
beneficiary is entitled, and that he has not received and is not to



recei ve any consideration in noney or noney's worth for the transfer.

(2) Any such transfer shall be effective in any year only as to incone
fromsuch trust in excess of ten thousand dollars, and for this purpose
all previous like transfers applicable to a given year shall be taken
into account. In the event that two or nore transfers are made in or for
any year in a total anount exceeding the incone fromsuch trust properly
transferabl e hereunder, transferees shall be preferred in the order in
which the instrunents of transfer were delivered to the trustee.

(3) Atrustee shall be exonerated and fully discharged for any paynent
nmade to a transferee in reliance on the affidavit of a beneficiary
descri bed in subparagraph (1).

(4) The provisions of this paragraph do not apply to subparagraph (a)
(2):

(c) Atransferee of income may, if he has not received or is not to
recei ve any consideration in noney or noney's worth therefor, nake a
further transfer of such income only to one or nore of the permssible
transferees referred to in subparagraph (b) (1), other than a prior
transferor; provided, however, that upon the death of a transferee any
i nconme not so transferred by himshall be an asset of his estate,
subject to his testamentary disposition or passing to his distributees
under the statutes of descent and distribution.

(d) The beneficiary of an express trust to receive the income from
property and apply it to the use of or pay it to any person is not
precluded by anything contained in this section fromtransferring or
assigning any part or all of such inconme to or for the benefit of
persons whomthe beneficiary is legally obligated to support.

8§ 7-1.6 Application of principal to inconme beneficiary

(a) Notwi thstanding any contrary provision of law, the court having
jurisdiction of an express trust, heretofore created or declared, to
receive the incone fromproperty and apply it to the use of or pay it to
any person, unless otherw se provided in the disposing instrunment, nay
inits discretion nake an all owance from principal to any incone
beneficiary whose support or education is not sufficiently provided for,
to the extent that such beneficiary is indefeasibly entitled to the
principal of the trust or any part thereof or, in case the incone



beneficiary is not entitled to the principal of the trust or any part
thereof, to the extent that all persons beneficially interested in the
trust are adult and conpetent and consent thereto in witing; provided
that the court, after a hearing on notice to all those beneficially
interested in the trust in such manner as the court may direct, is
satisfied that the original purpose of the creator of the trust cannot
be carried out and that such all owance effectuates the intention of the
creator.

(b) Notwi t hstandi ng any contrary provision of law, the court having
jurisdiction of an express trust, hereafter created or declared, to
receive income fromproperty and apply it to the use of or pay it to any
person, unless otherwi se provided in the disposing instrunent, may in
its discretion nmake an allowance fromprincipal to any incone
beneficiary whose support or education is not sufficiently provided for,
whet her or not such person is entitled to the principal of the trust or
any part thereof; provided that the court, after a hearing on notice to
all those beneficially interested in the trust in such manner as the
court may direct, is satisfied that the original purpose of the creator
of the trust cannot be carried out and that such all owance effectuates
the intention of the creator.

(c) I'n the event that an incone beneficiary to whom an all owance is
made, as provided in this section, is or becones entitled to a share of
the principal of the trust, such allowance, w thout interest thereon,
shall be a charge upon such share.

(d) If the application or the possibility of the application of this
section to any trust would reduce or elimnate a charitable deduction
ot herwi se available to any person or entity under the incone tax, gift
tax or estate tax provisions of the internal revenue code, the
provi sions of this section shall not apply to such trust.

(e) A supplenental needs trust which conforns to the provisions of
7-1.12 of this article shall be construed in accordance with the
provi sions of that section.

8§ 7-1.7 Interest remaining in creator of trust

Every |l egal estate and interest not enbraced in an express trust and



not ot herw se di sposed of remains in the creator.

8§ 7-1.8 Duration of trust for benefit of creditors

(a) Where an estate in real property has heretofore vested or shal
hereafter vest in an assignee or other trustee for the benefit of
creditors, it shall cease at the expiration of ten years fromthe tine
the trust was created, except where a different limtation is contained
in the instrunent creating the trust or is otherw se prescribed by |aw
Such estate shall thereupon revert to the assignor.

(b) This section does not apply to a trust of personal property or to
a trust of real property created in connection with the sal vagi ng of
nortgage participation certificates. Nor does this section affect any
rights to the proceeds of a sale of real property made by the assignee
or other trustee for the benefit of creditors.

§ 7-1.9 Revocation of trusts

(a) Upon the witten consent, acknow edged or proved in the nanner
required by the laws of this state for the recording of a conveyance of
real property, of all the persons beneficially interested in a trust of
property, heretofore or hereafter created, the creater of such trust my
revoke or anend the whole or any part thereof by an instrunent in
writing acknowl edged or proved in |like nmanner, and thereupon the estate
of the trustees ceases with respect to any part of such trust property,
t he disposition of which has been revoked. If the conveyance or other
i nstrunment creating a trust of property was recorded in the office of
the clerk or register of any county of this state, the instrunent
revoki ng or anendi ng such trust, together with the consents thereto,
shall be recorded in the sanme office of every county in which the
conveyance or other instrunment creating such trust was recorded.

(b) For the purposes of this section, a disposition, contained in a
trust created on or after Septenber first, nineteen hundred fifty-one,
in favor of a class of persons described only as the heirs, next of kin
or distributees (or by any termof like inport) of the creator of the
trust does not create a beneficial interest in such persons.

(c) Atestanentary or lifetime trust wholly benefitting one or nore



charitabl e beneficiaries nay be term nated as provided for by
subpar agraph two of paragraph (c) of section 8-1.1 of this chapter.

8§ 7-1.10 Provision by non-domiciliary creator as to |law to govern trust

(a) Whenever a person, not domiciled in this state, creates a trust
whi ch provides that it shall be governed by the laws of this state, such
provi sion shall be given effect in determining the validity, effect and
interpretation of the disposition in such trust of:

(1) Any trust property situated in this state at the time the trust is
creat ed.

(2) Personal property, wherever situated, if the trustee of the trust
is a person residing, incorporated or authorized to do business in this
state or a national bank having an office in this state.

8§ 7-1.11 Application of principal to creator of trust as reinbursenent
for taxes

(a) Notwi thstanding any contrary provision of law, the trustee of an
express trust, unless otherw se provided in the disposing instrunent,
may, fromtinme to tine, pay fromprincipal to the creator of such trust
an anmount equal to any inconme taxes on any portion of the trust
principal with which he is charged.

(b) The provisions of this section do not apply to any trust by which
a future estate is indefeasibly vested in the United States or a
political subdivision for exclusively public purposes; a corporation
organi zed exclusively for religious, charitable, scientific, literary or
educati onal purposes, including the encouragenent of art and the
prevention of cruelty to children or animals, no part of the net
earnings of which inures to the benefit of any private sharehol der or
i ndi vidual, and no substantial part of the activities of which is
carrying on propaganda or otherw se attenpting to influence |egislation;
a trustee, or a fraternal society, order or association operating under
the | odge system provided the principal or incone of such trust is to
be used by such trustee or by such fraternal society, order or
associ ation exclusively for religious, charitable, scientific, literary
or educational purposes, or for the prevention of cruelty to children or



animals, and no substantial part of the activities of such trustee or of
such fraternal society, order or association is carrying on propaganda
or otherwi se attenpting to influence legislation; or any veteran's
organi zati on incorporated by Act of Congress, or of its department or

| ocal chapters or posts, no part of the net earnings of which inures to
the benefit of any private sharehol der or individual.

8§ 7-1.12 Suppl enmental needs trusts established for persons with severe
and chronic or persistent disabilities

(a) Definitions: Wien used in this section, unless otherw se expressly
stated or unless the context otherw se requires:

(1) "Devel opnental disability" neans devel opnental disability as
defined in subdivision twenty-two of section 1.03 of the nmental hygi ene
| aw.

(2) "Governnment benefits or assistance"” neans any program of benefits
or assistance which is intended to provide or pay for support,
mai nt enance or health care and which is established or admnistered, in
whole or in part, by any federal, state, county, city or other
governnental entity.

(3) "Mental illness" neans nental illness as defined in subdivision
twenty of section 1.03 of the nental hygiene | aw.

(4) "Person with a severe and chronic or persistent disability" neans
a person (i) with mental illness, devel opnental disability, or other
physi cal or nental inpairnent;

(ii) whose disability is expected to, or does, give rise to a
| ong-term need for specialized health, nmental health, devel opnent al
disabilities, social or other related services; and

(iii) who may need to rely on governnent benefits or assistance.

(5) "Supplenmental needs trust" nmeans a discretionary trust established
for the benefit of a person with a severe and chronic or persistent
disability (the "beneficiary") which conforns to all of the follow ng
criteria:

(i) The trust docunent clearly evidences the creator's intent to
suppl ement, not supplant, inpair or dimnish, governnent benefits or
assi stance for which the beneficiary may otherw se be eligible or which
the beneficiary may be receiving, except as provided in clause (ii) of



t hi s subpar agr aph;

(ii) The trust docunent prohibits the trustee from expendi ng or
distributing trust assets in any way which nay supplant, inpair or
di mi ni sh governnent benefits or assistance for which the beneficiary nmay
ot herwi se be eligible or which the beneficiary nmay be receiving;
provi ded, however, that the trustee may be authorized to nake such
distributions to third parties to neet the beneficiary's needs for food,
clothing, shelter or health care but only if the trustee determ nes (A)
that the beneficiary's basic needs will be better net if such
distribution is nade, and (B) that it is in the beneficiary's best
interests to suffer the consequent effect, if any, on the beneficiary's
eligibility for or receipt of governnent benefits or assistance;

(iii) The beneficiary does not have the power to assign, encunber,
direct, distribute or authorize distributions fromthe trust;

(iv) If an inter vivos trust, the creator of the trust is a person or
entity other than the beneficiary or the beneficiary's spouse; and

(v) Notw t hstandi ng subparagraph (iv) of this paragraph, the
beneficiary of a supplenental needs trust nay be the creator of the
trust if such trust neets the requirenents of subparagraph two of
par agraph (b) of subdivision two of section three hundred sixty-six of
the social services |law and of the regul ations inplenenting such
cl auses. Provided, however, that if the trust is funded with the
proceeds of retroactive paynents nade as a result of a court action and
due the beneficiary under the federal supplenental security incone
program as established under title XVl of the federal social security
act, the creation of a supplenental needs trust by the beneficiary under
t hi s subparagraph shall not inpair nor limt any right under applicable
| aw of a representative payee to receive reinbursenent out of such
proceeds for expenses incurred on behalf of the beneficiary pending the
determ nation of the beneficiary's eligibility for such federal
suppl emental security income program nor any right under applicable | aw
of any state or | ocal governnental entity which provided the beneficiary
wWith interi massistance pending the determ nation of the beneficiary's
eligibility for such federal supplenental security income programto be
repai d out of such proceeds for the anobunt of such interim assistance.

(6) A "beneficiary" neans a person with a severe and chronic or
persistent disability who is a beneficiary of a supplenental needs



trust.

(b) A supplenental needs trust shall be construed in accordance with
the foll ow ng:

(1) It shall be presuned that the creator of the trust intended that
nei ther principal nor inconme be used to pay for any expense which woul d
ot herwi se be paid by governnent benefits or assistance for which the
beneficiary m ght otherw se be eligible or which the beneficiary m ght
be receiving, notw thstanding any authority the trustee may have to nake
distributions for food, clothing, shelter or health care as provided in
clause (ii) of subparagraph five of paragraph (a) of this section;

(2) Section 7-1.6 of this article shall not be applicable to the
extent that the application or possible application of that section
woul d reduce or elimnate the beneficiary's entitlenent to government
benefits or assistance;

(3) Neither principal nor inconme held in trust shall be deenmed an
avai l abl e resource to the beneficiary under any program of governnent
benefits or assistance; however, actual distributions fromthe trust may
be considered to be incone or resources of the beneficiary to the extent
provi ded by the ternms of any such program

(4) The trustee of the trust shall not be deened to be hol di ng assets
for the benefit of the beneficiary for purposes of section 43.03 of the
mental hygi ene | aw or section one hundred four of the social services
| aw; and

(5) If the trust provides the trustee with the authority to nake
distributions for food, clothing, shelter or health care as provided in
clause (ii) of subparagraph five of paragraph (a) of this section, and
if the nere existence of that authority woul d, under the ternms of any
program of government benefits or assistance, result in the
beneficiary's | oss of government benefits or assistance, regardless of
whet her such authority were actually exercised, then:

(i) if the trust instrunent expressly provides, such provision shal
be null and void and the trustee's authority to nmake such distributions
shall cease and shall be Iimted as otherw se provided; or

(ii) the trust shall no | onger be treated as a suppl enental needs
trust under this section and the trust shall be construed, and the trust
assets considered, without regard to the provisions of this section.

(c) (1) Paragraph (b) of this section shall not apply to the extent



that the trust is funded, directly or indirectly, by the beneficiary,
except as provided in clause (v) of subparagraph five of paragraph (a)
of this section, by someone with a |legal obligation of support to the
beneficiary, or by sonmeone with another financial obligation to the
beneficiary to the extent of such obligation, at the tine the
beneficiary is receiving or applying to receive:

(i) CGovernnment benefits or assistance for which an incone and resource
calculation is made; or

(ii) Services, care or assistance for which paynent or reinbursenent
is or may be sought under section 43.03 of the nental hygiene | aw or
section one hundred four of the social services |aw

(2) To the extent that said paragraph (b) does not apply, the trust
shall not be treated as a suppl enental needs trust under this section,
and the trust shall be construed, and the trust assets considered,

Wi thout regard to the provisions of this section.

(d) The provisions of paragraph (b) of this section shall not apply to
bar cl aims by governnent agai nst persons with an interest in or under
the trust other than the beneficiary.

(e) (1) The follow ng | anguage may be used as part of a trust
instrument, but is not required, to qualify a trust as a suppl enenta
needs trust:

1. The property shall be held, IN TRUST, for the benefit of
(hereinafter the "beneficiary") and shall be
hel d, managed, invested and reinvested by the trustee, who shall coll ect
the incone therefromand, after deducting all charges and expenses
properly attributable thereto, shall, at any tinme and fromtine to tine,
apply for the benefit of the beneficiary, so nuch (even to the extent of
t he whole) of the net incone and/or principal of this trust as the
trustee shall deem advisable, in his or her sole and absol ute

di scretion, subject to the Iimtations set forth bel ow. The trustee
shall add to the principal of such trust the bal ance of net income not
so paid or applied.

2. It is the grantor's intent to create a suppl enmental needs trust
whi ch confornms to the provisions of section 7-1.12 of the New York
estates, powers and trusts law. The grantor intends that the trust



assets be used to suppl enent, not supplant, inpair or dimnish, any
benefits or assistance of any federal, state, county, city, or other
governnmental entity for which the beneficiary may ot herw se be eligible
or which the beneficiary nay be receiving. Consistent with that intent,
it is the grantor's desire that, before expending any anounts fromthe
net income and/or principal of this trust, the trustee consider the
availability of all benefits from governnent or private assistance
prograns for which the beneficiary nay be eligible and that, where
appropriate and to the extent possible, the trustee endeavor to maxi m ze
the collection of such benefits and to facilitate the distribution of
such benefits for the benefit of the beneficiary.

3. None of the incone or principal of this trust shall be applied in
such a manner as to supplant, inpair or dimnish benefits or assistance
of any federal, state, county, city, or other governnental entity for
whi ch the beneficiary nay otherw se be eligible or which the beneficiary
may be recei ving.

4. The beneficiary does not have the power to assign, encunber,
direct, distribute or authorize distributions fromthis trust.

(2) (i) If the creator elects, the follow ng additional |anguage may
be used:

5. Notwi thstanding the provisions of paragraphs two and three above,
the trustee may make distributions to neet the beneficiary's need for
food, clothing, shelter or health care even if such distributions my
result in an inpairment or dimnution of the beneficiary's receipt or
eligibility for governnment benefits or assistance but only if the
trustee determnes that (i) the beneficiary's needs will be better net
if such distribution is nade, and (ii) it is in the beneficiary's best
interests to suffer the consequent effect, if any, on the beneficiary's
eligibility for or receipt of governnent benefits or assistance.

(ii) If the trustee is provided with the authority to make the
di stributions as described in subparagraph (2) (i), the creator may
el ect to add the foll ow ng cl ause:

; provided, however, that if the nere existence of the trustee's
authority to make distributions pursuant to this paragraph shall result



in the beneficiary's | oss of governnent benefits or assistance,
regardl ess of whether such authority is actually exercised, this

par agraph shall be null and void and the trustee's authority to nake
such distributions shall cease and shall be limted as provided in
par agraphs two and three above, w thout exception.

(f) Nothing in this section shall affect the establishnent,
interpretation or construction of trust instrunents which do not conform
with the provisions of this section, nor shall this section inpair the
state's authority to be paid fromor seek reinbursenment fromany trust
whi ch does not conformw th the provisions of this section or to deem
the principal or incone of such trust an avail abl e resource under any
program of governnment benefits or assistance.

8§ 7-1.13 Division of trusts and establishnent of separate trusts

(a) Notwi thstanding any contrary provision of |law, unless expressly
prohi bited by the terns of the disposing instrunent:

(1) the trustee of an express trust (which termas defined in
paragraph (g) of this section may nmean the executor or administrator) is
aut hori zed wi thout prior court approval or the consent of the persons
interested to establish two or nore separate trusts in order to
segregate for any of the follow ng purposes:

(A) property held in trust in which a spouse or surviving spouse has a
qualifying income interest with respect to which an el ection has been or
will be made in whole or in part under section 2056(b)(7), 2056A or
2523(f) of the United States Internal Revenue Code of 1986 from property
with respect to which no election has been or will be made;

(B) property held in trust with respect to which a nmarital deduction
under section 2056 or 2523 of the United States Internal Revenue Code
woul d be avail able, by election or otherwi se, fromproperty held in
trust for persons other than the spouse or surviving spouse, so that one
or nore of such separate trusts qualify for the deduction under said
secti ons;

(C) property held in trust with respect to which a charitable
deducti on under section 2055 or 2522 of the United States Internal
Revenue Code woul d be available fromproperty held in trust for persons
not described in said sections, so that one or nore of such separate



trusts qualify for the deduction under said sections;

(D) property held in trust which is or woul d be excepted, excluded or
exenpt from or under Chapter 13 (tax on generation-skipping transfers)
of the United States Internal Revenue Code from such property which is
not so excepted, excluded or exenpt, so that one or nore of such
separate trusts will have an inclusion ratio of zero, or so that one or
nore of such separate trusts qualify for the grandchild exception under
section 1433(b)-(d) of the Tax Reform Act of 1986, as amended;

(E) property held in trust for one (of two or nore beneficiaries) from
property held in trust for such other beneficiaries, so that one or nore
of such separate trusts shall be a qualified subchapter S trust under
section 1361(d) of the United States Internal Revenue Code;

(F) property transferred in trust by a creator (including but not
limted to a transfer treated as nade by a spouse by reason of section
2513 of the United States Internal Revenue Code) from property
transferred in trust by one or nore different creators; and

(G property transferred in trust by a creator (including but not
limted to a transfer treated as nade by a spouse by reason of section
2513 of the United States Internal Revenue Code) pursuant to a disposing
i nstrument fromproperty transferred by the sane creator pursuant to
anot her di sposi ng instrunent;

(2) the trustee of an express trust may divide such trust into two or
nore separate trusts, with the consent of all persons interested in the
trust but without prior court approval, for any reason which is not
directly contrary to the primary purpose of the trust; and

(3) the court having jurisdiction of an express trust, upon the
petition of the trustee or of any person interested in the trust and
upon notice to all such persons, nmay direct the establishnment of two or
nore separate trusts for any reason not directly contrary to the prinmary
pur pose of the trust.

(b) Unless the court otherwi se directs, the trusts established under
this section shall be deemed to have been established as of the
effective date of the disposing instrunent; provided that the
establishment of separate trusts under subparagraph two of paragraph (a)
of this section nmay becone effective upon the date or dates provided in
the instrunent filed under paragraph (e) of this section.

(c) Except as inplicit in the establishnment of separate trusts



aut hori zed by this section, the ternms of the disposing instrunent,

subj ect to nodifications approved by the court, shall govern each
separate trust established hereunder, except that separate trusts for
one or nore nenbers of a class of beneficiaries my be established under
subpar agraph two of paragraph (a) of this section wi thout nodification
by the court if the property held in trust is distributed to such
separate trusts for one or nore nenbers of such class on the basis of
share per stirpes, per capita, or by representation, whichever is
consistent with the terns of the disposing instrunent.

(d) Unless the court otherw se directs, and except in the case of the
establ i shment of separate trusts under clauses (F) and (G of
subpar agr aph one of paragraph (a) of this section where the original
assets remain or can be traced, the property distributed to the separate
trust shall be fairly representative of appreciation or depreciation and
shal | be based upon the fair market value of the assets on the date or
dates of the distributions of such assets to the separate trusts.

(e) Separate trusts shall be established under subparagraphs one and
two of paragraph (a) of this section by an instrunment or instrunents in
writing, signed and acknow edged by the trustee and if under
subpar agraph two of paragraph (a) of this section shall also be signed
and acknow edged by all the persons interested in the trust (or the
guardi an of the property, commttee, conservator, adult guardi an, or
personal representative of such persons each of whomis hereby enpowered
to consent thereto without prior court approval). Such instrunents shal
be filed in the office of the clerk of the court having jurisdiction
over the trust; and a copy thereof shall be served on all persons
interested in the trusts (or the guardian of the property, conmttee,
conservator, adult guardian, or personal representative of such
persons), by registered or certified mail, return receipt requested, or
by personal delivery or upon application of the trustee in any other
manner directed by the court.

(f) The term "disposing instrunent” shall nean the will, trust
agreenent, instrunment exercising a power of appointnent or other
i nstrument creating such a trust or transferring property to such trust;
provided that in the case of an instrunment exercising a limted or
testamentary power of appointnent, the term "di sposing instrunent” may
also refer to the instrunment creating such power (if applicable under



t he circunstances).
(g) I'n any case where the United States Internal Revenue Code requires
that an election or other action be nmade or taken by the executor or if

no trustee of a trust under a will has qualified, the term"trustee" as
used in this section shall nmean the executor or admnistrator of an
estate. In any such case, the trustee shall conply with any action

taken by the executor or admnistrator under this section.

(h) For the purposes of this section, the phrase "all persons
interested in the trust” shall nean all the persons upon whom service of
process would be required in a proceeding for the judicial settlenent of
the account of the trustee, taking into account section three hundred
fifteen of the surrogate's court procedure act.

(i) References to sections of the United States Internal Revenue Code
shall refer to the United States Internal Revenue Code of 1986 as
anended fromtinme to tine, or to correspondi ng provisions of subsequent
i nternal revenue | aws, and shall also refer to correspondi ng provisions
of state | aw

(j) Unless otherwi se provided for in the disposing instrunment, the
commi ssions allowed to a trustee as determ ned under article
twenty-three of the surrogate's court procedure act, as anended from
time to tine, shall not be increased by reason of the establishnent of
separate trusts pursuant to subparagraph one of paragraph (a) of this
section unless the court otherwi se permts an increase, provided,
however, that such trustee shall be entitled to charge the trust for any
addi ti onal reasonabl e and necessary expenses incurred in the
adm ni stration of such separate trusts.

(k) For purposes of subparagraphs (a)(2) and (3) of this section, a
division of a trust into two or nore separate trusts to permt one or
nore such trusts to be governed by article 11-A and anot her one or nore
such trusts to be governed by 11-2.4 shall be deened to be for a reason
which is not directly contrary to the primary purpose of the trust
unl ess such division is expressly prohibited by the terns of the
di sposi ng i nstrunent.

§ 7-1.14 Wio may make a lifetine trust



Any person, as defined in 1-2.12, may by lifetime trust dispose of
real and personal property. A natural person who creates a lifetine
trust shall be eighteen years of age or ol der

§ 7-1.15 What property may be di sposed of by lifetine trust

Every estate in property may be di sposed of by lifetine trust.

8§ 7-1.16 Revocation of lifetinme trust by wll

Alifetinme trust shall be irrevocable unless it expressly provides
that it is revocable. In addition to the nethod set forth in 7-1.17, a
revocable lifetinme trust can be revoked or anended by an express
direction in the creator's will which specifically refers to such
lifetime trust or a particul ar provision thereof.

8§ 7-1.17 Execution, anmendnent and revocation of lifetime trusts

(a) Every lifetine trust shall be in witing and shall be executed and
acknow edged by the person establishing such trust and, unless such
person is the sole trustee, by at |east one trustee thereof, in the
manner required by the laws of this state for the recording of a
conveyance of real property or, in lieu thereof, executed in the
presence of two witnesses who shall affix their signatures to the trust
i nstrunent.

(b) Any anendment or revocation authorized by the trust shall be in
writing and executed by the person authorized to anend or revoke the
trust, and except as otherw se provided in the governing instrunent,
shal | be acknow edged or witnessed in the manner required by paragraph
(a) of this section, and shall take effect as of the date of such
execution. Witten notice of such amendnent or revocation shall be
delivered to at | east one other trustee within a reasonable tine if the
person executing such amendnent or revocation is not the sole trustee,
but failure to give such notice shall not affect the validity of the
anmendnent or revocation or the date upon which sane shall take effect.



No trustee shall be liable for any act reasonably taken in reliance on
an existing trust instrunment prior to actual receipt of notice of
anendnent or revocation thereof.

§ 7-1.18 Funding of lifetime trust

Alifetime trust shall be valid as to any assets therein to the extent
t he assets have been transferred to the trust. For purposes of this
section, (a) transfer is not acconplished by recital of assignnent,
hol ding or receipt in the trust instrunent, and (b) in the case of a
trust of which the creator is the sole trustee, transfer shall nean in
the case of assets capable of registration such as real estate, stocks,
bonds, bank and brokerage accounts and the |like, the recording of the
deed or the conpletion of registration of the asset in the nane of the
trust or trustee, and in the case of other assets a witten assignnent
describing the asset with particularity.

8§ 7-1.19 Application for term nation of uneconom cal trust

(a) Notwi thstanding sections 7-1.5 and 7-2.4 of this article or any
ot her contrary provision of |aw

(1) Any trustee or beneficiary of a lifetinme or testanmentary express
trust (other than a wholly charitable trust) nmay, by application to the
surrogate's court having jurisdiction over the trust, seek a termnation
of such trust when the expense of administering the trust is
uneconom cal .

(2) 1f, upon such application, the court finds that continuation of
the trust is economically inpracticable, that the express terns of the
di sposing instrunment do not prohibit its early term nation, and that
such term nati on woul d not defeat the specified purpose of the trust and
woul d be in the best interests of the beneficiaries, the court may nake
an order or decree termnating the trust and directing the distribution
of the trust assets to and anong those beneficiaries who at the tinme are
entitled (or entitled in the discretion of the trustee) to the incone
and/ or principal of the trust and those beneficiaries who woul d be
entitled (or entitled in the discretion of the trustee) to the incone



and/or principal of the trust if it were to termnate i medi ately before
such order or decree. The distribution of the trust assets shall be nade
i n such manner, proportions and shares as in the judgnent of the court
will effectuate the intention of the creator.

(b) Notice of the application shall be given to such persons and at
such time and in such manner as the court, in its discretion, may
direct.

(c) If the application or the possibility of the application of this
section to any trust would reduce or elimnate a charitable deduction
ot herwi se avail able to any person under the inconme tax, gift tax, estate
tax or generation-skipping transfer tax provisions of the United States
I nternal Revenue Code, or the laws of any state of the United States or
of the District of Colunbia, this section shall not apply to such trust.

(d) This section shall not apply to a supplenental needs trust which
conforms to the provisions of section 7-1.12 of this part.

PART 2. RULES GOVERNI NG TRUSTEES

§ 7-2.1 Extent of trustee's estate

(a) Except as otherwi se provided in this article, an express trust
vests in the trustee the | egal estate, subject only to the execution of
the trust, and the beneficiary does not take any |l egal estate in the
property but nmay enforce the trust.

(b) This section does not prevent the creator of a trust from
providing to whomthe property shall belong in the event of the failure
or termnation of the trust or from di sposing of the property subject to
the execution of the trust. Such a transferee shall have a | egal estate
in the property as against all persons except the trustee and those
lawful Iy claimng under him

(c) Atrust as described in sections 9-1.5, 9-1.6 and 9-1.7 of the
estates, powers and trusts law, including a business trust as defined in
subdi vi sion two of section two of the general associations |aw, may
acquire property in the name of the trust as such nane is designated in
the instrunent creating said trust. Any property, so acquired can be
conveyed, encunbered or otherw se disposed of only in such nane by a



conveyance, encunbrance or other instrunment executed by:

(1) the person or persons authorized by the instrument creating said
trust; or

(2) the person or persons authorized by a resolution duly adopted by
the trustees; or

(3) a majority of the trustees unless the instrument creating said
trust otherw se provides.

Any instrunent of conveyance, encunbrance or disposition delivered
prior to the effective date of this section to or by a trust to which
this section applies, in its trust nane is hereby validated provided
that no action or proceeding to cancel or disaffirmit shall be
instituted within one year fromthe effective date hereof, but nothing
herei n contained shall affect any such pending action or proceeding.

8§ 7-2.2 \When estate of trustee ceases

When the purpose for which an express trust is created ceases, the
estate of the trustee al so ceases.

8§ 7-2.3 Trust estate not to descend on death of trustee; appointnent,
duties and rights of successor trustee

(a) On the death of the sole surviving trustee of an express trust,
the trust estate does not vest in his personal representative or pass to
his distributees or devisees, but, in the absence of a contrary
direction by the creator, if the trust has not been executed, the trust
estate vests in the suprene court or the surrogate's court, as the case
may be, and the trust shall be executed by a person appointed by the
court.

(b) Upon such notice to the beneficiaries of the trust as the court
may direct of an application for the appointnent of a successor trustee,
unl ess the creator has directed otherw se, the court nmay appoint a
successor trustee, even though the trust has term nated, whenever in the
opi nion of the court such appointnent is necessary for the effective
adm nistration and distribution of the trust estate, subject to the



fol | ow ng:

(1) A successor trustee shall give security in such anount as the
court may direct.

(2) A successor trustee shall be subject to the sane duties, as to
accounting and trust admi nistration, as are inposed by |law on trustees
and, in addition to the reasonabl e expenses incurred in the course of
trust administration, shall be entitled to such conm ssions as nay be
fixed by any court having jurisdiction to pass upon such trustee's final
account, which shall in no case exceed the conm ssions allowable by |aw
to trustees.

8§ 7-2.4 Act of trustee in contraventi on of trust

If the trust is expressed in the instrunent creating the estate of the
trustee, every sale, conveyance or other act of the trustee in
contravention of the trust, except as authorized by this article and by
any other provision of law, is void.

8§ 7-2.5 Suspension of powers of trustee in war service

(a) Whenever a trustee of an express trust is engaged in war service,
as defined in this section, such trustee or any other person interested
in the trust estate nay present a petition to the suprene court or the
surrogate's court, as the case may be, to suspend the powers of such
trustee while he is so engaged and until the further order of the court,
and if the suspension of such trustee will |eave no person acting as
trustee or |eave a beneficiary of such trust as the only acting trustee
thereof, the petition nust pray for the appointnent of a successor
trustee, unless a successor has been named in the trust instrunent and
is not engaged in war service or is not for any other reason unable or
unwi I ling to act as such trustee.

(b) For the purposes of this section, a trustee is engaged in war
service in any of the follow ng cases:

(1) If he is a menber of the arned forces of the United States or of
any of its allies, or if he has been accepted for such service and is
awai ti ng i nduction.



(2) If he is engaged in any work abroad in connection with a
governnmental agency of the United States or with the Anerican Red Cross
Soci ety or any other body with simlar objectives.

(3) If he is interned in any eneny country or is in a foreign country
or a possession or dependency of the United States and is unable to
return to this state.

(4) If he is a menber of the Merchant Marine or simlar service.

(c) Where the application is nade by a trustee engaged in war service,
notice shall be given to such persons and in such manner as the court
may direct. Where the application is nade by any other person interested
in the trust estate and the trustee is in the arnmed forces of the United
States, notice shall be given to such trustee in such manner as the
court may direct. In every other case, where the application is made by
a person other than the trustee, notice thereof shall be given to such
persons and in such nanner as the court may direct.

(d) Upon the filing of the petition and proof of service of notice
prescribed in paragraph (c), the court may, notw thstandi ng any ot her
provi sion of law, suspend the trustee engaged in war service fromthe
exercise of all of his powers and duties while engaged in such service
and until the further order of the court. The order may further provide
that the remaining trustee or, if there is none, the successor naned in
the trust instrument or appointed by the court may exercise all of the
powers and be subject to all of the duties of the original trustee.

(e) The successor trustee shall be limted to comm ssions as conputed
under SCPA 2308 or 2309, whichever is applicable, upon incone received
and di sbursed and upon principal disbursed. Conm ssions may al so be
al l oned under 2308 or 2309 upon rents if he is authorized or required to
collect the rents of and nanage real property. In case of the
resignation or renoval of the suspended trustee, or in the event of such
trustee's death, the foregoing basis for conputing the comm ssions shal
not apply and his conm ssions shall be conputed in the sanme nmanner as
t hose of any other trustee.

(f) Wien the suspended trustee ceases to be engaged in war service he
may, upon application to the court and upon such notice as the court may
direct, be reinstated as trustee if any of the duties of such office
remai n unexecuted. |If the suspended trustee is reinstated the court
shal | thereupon renove his successor and make such ot her order as



justice requires, but such renoval shall not bar the successor from
subsequently qualifying as a trustee if for any reason it thereafter
becones necessary to appoint a trustee.

§ 7-2.6 Resignation, suspension or renoval of trustee

(a) Subject to the relevant provisions of the civil practice |aw and
rul es, the suprene court has power:

(1) On the application of a trustee, to accept his resignation and to
di scharge himon such terns as it deens proper

(2) On the application of any person interested in the trust estate,
to suspend or renove a trustee who has violated or threatens to violate
his trust, who is insolvent or whose insolvency is inmmnent or
appr ehended or who for any reason is a person unsuitable to execute the
trust.

(3) In case of the resignation or renoval of a trustee, to appoint a
successor trustee and, if there is no acting trustee, to cause the trust
to be executed by a receiver or other officer under its direction. This
section does not apply to a trust arising or resulting by inplication of
| aw, nor where other provision is made by |aw for the resignation,
suspensi on or renoval of a trustee or the appointnent of a successor
t rust ee.

8§ 7-2.7 Accounting by trustee in supreme court

(a) Any proceeding for an accounting or other relief brought by a
trustee or by a substituted or successor trustee may be commenced by
such notice to the beneficiaries of the trust as the suprene court nay
direct.

(b) I'n case of the resignation, suspension or renoval, pursuant to
this article, of any trustee of a trust which includes real property and
nortgage participation certificates held by nore than one person and
secured by a nortgage on real property or any estate therein, paynent of
which certificates is not guaranteed by the trustee or by any title or
nortgage guaranty or investnent conpany, the court in its discretion my
di spense with a formal accounting by such trustee; but the trustee shal
file with the court a statement of the condition of the trust and of the



security underlying such certificates as of the date of his resignation,
suspensi on or renoval and shall assign, transfer or convey all of the
assets of the trust to the successor trustee or to the receiver or other
of fi cer appointed by the court, as the case may be.

§ 7-2.8 Comm ssions of trustee to sell real property for benefit of
creditors

A trustee of a trust to sell real property for the benefit of
creditors is entitled to the same conm ssions as an assignee for the
benefit of creditors.

PART 3. RIGHTS OF PURCHASERS, CREDI TORS AND OTHER PERSONS

8§ 7-3.1 Disposition in trust for creator void as against creditors

(a) A disposition in trust for the use of the creator is void as
agai nst the existing or subsequent creditors of the creator.

(b) (1) For purposes of paragraph (a) of this section, all trusts,
custodi al accounts, annuities, insurance contracts, nonies, assets or
i nterests established as part of, and all paynents from either an
i ndi vidual retirement account plan which is qualified under section 408
or section 408A of the United States Internal Revenue Code of 1986, as
anended, or a Keogh (HR-10), retirenent or other plan established by a
corporation, which is qualified under section 401 of the United States
I nternal Revenue Code of 1986, as anended, shall not be considered a
di sposition in trust for the use of the creator, even though the creator
is (i) in the case of an individual retirenent account plan, an
i ndi vidual who is the settlor of and depositor to such account plan, or
(ii) a self-enployed individual, or (iii) a partner of the entity
sponsoring the Keogh (HR-10) plan, or (iv) a sharehol der of the
corporation sponsoring the retirenment or other plan.

(2) Al trusts, custodial accounts, annuities, insurance contracts,
noni es, assets, or interests described in subparagraph one of this
par agr aph shall be conclusively presuned to be spendthrift trusts under



this section and the common | aw of the state of New York for al

pur poses, including, but not limted to, all cases arising under or
related to a case arising under sections one hundred one to thirteen
hundred thirty of title eleven of the United States Bankruptcy Code, as
anended.

(3) This section shall not inpair any rights an individual has under a
qualified donestic relations order as that termis defined in section
414(p) of the United States Internal Revenue Code of 1986, as anended.

(4) Additions to an asset described in subparagraph one of this
par agraph shall not be exenpt from application to the satisfaction of a
noney judgnment if (i) nade after the date that is ninety days before the
i nterposition of the claimon which such judgnment was entered, or (ii)
deened to be voi dabl e transacti ons under article ten of the debtor and
creditor |aw

(c) A provision in any trust, other than a testamentary trust or a
trust which neets the requirenments of subparagraph two of paragraph (b)
of subdivision two of section three hundred sixty-six of the soci al
services |law and of the regul ations inplenenting such clauses, which
provides directly or indirectly for the suspension, term nation or
di version of the principal, incone or beneficial interest of either the
creator or the creator's spouse in the event that the creator or
creator's spouse should apply for nedical assistance or require nedical,
hospital or nursing care or long termcustodial, nursing or nedical care
shall be void as against the public policy of the state of New York,

Wi thout regard to the irrevocability of the trust or the purpose for
whi ch the trust was created.

(d) A disposition in trust shall not be considered to be for the use
of the creator under paragraph (a) of this section by reason of the
trustee's authority to pay trust principal to the creator pursuant to
section 7-1.11 of this article. Nor shall a disposition in trust be
considered to be for the use of the creator under paragraph (a) of this
section where the trustee is authorized under the trust instrunent or
any other provision of law to pay or reinburse the creator for any tax
on trust income or trust principal that is payable by the creator under
the | aw i nposing such tax or to pay any such tax directly to the taxing
authorities. No creditor of a trust creator shall be entitled to reach
any trust property based on the discretionary powers described in this



par agr aph.

8§ 7-3.2 Bona fide purchasers and creditors protected

An express trust not declared in the disposition to the trustee or an
inplied or resulting trust does not defeat the title of a purchaser from
the trustee for value and without notice of the trust, or the rights of
a creditor who extended credit to the trustee in reliance upon his
apparent ownership of the trust property.

8§ 7-3.3 Person paying noney to the trustee protected

A person who in good faith transfers noney or property to a trustee is
not responsible for the proper application of such noney or property;
and any right or title derived by himfromthe trustee in consideration
of such transfer is not affected by the trustee's m sapplication of such
noney or property.

8§ 7-3.4 Excess income fromtrust property subject to creditors' clains

Where a trust is created to receive the incone fromproperty and no
valid direction for accunulation is given, the inconme in excess of the
sum necessary for the education and support of the beneficiary is
subject to the clains of his creditors in the same manner as ot her
property which cannot be reached by executi on.

§ 7-3.5 Rights of creditors to obtain information concerning
beneficiaries
(a) Any person who has furnished necessaries to a beneficiary of any
trust may apply to the court having jurisdiction of the trust for an
order directing the trustee thereof to furnish to the applicant the true
and full name and residence address of any such beneficiary. As used in
this section, the term "necessaries" neans goods furnished and services



performed suitable to the condition in life of the person to whomthey
are furni shed or for whose benefit they are perfornmed, and which neet
his actual needs at the tinme such necessaries are provided.

(b) The application shall be nade by a verified petition which states
(1) the nanme and address of petitioner, (2) the nature and extent of the
necessari es provided, (3) the person by whom and the circunstances under
whi ch they were provided, (4) the anount of the indebtedness clainmed to
exist, (5) the nanme of the person to whom or for whose benefit such
necessari es were provided, (6) a description of the trust of which the
person to whom such necessaries were provided is a beneficiary and (7)
the nane of the trustee adm nistering such trust.

(c) Such petition shall also show the efforts nmade by the petitioner
to locate the beneficiary and that nore than ten days have el apsed since
petitioner requested in witing that the trustee furnish the address of
any such beneficiary. The petition may contain such other information as
is relevant to the inquiry.

(d) The proceeding may be initiated by citation or order to show cause
served on the trustee personally or in such manner and at such tine as
the court nmay direct. A copy of the petition shall be served with the
process.

(e) Upon the return of the process the court, if satisfied that the
al l egations of the petition are true and that the petitioner is entitled
to the relief sought, may nake an order directing the trustee to furnish
to petitioner the true and full name and residence address of any
beneficiary to whom necessaries were provided. The order nmay fix the
time within which such name and address shall be furnished. Failure to
conply with an order so made shall be puni shable as a contenpt of court.

PART 5. Bank Accounts in Trust Form

§ 7-5.1 Definitions

(a) A "beneficiary" is a person who is described by a depositor as a
person for whoma trust account is established or nmintained.

(b) A "depositor" is a person in whose name a trust account subject to
this part is established or naintained.



(c) A"financial institution" is a bank, trust conpany, national
banki ng associ ati on, savings bank, industrial bank, private banker,
forei gn banki ng corporation, federal savings and | oan association, a
savings institution chartered and supervi sed as a savings and | oan or
simlar institution under federal law or the laws of a state, a federal
credit union, or a credit union chartered and supervi sed under the | aws
of a state.

(d) A "trust account" includes a savings, share, certificate or
deposit account in a financial institution established by a depositor
describing hinself as trustee for another, other than a depositor
describing hinmself as acting under a will, trust instrument or other
instrunment, court order or decree.

8§ 7-5.2 Terns of a trust account

The funds in a trust account, which shall include any dividends or
i nterest thereon, shall be trust funds subject to the follow ng terns:

(1) The trust can be revoked, term nated or nodified by the depositor
during his lifetime only by nmeans of, and to the extent of, wthdrawals
fromor charges against the trust account made or authorized by the
depositor or by a witing which specifically nanes the beneficiary and
the financial institution. The witing shall be acknow edged or proved
in the manner required to entitle conveyances of real property to be
recorded, and shall be filed with the financial institution wherein the
account is maintained.

(2) A trust can be revoked, term nated or nodified by the depositor's
will only by neans of, and to the extent of, an express direction
concerni ng such trust account, which nust be described in the will as
being in trust for a nanmed beneficiary in a naned financial institution.
Where the depositor has nore than one trust account for a particular
beneficiary in a particular financial institution, such a direction wll
affect all such accounts, unless the direction is |limted to one or nore
accounts specifically identified by account nunber in addition to the
foregoi ng requirenents. A testanentary revocation, termnation or
nodi fication under this paragraph can be effected by express words of
revocation, termnation or nodification, or by a specific bequest of the



trust account, or any part of it, to soneone other than the beneficiary.
A bequest of part of a trust account shall operate as a pro tanto
revocation to the extent of the bequest.

(3) If the depositor survives the beneficiary, the trust shal
termnate and title to the funds shall continue in the depositor free
and clear of the trust.

(4) If the beneficiary survives the depositor, and the depositor's
wi |l contains no provision revoking, termnating or nodifying the trust
account under paragraph (2), the trust shall termnate and title to the
funds shall vest in the beneficiary free and clear of the trust.

(5) If the beneficiary survives the depositor and the depositor's wll
cont ai ns | anguage sufficient under paragraph two of this section, to
revoke, termnate or nodify the trust, in whole or in part, that part of
the trust which is affected shall termnate and title to the funds shal
be subject to disposition by the depositor's will, free and clear of the
trust.

§ 7-5.3 Paynent to beneficiary

(a) If the beneficiary survives the depositor under the circunstances
provi ded in paragraph four of section 7-5.2, the funds shall be paid to
the beneficiary upon his order, if, at the tinme of his demand for
paynment of all or part of the funds, he is eighteen or nore years of
age.
(b) If the beneficiary survives the depositor under the circunstances
provi ded in paragraph four of section 7-5.2, and if the beneficiary is
under ei ghteen years of age at the tinme denmand for paynent of any part
or all of the funds is nade, the funds may be paid to the order of the
parent or parents of the beneficiary to be held for the use and benefit
of such infant beneficiary or to the order of the duly appointed
guardi an of the property of the beneficiary, if the funds are equal to
or are less than ten thousand dollars; but if the funds are nore than
ten thousand dollars, the funds nay be paid only to the order of the
dul y appoi nted guardi an of the property of the beneficiary.

§ 7-5.4 Effect of paynent



A financial institution which, upon the death of a depositor and prior
to service upon it of a restraining order, injunction or other
appropriate process froma court of conpetent jurisdiction prohibiting
paynment, nakes paynent to a beneficiary or if the beneficiary is under
ei ghteen years of age, to the guardian of the property or to the parent
or parents of the infant beneficiary pursuant to section 7-5.3, shall,
to the extent of such paynment, be released fromliability to any person
claimng a right to the funds and the recei pt or acquittance of the
person to whom paynent is nmade shall be a valid and sufficient rel ease
and di scharge of the financial institution.

§ 7-5.5 Rights not affected

This part does not affect:

(1) The rights of creditors of the depositor or his estate,

(2) The rights of fiduciaries of the estate of the depositor, or
(3) The rights of the surviving spouse of the depositor.

§ 7-5.6 Joint depositors

If a trust account is established in the nanes of nore than one
depositor, in formto be paid or delivered to any, or the survivor of
them in trust for another, such account shall be subject to the terns
of this part, except that the title to the funds on deposit, as between
t he depositors, shall be governed by article XIlI-E of the banking | aw.

8§ 7-5.7 Miultiple beneficiaries

(a) Whenever any proceeds of a trust account woul d pass pursuant to
section 7-5.2 to two or nore beneficiaries, such proceeds shall pass to
such beneficiaries in equal proportions, unless the terns of the trust
provi de ot herw se.

(b) Whenever any proceeds of a trust account woul d pass pursuant to
section 7-5.2 to two or nore beneficiaries, and one or nore of the



beneficiari es predeceases the depositor, such proceeds shall pass to the
surviving beneficiary or beneficiaries in equal proportions, unless the
terms of the trust provide otherw se.

§ 7-5.8 Application

This part shall apply to all funds in trust accounts, as defined in
paragraph (d) of section 7-5.1, which are in existence on its effective
date, except that its provisions shall not inpair or defeat any rights
whi ch have accrued prior to such date.
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§ 7-6.1 Definitions

In this part:
(a) "Adult" nmeans an individual who has attained the age of twenty-one
years.

(b) "Benefit plan" mneans an enployer's plan for the benefit of an
enpl oyee or partner or an individual retirenent account.

(c) "Broker" means a person lawfully engaged in the business of
effecting transactions in securities or coonmodities for the person's own
account or for the account of others.

(d) "Court" means the suprene court or the surrogate's court having
jurisdiction over the mnor.

(e) "Custodial property" means (i) any i nt er est in property
transferred to a custodian under this part and (ii) the incone from and
proceeds of that interest in property.

(f) "Custodian" nmeans a person so designated under 7-6.9 or a
successor or substitute custodi an designated under 7-6.18.

(g) "Financial institution" neans a bank, trust conpany, savings
institution, or credit union, chartered and supervised under state or
federal |aw

(h) "Guardian" means a person appointed or qualified by a court to act

as general, |imted, or tenporary guardian of a mnor's property or a
person |legally authorized to perform substantially the sane functions.
(i) "Legal representative" nmeans an i ndi vidual's per sonal

representative or guardi an

(j) "Menber of the mnor's famly" nmeans any of the mnor's parents,
st epparents, spouse, grandparents, brothers, sisters, uncles, and aunts,
whet her of the whole blood or half blood or by or through |Iegal



adopti on.

(k) "Mnor" neans an individual who has not attained the age of
twenty-one years.

(1) "Person" means an individual, corporation, organization, or other
| egal entity.

(m "Personal representative" neans a person who has received letters
to admi nister the estate of a decedent or a person legally authorized to
perform substantially the same functions.

(n) "State" includes any state of the United States, the District of
Col unmbia, the Conmonwealth of Puerto Rico, and any territory or
possessi on subject to the legislative authority of the United States.

(o) "Transfer"” means a transaction that creates custodial property
under 7-6.9.

(p) "Transferor"” nmeans a person who nakes a transfer under this part.

(q) "Trust conpany” neans a financial institution, corporation, or
other legal entity, authorized to exercise general trust powers in this
state.

§ 7-6.2 Scope and jurisdiction

(a) This part applies to a transfer that refers to this part in the
desi gnati on under paragraph (a) of 7-6.9 by which the transfer is nade
if at the tinme of the transfer, the transferor, the mnor, or the
custodian is a resident of this state or the custodial property is
|l ocated in this state. The custodi anship so created remains subject to
this part despite a subsequent change in residence of a transferor, the
m nor, or the custodian, or the renoval of custodial property fromthis
state.

(b) A person designated as custodi an under this part is subject to
personal jurisdiction in this state with respect to any matter rel ating
to the custodi anshi p.

(c) Atransfer that purports to be made and which is valid under the
Uni form Transfers to Mnors Act, the UniformGfts to Mnors Act, or a
substantially simlar act, of another state is governed by the |aw of
t he designated state and may be executed and is enforceable in this
state if at the tinme of the transfer, the transferor, the mnor, or the
custodian is a resident of the designated state or the custodi al



property is located in the designated state.

§ 7-6.3 Nomination of custodian

(a) A person having the right to designate the recipient of property
transferabl e upon the occurrence of a future event may revocably
nom nate a custodian to receive the property for a mnor beneficiary
upon the occurrence of the event by nam ng the custodian followed in
substance by the words "as custodi an for (nane of
m nor) under the New York Uniform Transfers to Mnors Act." The
nom nati on nay name one or nore persons as substitute custodians to whom

the property nust be transferred, in the order named, if the first

nom nat ed custodi an dies before the transfer or is unable, declines, or
is ineligible to serve. The nom nation nmay be nade in a will, a trust, a
deed, an instrunment exercising a power of appointnent, or in a witing
designating a beneficiary of contractual rights which is registered with
or delivered to the payor, issuer, or other obligor of the contractual
rights.

(b) A custodi an noni nated under this section nust be a person to whom
a transfer of property of that kind nay be nade under paragraph (a) of
7-6.9.

(c) The nom nation of a custodian under this section does not create
custodi al property until the nom nating instrunment becones irrevocable
or a transfer to the nom nated custodian is conpl eted under 7-6.9.

Unl ess the nom nation of a custodi an has been revoked, upon the
occurrence of the future event the custodi anship becones effective and
t he custodian shall enforce a transfer of the custodial property
pursuant to 7-6.09.

8§ 7-6.4 Transfer by gift or exercise of power of appointnent

A person may nmake a transfer by irrevocable gift to, or the

i rrevocabl e exercise of a power of appointnent in favor of, a custodian
for the benefit of a mnor pursuant to 7-6.09.



8§ 7-6.5 Transfer authorized by will or trust

(a) A personal representative or trustee may make an irrevocabl e
transfer pursuant to 7-6.9 to a custodian for the benefit of a m nor as
authorized in the governing will or trust.

(b) If the testator or settler has nom nated a custodi an under 7-6.3
to receive the custodial property, the transfer nust be nade to that
per son.

(c) If the testator or settler has not nom nated a custodi an under
7-6.3, or all persons so nonm nated as custodian die before the transfer
or are unable, decline, or are ineligible to serve, the personal
representative or the trustee, as the case may be, shall designate the
custodi an from anong those eligible to serve as custodian for property
of that kind under paragraph (a) of 7-6.09.

§ 7-6.6 O her transfer by fiduciary

(a) Subject to paragraph (c), a personal representative or trustee nay
make an irrevocabl e transfer to another adult or trust conpany as
custodi an for the benefit of a mnor pursuant to 7-6.9, in the absence
of a wll or under a will or trust that does not contain an
aut hori zation to do so.

(b) Subject to paragraph (c), a guardian may make an irrevocabl e
transfer to another adult or trust conpany as custodian for the benefit
of the m nor pursuant to 7-6.9.

(c) A transfer under paragraph (a) or (b) may be nade only if (i) the
personal representative, trustee, or guardi an considers the transfer to
be in the best interest of the minor, (ii) the transfer is not
prohi bited by or inconsistent with provisions of the applicable will,
trust agreenent, or other governing instrument, and (iii) if the
personal representative is acting in the absence of a will, the transfer
is authorized by the court if it exceeds fifty thousand dollars in
val ue.

§ 7-6.7 Transfer by obligor
(a) Subject to paragraphs (b) and (c), a person not subject to 7-6.5
or 7-6.6 who holds property of or owes a |iquidated debt to a m nor not



havi ng a guardi an may nake an irrevocable transfer to a custodian for
the benefit of the m nor pursuant to 7-6.09.

(b) If a person having the right to do so under 7-6.3 has noninated a
cust odi an under that section to receive the custodial property, the
transfer nust be nade to that person

(c) I'f no custodian has been nom nated under 7-6.3, or all persons so
nom nated as custodian die before the transfer or are unable, decline,
or are ineligible to serve, a transfer under this section nay be nade to
an adult menber of the minor's famly, unless the property exceeds fifty
t housand dollars in value, or to a trust conpany.

8§ 7-6.8 Receipt for custodial property

A witten acknow edgenent of delivery by a custodian constitutes a
sufficient receipt and di scharge for custodial property transferred to a
cust odi an pursuant to this part.

8§ 7-6.9 Manner of creating custodial property and effecting transfer;
designation of initial custodian; control

(a) Custodial property is created and a transfer is nmade whenever:

(1) an uncertificated security or certificated security in registered
formis either:

(i) registered in the name of the transferor, an adult other than the
transferor, or a trust conpany, followed in substance by the words: "as
cust odi an for (nanme of mnor) under the New York
Uni form Transfers to Mnors Act"; or

(ii) delivered, if in certificated form or any docunent necessary for
the transfer of an uncertificated security is delivered, together with
any necessary endorsenent, to an adult other than the transferor or to a

trust conpany, as custodi an, acconpani ed by an instrument in
substantially the formset forth in paragraph (b);

(2) noney is paid or delivered, or a security held in the nane of a
broker, financial institution, or its nomnee is transferred, to a
broker or financial institution for credit to an account in the name of
the transferor, an adult other than the transferor, or a trust conpany,



foll owed in substance by the words: "as custodian for
(name of mnor) under the New York Uniform
Transfers to Mnors Act”;

(3) the ownership of a life or endownent insurance policy or annuity
contract is either:

(i) registered with the issuer in the nane of the transferor, an adult
ot her than the transferor, or a trust conpany, followed in substance by
the words: "as custodian for (nanme of m nor)
under the New York Uniform Transfers to Mnors Act"; or

(ii) assigned in a witing delivered to an adult other than the
transferor, or to a trust conpany whose nanme in the assignnment is
foll owed in substance by the words: "as custodian for
(nanme of mnor) under the New York Uniform Transfers to Mnors Act";

(4) an irrevocabl e exercise of a power of appointnent or an
i rrevocabl e present right to future paynment under a contract is the
subject of a witten notification delivered to the payor, issuer, or
ot her obligor that the right is transferred to the transferor, an adult
ot her than the transferor, or a trust conpany, whose name in the
notification is followed in substance by the words: "as custodian for
(nanme of mnor) under the New York Uniform
Transfers to Mnors Act”;

(5) an interest in real property is recorded in the nane of the
transferor, an adult other than the transferor, or a trust conpany,
foll owed in substance by the words: "as custodian for
(name of mnor) under the New York Uniform
Transfers to Mnors Act”;

(6) a certificate of title issued by a departnent or agency of a state
or of the United States which evidences title to tangi bl e personal
property is either:

(i) issued in the nane of the transferor, an adult other than the

transferor, or a trust conpany, followed in substance by the words: "as
cust odi an for (nanme of mnor) under the New York
Uni form Transfers to Mnors Act"; or

(ii) delivered to an adult other than the transferor or to a trust
conpany, endorsed to that person followed in substance by the words: "as

cust odi an for (nanme of mnor) under the New
York Uni form Transfers to Mnors Act"; or




(7) an interest in any property not described in subparagraphs (1)
through (6) is transferred to an adult other than the transferor or to a
trust conpany by a witten instrunent in substantially the form set
forth in paragraph (b).

(b) An instrument in the following formsatisfies the requirenents of
clause (ii) of subparagraph (1) and subparagraph (7) of paragraph (a):

"TRANSFER UNDER THE NEW YORK UNI FORM
TRANSFERS TO M NORS ACT

I, (nanme of transferor or nane and representative
capacity if a fiduciary) hereby transfer to (nane of
cust odi an), as custodian for (nanme of mnor) under the
New York Uniform Transfers to Mnors Act, the following: (insert a
description of the custodial property sufficient to identify it).

Dat ed:

(Si gnature)

(nanme of custodi an) acknow edges recei pt of
the property descri bed above as custodian for the m nor named above
under the New York Uniform Transfers to M nors Act.

Dat ed:

(Si gnature of Custodian)
(c) Atransferor shall place the custodian in control of the custodial
property as soon as practicable.

§ 7-6.10 Single custodianship

A transfer may be made only for one mnor, and only one person nay be
the custodian. Al custodial property held under this part by the sane
custodi an for the benefit of the same mnor constitutes a single
cust odi anshi p.

8§ 7-6.11 Validity and effect of transfer
(a) The validity of a transfer nade in a manner prescribed in this



part is not affected by:

(1) The failure of the transferor to conply with paragraph (c) of
7-6.9 concerni ng possession and control;

(2) designation of an ineligible custodian, except designation of the
transferor in the case of property for which the transferor is
ineligible to serve as custodi an under paragraph (a) of 7-6.9; or

(3) death or incapacity of a person nom nated under 7-6.3 or
desi gnat ed under 7-6.9 as custodian or the disclainmer of the office by
t hat person.

(b) A transfer made pursuant to 7-6.9 is irrevocable, and the
custodi al property is indefeasibly vested in the mnor, but the
custodi an has all the rights, powers, duties, and authority provided in
this part, and neither the mnor nor the mnor's |legal representative
has any right, power, duty, or authority with respect to the custodi al
property except as provided in this part.

(c) By nmaking a transfer, the transferor incorporates in the
di sposition all the provisions of this part and grants to the custodi an,
and to any third person dealing with a person designated as custodi an,
the respective powers, rights, and imunities provided in this part.

8§ 7-6.12 Care of custodial property

(a) A custodian shall

(1) take control of custodial property;

(2) register or record title to custodial property if appropriate; and

(3) collect, hold, manage, invest, and reinvest custodial property.

(b) I'n dealing with custodial property, a custodian shall observe the
standard of care that woul d be observed by a prudent person dealing with
property of another and is not |imted by any other statute restricting
i nvestnments by fiduciaries and is specifically authorized to del egate
i nvest ment and nmanagenent functions in the manner of a trustee as

provided in section 11-2.3. If a custodian has a special skill or
expertise or is named custodian on the basis of representations of a
special skill or expertise, the custodian shall use that skill or

expertise. However, a custodian, in the custodian's discretion and
without liability to the mnor or the mnor's estate, may retain any
custodi al property received froma transferor.



(c) A custodian nmay invest in or pay premuns on |ife insurance or
endownent policies on (1) the life of the minor only if the mnor or the
mnor's estate is the sole beneficiary, or (2) the life of another
person in whomthe mnor has an insurable interest only to the extent
that the mnor, the mnor's estate, or the custodian in the capacity of
custodian, is the irrevocabl e beneficiary.

(d) A custodian at all tines shall keep custodial property separate
and distinct fromall other property in a manner sufficient to identify
it clearly as custodial property of the m nor. Custodial property
consisting of certificated securities nmay be held on deposit at a stock
brokerage firmor a financial institution registered in a street nanme or
nom nee name. Custodial property consisting of an undivided interest is
so identified if the minor's interest is held as a tenant in commopn and
is fixed. Custodial property subject to recordation is so identified if
it is recorded, and custodial property subject to registration is so
identified if it is either registered, or held in an account desi gnated,
in the nane of the custodian, followed in substance by the words: "as a
cust odi an for (name of mnor) under the New York Uniform
Transfers to Mnors Act."

(e) A custodian shall keep records of all transactions with respect to
custodi al property, including information necessary for the preparation
of the minor's tax returns, and shall nake them avail able for inspection
at reasonable intervals by a parent or |egal representative of the m nor
or by the mnor if the minor has attained the age of fourteen years.

§ 7-6.13 Powers of custodian

(a) A custodian, acting in a custodial capacity, has all the rights,
powers, and authority over custodial property that unmarried adult
owners have over their own property, but a custodian nay exercise those
rights, powers, and authority in that capacity only.

(b) This section does not relieve a custodian fromliability for
breach of 7-6.12.

8§ 7-6.14 Use of custodial property
(a) A custodian nay deliver or pay to the mnor or expend for the



mnor's benefit so much of the custodial property as the custodian

consi ders advisable for the use and benefit of the mnor, wthout court
order and without regard to (1) the duty or ability of the custodian
personal |y or of any other person to support the mnor, or (2) any other
i nconme or property of the m nor which may be applicable or available for
t he support of the mnor.

(b) On petition of an interested person or the mnor if the m nor has
attained the age of fourteen years, the court may order the custodian to
deliver or pay to the mnor or expend for the mnor's benefit so nuch of
the custodial property as the court considers advisable for the use and
benefit of the mnor.

(c) A delivery, paynent, or expenditure under this sectionis in
addition to, not in substitution for, and does not affect any obligation
of a person to support the mnor.

§ 7-6.15 Custodi an's expenses, conpensation, and bond

(a) A custodian is entitled to reinbursenent from custodial property
for reasonabl e expenses incurred in the performance of the custodian's
duti es.

(b) Except for one who is a transferor under 7-6.4, a custodian has an
el ection during each cal endar year to charge reasonabl e conpensation for
services performed during that year. A custodian's election to charge
reasonabl e conpensation for a cal endar year nust be exercised during the
cal endar year

(c) Except as provided in paragraph (f) of 7-6.18, a custodi an shal
not be required to give a bond.

8§ 7-6.16 Exenption of third person fromliability

A third person in good faith and wi thout court order may act on the
i nstructions of or otherwi se deal with any person purporting to nake a
transfer or purporting to act in the capacity of a custodian and, in the
absence of know edge, is not responsible for determ ning:

(a) the validity of the purported custodian's designation;

(b) the propriety of, or the authority under this part for, any act of



t he purported custodi an;

(c) the validity or propriety under this part of any instrument or
i nstructions executed or given either by the person purporting to nake a
transfer or by the purported custodi an; or

(d) the propriety of the application of any property of the m nor
delivered to the purported custodian.

§ 7-6.17 Liability to third persons

(a) A claimbased on (1) a contract entered into by a custodian acting
in a custodial capacity, (2) an obligation arising fromthe ownership or
control of custodial property, or (3) a tort conmtted during the
cust odi anshi p, may be asserted agai nst the custodial property by
proceedi ng agai nst the custodian in the custodial capacity, whether or
not the custodian or the mnor is personally liable therefor.

(b) A custodian is not personally liable:

(1) on a contract properly entered into in the custodial capacity
unl ess the custodian fails to reveal that capacity and to identify the
cust odi anship in the contract; or

(2) for an obligation arising fromcontrol of custodial property or
for a tort commtted during the custodi anship unless the custodian is
personal ly at fault.

(c) A mnor is not personally liable for an obligation arising from
ownership of custodial property or for a tort commtted during the
cust odi anship unless the mnor is personally at fault.

§ 7-6.18 Renunci ation, resignation, death, or renoval of custodi an;
desi gnati on of successor custodian

(a) A person nom nated under 7-6.3 or designated under 7-6.9 as
custodi an nmay decline to serve by delivering a valid disclainmer to the
person who nade the nonmination or to the transferor or the transferor's
| egal representative. If the event giving rise to a transfer has not
occurred and no substitute custodian able, willing, and eligible to
serve was nonmi nated under 7-6.3, the person who made the nom nati on may
nom nate a substitute custodian under 7-6.3; otherw se the transferor or
the transferor's | egal representative shall designate a substitute



custodian at the tine of the transfer, in either case from anong the
persons eligible to serve as custodian for that kind of property under
paragraph (a) of 7-6.9. The custodi an so designated has the rights of a
successor custodi an.

(b) A custodian at any tine may designate a trust conpany or an adult
ot her than a transferor under 7-6.4 as successor custodi an by executing
and dating an instrument of designation before a subscribing wtness
ot her than the successor. |If the instrunment of designation does not
contain or is not acconpani ed by the resignation of the custodian, the
desi gnati on of the successor does not take effect until the custodi an
resigns, dies, becone incapacitated, or is renoved. The transferor may
desi gnate one or nore persons as successor custodian to serve in the
desi gnated order of priority, in case the custodian originally
designated or a prior successor custodian is unable, declines, or is
ineligible to serve or resigns, dies, becones incapacitated, or is
renoved.

The designation either (1) shall be made in the sane transaction and
by the sane docunent by which the transfer is nade, or (2) shall be nade
by executing and dating a separate instrument of designation before a
subscri bing witness other than a successor as a part of the sanme
transacti on and contenporaneously with the execution of the docunment by
which the transfer is nmade. The designation is made by setting forth the
successor custodian's nanme, followed in substance by the words: "is
desi gnat ed successor custodi an.” A successor custodi an designated by the
transferor may be a trust conpany or an adult other than the transferor.
A successor custodian effectively designated by the transferor has
priority over a successor custodi an designated by a custodi an.

(c) A custodian nay resign at any tine by delivering witten notice to
the mnor if the minor has attained the age of fourteen years and to the
successor custodi an and by delivering the custodial property to the

successor custodi an.

(d) If the transferor has not effectively designated one or nore
successor custodians and a custodian is ineligible, dies, or becones
i ncapaci tated wi thout having effectively designated a successor and the
m nor has attained the age of fourteen years, the mnor may designate as
successor custodian, in the manner prescribed in paragraph (b), an adult



menber of the mnor's famly, a guardian of the mnor, or a trust
conpany. If the m nor has not attained the age of fourteen years or
fails to act within sixty days after the ineligibility, death, or

i ncapacity, the guardian of the m nor becones successor custodian. |f
the m nor has no guardian or the guardian declines to act, the
transferor, the |legal representative of the transferor or of the
custodi an, an adult nenber of the mnor's famly, or any other

i nterested person may petition the court to designate a successor
cust odi an.

(e) A custodian who declines to serve under paragraph (a) or resigns
under paragraph (c), or the legal representative of a deceased or
i ncapaci tated custodi an, as soon as practicable, shall put the custodi al
property and records in the possession and control of the successor
cust odi an. The successor custodi an by action nay enforce the obligation
to deliver custodial property and records and becones responsible for
each item as received.

(f) Atransferor, the legal representative of a transferor, an adult
menber of the mnor's famly, a guardian of the mnor, or the mnor if
the m nor has attained the age of fourteen years may petition the court
to renove the custodian for cause and to designate a successor custodian
other than a transferor under 7-6.4 or to require the custodian to give
appropri ate bond.

8§ 7-6.19 Accounting by and determ nation of liability of custodian

(a) A minor who has attained the age of fourteen years, the mnor's
guardi an or |egal representative, an adult nenber of the mnor's famly,
a transferor, or a transferor's |legal representative nmay petition the
court (1) for an accounting by the custodian or the custodian's | egal
representative; or (2) for a determ nation of responsibility, as between
the custodial property and the custodi an personally, for clains against
the custodial property unless the responsibility has been adjudicated in
an action under 7-6.17 to which the mnor or the mnor's |egal
representative was a party.

(b) A successor custodian may petition the court for an accounting by
t he predecessor custodi an.

(c) The court, in a proceeding under this part or in any other



proceeding, may require or permt the custodian or the custodian's |egal
representative to account.

(d) If a custodian is renoved under paragraph (f) of 7-6.18, the court
shall require an accounting and order delivery of the custodial property
and records to the successor custodi an and the execution of al
instruments required for transfer of the custodial property.

8§ 7-6.20 Term nation of custodi anship

The custodian shall transfer in an appropriate manner the custodi al
property to the mnor or to the mnor's estate upon the earlier of:

(a) the minor's attainment of twenty-one years of age with respect to
custodi al property transferred under 7-6.4 or 7-6.5;

(b) the minor's attainnment of age eighteen or other statutory age of
majority of New York with respect to custodial property transferred
under 7-6.6 or 7-6.7; or

(c) the mnor's death.

§ 7-6.21 Age eighteen el ection

Not wi t hst andi ng the foregoing sections of this part, if with respect
to any gift nmade pursuant to 7-6.9, the designations of the custodian
contains, in substance, the phrase, "until age eighteen", then al
records of the custodian with respect to such gift shall contain such
phrase, and the gift shall be adm nistered under this part as if the
word "ei ghteen" were substituted for the word "twenty-one" wherever such
word appears in paragraphs (a) and (k) of section 7-6.1 and in section
7-6. 20.

§ 7-6.22 Effect on existing custodi anshi ps

(a) Any transfer of custodial property made before January first,
ni net een hundred ni nety-seven is validated notw thstanding that there
was no specific authority in part 4 of this article for the coverage of
custodi al property of that kind or for a transfer fromthat source at



the time the transfer was nade.

(b) Al accounts established under part 4 of this article and in
exi stence on January first, nineteen hundred ni nety-seven shall be
governed by the provisions of this part except insofar as such
application inpairs constitutionally vested rights. Notw thstandi ng the
provi sions of this paragraph, the age of termination in effect prior to
January first, nineteen hundred ninety-seven shall remain in effect with
respect to such accounts, including any additions nade after Decenber
thirty-first, nineteen hundred ninety-six.

(c) To the extent that this part, by virtue of paragraph (b) of this
section, does not apply to transfers made in a nmanner prescribed in part
4 of this article or to the powers, duties, and imunities conferred by
transfers in that manner upon custodi ans and persons dealing with
cust odi ans, the repeal of part 4 of this article shall not affect those
transfers or those powers, duties, and i munities.

§ 7-6.23 Applicability

This part applies to a transfer within the scope of 7-6.2 made on or
after January first, nineteen hundred ninety-seven if:

(a) the transfer purports to have been made under the New York Uniform
Gfts to Mnor Act; or

(b) the instrunent by which the transfer purports to have been nade
uses in substance the designation "as custodian under the UniformGfts
to Mnors Act" or "as custodian under the Uniform Transfers to Mnors
Act" of any other state, and the application of this part is necessary
to validate the transfer

8§ 7-6.24 Uniformty of application and construction

This part shall be applied and construed to effectuate its general

purpose to nake uniformthe law with respect to the subject of this part
anong states enacting it.



8§ 7-6.25 Short title

This part nmay be cited as "The New York Uniform Transfers to M nors
Act . "

§ 7-6.26 Severability

If any provisions of this part or its application to any person or
circunstances is held invalid, the invalidity does not affect other
provi sions or applications of this part which can be given effect
Wi t hout the invalid provision or application, and to this end provisions
of this part are severable.

PART 7. CHI LD PERFORMER TRUST ACCOUNT
Section 7-7.1 Child performer trust account.

§ 7-7.1 Child perforner trust account

1. Scope. This section applies to contracts pursuant to which a child
per f ormer:

(a) is enployed or agrees to render artistic or creative services for
a fee, either directly or through a third-party individual or personal
services corporation (loan-out conmpany), or through an agency or service
that provides artistic or creative services (casting agency); and

(b) agrees to purchase, or otherw se secure, sell, |ease, or otherw se
di spose of literary, nusical, or dramatic properties, or use of a
person's | i keness, voice recording, perfornmance, or story of or
incidents in his or her life, either tangi ble or intangible, or any
other rights therein for use in notion pictures, television, the
production of sound recordings in any format now known or hereafter
devised, the legitimte or living stage, or otherwise in the
entertai nment field.

2. Establishnent of child performer trust account. (a) Enployer.



Wthin thirty days followi ng the final day of enploynent, except when
the performance contract is a period |longer than thirty days, a child
performer's enployer is required to transfer fifteen percent of gross
earnings to the custodian of the child perforner's child perfornmer trust
account. Wien the enploynent is |longer than thirty days, the enpl oyer
shall make the required transfer every payroll period. Transfers nust
conformwith part six of this article. The use of an instrunment to nake
the transfer which substantially conforns with section 7-6.9 is
sufficient. If the child performer's enployer has not been notified
within fifteen days of the comrencenent of enploynent of the existence
of a child perfornmer trust account, or no such account has been
established, then the child perforner's enployer shall transfer such
noni es together with the child perforner's nane and | ast known address
to the state conptroller for placenent into the child performer's
hol di ng fund established in section ninety-nine-k of the state finance

| aw and such noni es shall be adm nistered by the state conptroller. Once
transfers have been made to the child perforner's trust account or the
child perforner's holding fund, as required by this subdivision, the
child perforner's enployer has no further duty under this section.

(b) Custodian and guardian. Wthin fifteen days of the commencenent of
enpl oynment the child perfornmer's guardi an or custodi an nust establish a
child perforner trust account in accordance with part six of this
article, unless an account has previously been established. Once the
child perforner trust account has been established the child perforner's
guardi an or custodian shall notify the child performer's enployer of the
exi stence of the account and any additional information required to nmake
transfers. The custodian of the account shall pronptly notify the child
performer's enpl oyer of any change in facts which affect the enployer's
obligation to set aside funds under this section. Upon request of the
parent, |egal guardian or the child perforner's guardian ad |litem the
custodian may require the child perforner's enployer to transfer nore
than fifteen percent of the gross earnings to the child performer trust
account. The child perforner's parent or |egal guardian nay serve as
custodi an. Once the child perforner trust account bal ance reaches two
hundred fifty thousand dollars or nore a trust conpany shall be
appoi nted as custodi an of the account.

(c) Termnation of child perfornmer trust account. The child perforner



may term nate the child performer trust account upon reaching the age of
ei ght een.

3. Standard for child perfornmer trust accounts. Custodi an nanagemnent
of funds which are required to be placed into a child perforner trust
account shall be subject to part six of this article, in all respects
except as provided in this section.

PART 8. HONORARY TRUSTS FOR PETS
7-8.1 Trusts for pets

§ 7-8.1 Trusts for pets

(a) Atrust for the care of a designated donestic or pet animal is
valid. The intended use of the principal or incone may be enforced by an
i ndi vi dual designated for that purpose in the trust instrunment or, if
none, by an individual appointed by a court upon application to it by an
i ndividual, or by a trustee. Such trust shall term nate when the |iving
ani mal beneficiary or beneficiaries of such trust are no |onger alive.

(b) Except as expressly provided otherwise in the trust instrunent, no
portion of the principal or inconme nay be converted to the use of the
trustee or to any use other than for the benefit of all covered aninals.

(c) Upon termnation, the trustee shall transfer the unexpended trust
property as directed in the trust instrunent or, if there are no such
directions in the trust instrunent, the property shall pass to the
estate of the grantor.

(d) A court may reduce the anmount of the property transferred if it
determ nes that anount substantially exceeds the anmount required for the
i ntended use. The anmount of the reduction, if any, passes as unexpended
trust property pursuant to paragraph (c) of this section.

(e) If no trustee is designated or no designated trustee is willing or
able to serve, a court shall appoint a trustee and nmay make such ot her
orders and determ nations as are advisable to carry out the intent of
the transferor and the purpose of this section.



ARTI CLE 8
CHARI TABLE TRUSTS
PART 1. RULES GOVERNI NG CHARI TABLE TRUSTS

Section 8-1.1 Disposition of property for charitabl e purposes.
8-1.2 Certain charitable trusts authorized.
8-1.3 Certain charitable trusts regul at ed.
8-1.4 Supervision of trustees for charitabl e purposes.
8-1.5 Trusts for cenetery purposes.
8-1.6 Deposit of noney in trust by owner of lots in private

uni ncor porated cenetery.

8-1.7 Authority of trustee to accunul ate incone.

8-1.8 Private foundations: admnistration of certain trusts as
defined in the United States internal revenue code of
1954,

8-1.9 Trust governance.

PART 1. RULES GOVERNI NG CHARI TABLE TRUSTS

8§ 8-1.1 Disposition of property for charitable purposes

(a) No disposition of property for religious, charitable, educational
or benevol ent purposes, otherwi se valid under the laws of this state, is
invalid by reason of the indefiniteness or uncertainty of the persons
designated as beneficiaries. If a trustee is naned in the disposing
instrument, legal title to the property transferred for such a purpose
vests in such trustee; if no person is naned as trustee, title vests in
the court having jurisdiction over the trust.

(b) No disposition of property nade in a will, executed and attested
as prescribed by law, is invalid by reason of the incorporation by
reference in the will of any existing witten resolution, declaration or
deed of trust, identified in such will and nade or adopted by any
corporation authorized by |law to execute or accept trusts, to assist,
encourage and pronote the well-being and wel | -doing of mankind in
general or the inhabitants of any conmunity in particular; provided that
a copy of such resolution, declaration or deed of trust, certified,
under its corporate seal, by the secretary or assistant secretary or the



cashier or assistant cashier of such corporation, is filed for record in
the office of the secretary of state and in the office of the clerk or
regi ster of the county of the corporation's principal place of business,
i n which the conveyances of real property are required by law to be
filed for record, the secretary of state and the officer in charge of
such record office being hereby authorized and directed to receive and
record such resol ution, declaration or deed of trust upon paynent of the
fees provided by |aw. Any such testamentary disposition to a corporation
for the religious, charitable, educational or benevol ent purposes set
forth in such resolution, declaration or deed of trust is effective

al though the terns, conditions and purposes of such disposition are
established only through such reference in the wll.

(c) (1) The suprene court and, where the disposition is made by wll,
the surrogate's court in which such will is probated have jurisdiction
over dispositions referred to and aut hori zed by paragraphs (a) and (b),
and whenever it appears to such court that circunstances have so changed
since the execution of an instrunent making a disposition for religious,
charitabl e, educational or benevol ent purposes as to render
i mpracticable or inpossible a literal conpliance with the ternms of such
di sposition, the court nay, on application of the trustee or of the
person havi ng custody of the property subject to the disposition and on
such notice as the court nmay direct, make an order or decree directing
that such di sposition be adm nistered and applied in such manner as in
the judgnent of the court will nost effectively acconplish its general
pur poses, free fromany specific restriction, limtation or direction
cont ai ned therein; provided, however, that any such order or decree is
effective only with the consent of the creator of the disposition if he
is living.

(2) (i) The attorney general or any trustee or beneficiary of a
testamentary or lifetinme trust wholly benefitting one or nore charitable
beneficiaries may petition a court of conpetent jurisdiction, on notice
to the attorney general and all parties interested in the trust, seeking
a termnation of such trust when the trust is conprised of assets, the
mar ket val ue of which is one hundred thousand dollars or |less and the
expense of administering the trust is uneconom ¢ when consi dered
relative to incone. Wen the court finds upon such application that
continuation of the trust is econonmcally inpracticable or is not in the



best interests of the beneficiaries, the court shall rmake an order or
decree termnating the trust and directing the distribution of the trust
assets to acconplish its charitabl e purposes, provided, however, that if
the trust is one for the benefit of a particular charitable beneficiary
or beneficiaries naned therein, the court shall direct the distribution
of the trust assets to such naned charitabl e beneficiary or
beneficiaries, and provided further that no such proceedi ng my be
instituted without the consent of the creator of the disposition if he
is living.

(ii1) For purposes of this paragraph, the term"charitabl e beneficiary"
shall nmean the beneficiary of a disposition for a religious, charitable,
educati onal or benevol ent purpose.

(d) The power of the supreme court or the surrogate's court, as
provi ded in paragraph (c), to prevent the failure of, and to give effect
to dispositions for religious, charitable, educational or benevol ent
pur poses is not defeated by the circunstance that the beneficiary of any
such di sposition does not exist or, if in existence, |acks capacity to
take such disposition at the tinme it would otherw se becone effective,
whet her or not the disposition creates an express trust to effectuate
its purposes.

(e) Any accunul ation of inconme fromproperty subject to a disposition
in trust for a religious, charitable, educational or benevol ent purpose,
or otherw se acquired by such trust, shall in all respects, including
its reasonabl eness, anount and duration, be within the jurisdiction of
the suprenme court or the surrogate's court, as the case nay be. In
exerci sing such jurisdiction, (1) any accumul ati on of incone which m ght
ot herwi se be applied for the purposes of the trust nmay be prohibited or
limted, despite a valid direction therefor in the trust instrument or
authority therefor under 8-1.7 and (2) such an accunul ati on nay be
aut hori zed by order of the court despite the absence of a direction
therefor in the trust instrunent. This paragraph shall not restrict in
any manner the ability to release or nodify restrictions relating to
i nstitutional funds under section 555 of the not-for-profit corporation
| aw.

(f) The attorney general shall represent the beneficiaries of such
di spositions for religious, charitable, educational or benevol ent
purposes and it shall be his duty to enforce the rights of such



beneficiaries by appropriate proceedings in the courts.

(g) The supreme court or the surrogate's court, as the case nay be,
may aut horize the trustee or any person holding title thereto to sell,
nortgage or |ease any real property which is the subject of a
di sposition for a religious, charitable, educational or benevol ent
pur pose, whenever it appears to the satisfaction of the court that such
real property, or any part thereof, has becone or is |likely to becone
unproductive, has depreciated or is likely to depreciate in value, that
it is advisable to raise noney to inprove or erect buildings upon
property so held or that it is expedient for any other reason that such
real property be sold, nortgaged or |eased. This paragraph shall not
restrict in any manner the powers or rights any trustee may have by | aw
or by the ternms of any disposition of such real property. The
provi sions of this paragraph shall not apply to any corporation which is
subj ect to sections 509 through 511 of the not-for-profit corporation
| aw.

(h) The supreme court or the surrogate's court shall not make an order
or decree under paragraph (g) unless it appears that eight days witten
notice, stating the tine and place of the application for such order or
decree, has been served upon the attorney general, who shall represent
the state, the beneficiaries of any trust and the persons who m ght
benefit fromthe religious, charitable, educational or benevol ent
pur pose for which the real property, which is the subject of the
application, is held. A like eight days notice of such application shal
be given to any adult within the state who has a vested or conti ngent
future estate in such real property and to any mnor, inconpetent,
conservatee or absentee who is interested in such property, in such
manner as the court nay direct. Before nmaking a final order or decree,
the court shall appoint a guardian ad litemfor any m nor who is not
represented by a guardian or parent, for any inconpetent who i s not
represented by a coormittee, and for any absentee.

(i) A sale, nortgage or | ease made, as required by law, in accordance
with an order or decree of a court under this section is effective
agai nst the state as representative of the beneficiaries of such trust
and persons who m ght benefit fromthe purposes for which such real
property is held, and against persons with a vested or contingent future
interest in such property and m nors, inconpetents, conservatees,



absent ees and persons not in being who have an interest in such
property, as well as all other persons who, having been nmade parties to
such proceedi ng, consent to such order or decree. The purchaser,

nort gagee or | essee, or any person claimng under them shall not be
responsi bl e for the disposition of the proceeds of any such sale,

nort gage or | ease.

(j) Whenever a voluntary association or conmttee has received, by
public subscription, a fund for a charitable or benevol ent purpose from
nore than one thousand contributors, a portion of which remains
unexpended after the expiration of five years fromthe tine of its
receipt, and it appears that a literal conpliance with the terns of the
subscription is inpracticable, the supreme court nmay make an order
directing that such unexpended bal ance be transferred for adm nistration
and application to such donestic corporation as in the judgnment of the
court will nost effectively acconplish the general purpose for which
such fund was collected, free fromany restriction, limtation or
di rection upon which the subscription was made; and on the transfer of
such fund to the corporation designated in the order, such voluntary
association, its officers and trustees, or such conmttee and its
officers shall be fully exonerated and discharged fromall liability to
account for such fund. This paragraph shall not restrict in any manner
the ability to release or nodify restrictions relating to institutional
funds under section 555 of the not-for-profit corporation |aw.

(k) An order shall be nmade under paragraph (j) on the application of
the association or the treasurer of the commttee, having custody of the
unexpended bal ance, on twenty days personal notice to the attorney
general and notice by publication once a week for four consecutive weeks
in a newspaper of general circulation published in the county in which
the treasurer of such association or committee resides. |If such
treasurer resides outside of the state, such notice shall be published
in the county in which at |east ten per cent of the contributors of such
fund resided at the tinme of its receipt or in such other manner as the
court may direct to the contributors as a class, to ten specified
menbers of such class and to the trustees of such association or the
surviving nenbers of such conmttee.

(1) Where public subscriptions for charitable or benevol ent purposes
were made or begun prior to the year nineteen hundred twenty and the



total nunber of subscribers exceeded five hundred but were | ess than one
t housand, any unexpended bal ance of a fund obtai ned for such purpose
which, at the tinme this section takes effect, is in the custody of a
surviving nenber of a cormttee may be transferred for adm nistration,
on the application of such surviving nmenber, in accordance with the
procedure and with the effect set forth in paragraphs (j) and (k).

§ 8-1.2 Certain charitable trusts authorized

(a) Property may be di sposed of to any incorporated educational or
literary institution in this state, to be held in trust for any one or
nore of the follow ng purposes:

(1) To establish and maintain an observatory;

(2) To found and mai ntain professorshi ps and schol arshi ps;

(3) To provide and keep in repair a place for the burial of the dead.

(4) For any other specific purpose conprehended in the general objects
authorized by its charter.

(b) The trust may be made subject to such conditions as may be
prescri bed by the creator and agreed to by the trustee, and all property
which is hereafter disposed of to any incorporated educational or
literary institution in trust for any of the foregoing purposes, may be
hel d by such institution under such trust, subject to such conditions as
may be prescribed.

(c) Property may be di sposed of to any incorporated city or village of
this state to be held in trust for any educational purpose, the
di ffusion of know edge, or for the relief of distress, or for parks,
gardens, other ornanental grounds or grounds for mlitary parades,
exercise, health and recreation, within or near such incorporated city
or village, upon such conditions as nay be prescribed by the creator and
agreed to by such corporation; and all property so transferred to such
corporation nmay be held by it, under such trust, subject to such
conditions as nay be prescribed.

(d) Property may be di sposed of to commi ssioners of comon school s of
any town and to trustees of any school district, in trust for the
benefit of such comon schools or the schools of such district.

(e) The trusts authorized by this section nmay continue for such tine
as nmay be necessary to acconplish the purposes for which they are



creat ed.

8§ 8-1.3 Certain charitable trusts regul at ed

(a) Any person desiring in his lifetime to pronote the public welfare
by foundi ng, endowi ng and nmaintaining, within this state, a public
i brary, nuseum or other educational institution, a chapel, crematory or
a board of trade or chanber of commerce may, by a disposition for such
pur pose, transfer property to a trustee naned in such disposition or to
hi s successor.

(b) The creator of such disposition may descri be:

(1) The nature, object and purpose of the institution to be founded,
endowed and nmi ntai ned or of the corporation to be benefited thereby.

(2) I'n case of the founding of an institution, the nane by which it
shal | be known.

(3) The powers and duties of the trustee and, if accounting is
required, the manner in which and to whom he shall account; but the
powers conferred shall not be exclusive of other powers which may be
necessary to enabl e such trustee to execute fully the object of such
di sposition.

(4) Such rules for the managenent of the property as the creator may
prescribe; but, unless otherw se provided, such rules shall be advisory
only and shall not preclude the trustee from naki ng such changes as new
circunstances nay fromtine to tinme require.

(5) The manner and by whomthe successor to the trustee naned in the
di sposition is to be appointed.

(6) The place where, and the tine when, the buil dings necessary and
proper for the institution shall be erected, and the character and
extent of such buildings. The creator nay provide for all nmatters
necessary and proper to carry out the purposes of the institution, and
may provide for such lectures, exhibitions, instruction or anusenent in
connection therewith as he nmay consi der desirable.

(c) The trustee naned in the disposition or his successor nay sue and
defend, in the name of an institution established by such disposition,
with respect to all matters affecting such institution.

(d) The creator of the disposition nmay provide for the right, during
his lifetime, to personally performthe duties and exercise the powers



whi ch the disposition inposes and confers upon the trustee, and nay
further provide that his surviving spouse may, during her lifetine,
perform such duties and exerci se such powers. In all cases in which such
duties and powers are perforned and exercised by the creator or his
spouse, during his or her lifetine, upon his death or the death of his
spouse such duties and powers devol ve upon and shall be performed and
exerci sed by the trustee or his successor.

(e) The creator nay reserve the right to alter, anend or nodify his
di sposition with respect to any of the matters described in
subpar agraphs (1) to (6). He may al so reserve the right, during his
lifetime, to exercise conplete control over the property subject to his
di sposition, without obligation to account therefor in any manner
what ever, and may further provide that his surviving spouse shall,
during her lifetinme, have like control over such property, wthout
obligation to account therefor in any nmanner whatever.

(f) A disposition described in this section nay be executed,
acknow edged and recorded in the manner provided by the law of this
state for the execution, acknow edgnent and recordi ng of conveyances of
real property.

(g) No action or proceeding shall be maintained by any person to
affect, inpair, or defeat a disposition described in this section or to
affect the title to property subject to such disposition or the right to
t he possession of such property or the inconme therefrom unless such
action or proceeding is comenced within two years fromthe tinme such
di sposition is recorded. Nor shall any defense be made to any action or
proceedi ng naintai ned by a trustee or his successor which invol ves the
| egality of such disposition or affects the title to property subject
thereto or the right to the possession of such property or the incone
therefrom unl ess such defense is made in an action or proceedi ng
commenced within two years fromthe tine such disposition is recorded.

8§ 8-1.4 Supervision of trustees for charitable purposes

(a) For the purposes of this section, "trustee" nmeans (1) any
i ndi vidual, group of individuals, executor, trustee, corporation or
other legal entity holding and adm nistering property for charitable
pur poses, whet her pursuant to any will, trust, other instrunent or



agreenent, court appointnment, or otherw se pursuant to | aw, over which
the attorney general has enforcenent or supervisory powers, (2) any
non-profit corporation organi zed under the laws of this state for
charitabl e purposes and (3) any non-profit foreign corporation organized
for charitabl e purposes, doing business or holding property in this
state. Neither a foreign corporation nor a trustee acting under the wl|
of, or an agreenent executed by, a non-resident of this state shal
becone subject to the provisions of this section nerely by reason of

mai nt ai ni ng a bank, custody, investnent or simlar account in this
state.

(b) The registration and reporting provisions of this section do not
apply to (1) the United States, any state, territory or possession of
the United States, the District of Colunbia, the Cormonweal th of Puerto
Rico or to any of their agencies or governnental subdivisions, (2) any
trustee which is required by any other provision of law to render a
full, conplete and item zed annual financial report to the congress of
the United States or to the legislature of this state, provided that
such report contains the information required of trustees pursuant to
this article, (3) corporations organi zed under the religious
corporations |law and other religious agencies and organi zati ons, and
charities, agencies and organi zati ons operated, supervised or controlled
by or in connection with a religious organi zation, (4) educational
i nstitutions incorporated under the education |aw or by special act, (5)
any hospital, (6) fraternal, patriotic, veterans, vol unteer
firefighters, volunteer anbul ance workers, social, student or al ummi
organi zati ons and historical societies chartered by the New York state
board of regents, (7) a trust for which there is a corporate trustee
acting as sole trustee or co-trustee under the ternms of a will of a
decedent who died domiciled in a state other than New York or a trust
i nstrument executed by a non-resident of the state of New York, (8) any
trust in which and so long as the charitable interest is deferred or
contingent, (9) any person who, in his or her capacity as an officer,
director or trustee of any corporation or organization nmentioned in this
par agr aph, hol ds property for the religious, educational or charitable
pur poses of such corporation or organization so | ong as such corporation
or organi zation is registered with the attorney general pursuant to this
section, (10) any cenetery corporation subject to the provisions of



article fifteen of the not-for-profit corporation law, (11) the state
parent teachers association and any parent teachers association
affiliated with an educational institution that is subject to the
jurisdiction of the state education departnent, (12) any corporation
organi zed under article forty-three of the insurance | aw. The provisions
of this subdivision shall apply only to the registration and reporting
requi renents of this section and shall not limt, inpair, change or
alter any other provision of this article, the not-for-profit
corporation | aw or any other provision of |aw.

(c) The attorney general shall establish and maintain a register of
all trustees containing such infornmation as the attorney general deens
appropriate, and to that end may conduct such investigations as he or
she deens necessary and shall obtain from public records, court
of ficers, taxing authorities, trustees and other sources without the
paynment of any fee or charge, whatever infornmation, copies of
i nstrunments, reports and records are needed for the establishnment and
mai nt enance of the register.

(d) Every trustee shall file with the attorney general, within six
nont hs after any property held by himor her or any inconme therefromis
required to be applied to charitable purposes, a copy of the instrunent
providing for his or her title, powers and duties; provided, however,
that any trustee currently registered with the departnent of |aw
pursuant to article 7-A of the executive | aw shall be deened to have
conplied with this paragraph. If any property held by a trustee or any
i nconme therefromis required to be applied to charitable purposes at the
time this section becones effective, the filing shall be made within six
nont hs thereafter.

(e) (1) Whenever any trustee or other person, holding property or any
i nconme therefrom which nay be required at any tinme to be devoted to
charitabl e purposes, shall file in any court in this state (A) any
petition for instructions relating to the adm nistration or use of such
property or incone, (B) any petition for the construction of the
i nstrument under which such property or incone is held, (C any petition
respecting the disposition or distribution of such property or inconme or
(D) any accounting, due notice of the action or proceeding shall be
served by the petitioner upon the attorney general together with a copy
of any petition, accounting, will or trust instrunent.



(2) Whenever any instrunent of a testanentary nature which provides
for a disposition for charitable purposes is the subject of (A an
application for denial of probate, (B) objections to probate or (C) an
application for approval of a conpronise agreenent in respect of
probate, due notice of the action or proceeding shall be served by the
petitioner upon the attorney general together with a copy of the
i nstrunment and of any such application, objections or agreenent.

(f) (1) Every trustee shall, in addition to filing copies of any
i nstrument required under paragraph (d) of this section, file with the
attorney general and all identified current charitable beneficiaries

written annual financial reports, under penalties for perjury, on forns
prescri bed by the attorney general, setting forth information as to the
nature of the assets held for charitable purposes and the adm nistration
thereof by the trustee, and shall, file with the attorney general and
all identified current charitable beneficiaries a notice of the

term nation of the interest of any party in a trust that would cause al
or part of the trust assets to be applied to charitabl e purposes or to
have the incone therefromso applied, in accordance with rules and
regul ati ons of the attorney general.

(2) Trustees required to report to the attorney general under article
7-A of the executive law shall conmply with this paragraph by filing with
the attorney general in addition to any other reports required herein,
copies of the financial reports required by section 172-b of the
executive | aw unl ess such reports have been filed previously.

(g) Unless the filing of reports is suspended as herein provided, the
first report of any trustee shall be filed no later than six nonths
after the end of the fiscal year of the trustee during which he or she
becones subject to this section.

(h) The attorney general shall neke rules and regul ati ons necessary
for the adm nistration of this section, including rules and regul ati ons
as to the tine for filing reports, the contents thereof, and any nanner
of executing and filing them including but not limted to allow ng or
requiring any submi ssion to the attorney general to be effected by
el ectronic means and el ectronic signatures. He or she nmay classify
trusts, estates, corporations and other trustees as to purpose, nature
of assets, duration, anmpunt of assets, anmounts to be devoted to
charitabl e purposes, or otherw se, and may establish different rules for



different classes as to tinme and nature of the reports required, to the
ends that he or she shall receive current financial reports as to al
such trusts, estates, corporations or other trustees which will enable
himor her to ascertain whether they are being properly adm nistered.
The attorney general nmay suspend the filing of financial reports as to a
particular trustee for a reasonable, specifically designated time upon
witten application of the trustee, signed under penalties for perjury,
and filed with the attorney general and after the attorney general has
filed in the register of trustees a witten statenment that the interests
of the beneficiaries will not be prejudiced thereby and that periodic
reports during the termof such suspension are not required for proper
supervision by his or her office. The filing of the financial reports
required by this section, or the exenption fromsuch filing or the
suspensi on therefrom shall not have the effect of absolving trustees
fromany responsibility for accounting for property or incone held by
them for charitable purposes. A copy of an account or other financial
report filed by a trustee in any court in this state, if the account or
ot her financial report substantially conplies with the rules and
regul ati ons of the attorney general, nmay be filed as a financial report
under this section.

(i) The attorney general may investigate transactions and
rel ati onshi ps of trustees for the purpose of determ ning whether or not
property held for charitabl e purposes has been and is being properly
adm ni stered. The attorney general, his or her assistants, deputies or
such other officers as nay be designated by himor her, are enpowered to
subpoena any trustee, agent, fiduciary, beneficiary, institution,
associ ation or corporation or other wtness, exam ne any such w tness
under oath and, for this purpose, adm nister the necessary oaths, and
require the production of any books or papers which they deemrel evant
to the inquiry.

(j) No person shall be excused from attending such inquiry pursuant to
t he mandate of a subpoena, or from produci ng a paper or book, or from
bei ng exam ned or required to answer a question on the ground of failure
of tender or paynent of a witness fee or m | eage, unless at the tinme of
such appearance or production, as the case nay be, such w tness nmakes a
dermand for such paynent as a condition precedent to the offering of the
testimony or production required by the subpoena and such paynent is not



t her eupon nade. The provisions for paynent of a witness fee or ml eage
do not apply to any trustee or other person holding funds for charitable
pur poses, or to any person in the enploy of any such person, whose
conduct or practices are being investigated.

(k) If a person subpoenaed to attend such inquiry fails to obey the
mandat e of a subpoena w thout reasonable cause, or if a person in
attendance upon such inquiry shall w thout reasonabl e cause refuse to be
sworn or to be exam ned or to answer a question or to produce a paper or
book when ordered so to do by the officer conducting such inquiry, he or
she shall be subject to proceedi ngs under subdivision (b) of section
2308 of the civil practice |aw and rul es.

(I') The register, copies of the instrunents and the reports filed with
the attorney general shall be open to public inspection, subject to
reasonabl e rul es and regul ati ons adopted by the attorney general, which
may include such limtations as to type of information subject to
i nspection or purpose of inspection as the attorney general shall deem
to be in the public interest. The attorney general shall w thhold from
public inspection copies of any report filed with any ot her governnental
agency of this state or of the United States and required by law to be
kept confidential by such agency, and shall, upon request of the
trustee, withhold frompublic inspection that portion of any instrunent
filed which does not relate to charitable purposes and which is not
ot herwi se of public record.

(m The attorney general may institute appropriate proceedings to
secure conpliance with this section and to secure the proper
adm ni stration of any trust, corporation or other relationship to which
this section applies. The powers and duties of the attorney general
provided in this section are in addition to all other powers and duties
he or she may have. No court shall nodify or term nate the powers and
responsibilities of any trust, corporation or other trustee unless the
attorney general is a party to the proceeding, but nothing in this
section shall otherwise inpair or restrict the jurisdiction of any court
wWith respect to the matters covered by it. The failure of any trustee to
register or to file reports as required by this section may be ground
for judicial renoval of any person responsible for such failure.

(n) This section shall apply regardl ess of any contrary provisions of
any instrunent and shall be liberally construed so as to effectuate its



general purpose of protecting the public interest in charitable uses,
pur poses and di spositions.

(o) Every officer, agency, board or conm ssion of this state or
political subdivisions of this state or agencies thereof receiving
applications for exenption fromtaxation of any trustee subject to this
section shall annually file with the attorney general a list of al
applications received during the year and shall notify the attorney
general of any suspension or revocation of a tax exenpt status
previ ously granted.

(p) The attorney general shall collect fromeach trustee at the tine
of filing of the periodic reports required by this section a fee for the
filing of such reports as follows:

(1) Twenty-five dollars, if the net worth of the property held by such
trustee for charitable purposes is less than fifty thousand doll ars,

(2) Fifty dollars if such net worth is fifty thousand dollars or nore
but | ess than two hundred and fifty thousand doll ars,

(3) One hundred dollars if such net worth is two hundred and fifty

t housand dollars or nore but [ess than one mllion dollars,

(4) Two hundred fifty dollars if such net worth is one mllion dollars
or nore but less than ten mllion dollars,

(5) Seven hundred and fifty dollars if such net worth is ten mllion
dollars or nore but less than fifty mllion dollars, and

(6) One thousand five hundred dollars if such net worth is fifty
mllion dollars or nore.

(q) Any trustee shall be exenpt fromthe annual reporting requirenents
of this section by filing each year with the attorney general a verified
stat enent executed by such trustee attesting that during the annual
reporting period (1) the gross receipts received by said trustee during
such annual reporting period were |ess than twenty-five thousand dollars
and that (2) the total assets held by such trustee at no tinme during
such annual reporting period exceeded twenty-five thousand dollars. For
t he purposes of this paragraph, gross receipts nmean the total received
during the financial reporting period of (A) gifts, grants, and
contributions; (B) gross incone and revenue fromall sources; and (C
gross amounts from sal es of assets, other than inventory; and total
assets nmean the total principal and the accumul ated incone, if any, held
by such trustee for purposes of charitable distribution on any day



during such annual reporting period.

(r) Atrustee who fails to conply with paragraph (d), (f) or (g) of
this section shall, after notice of said failure served upon himor her
by the attorney general by certified nmail, return recei pt requested, be
liable to the state of New York for a fine of ten dollars a day not to
exceed one thousand dollars for each failure to conply after the
expiration of the thirty day period followi ng the receipt of the notice
fromthe attorney general, except that the tinme to conply may be
extended by the attorney general. \Were the attorney general, after such
thirty day period has expired, finds that the failure to conply with
paragraph (d), (f) or (g) of this section is due to excusabl e ignorance
or inadvertence or other reasonable cause, the attorney general shal
wai ve the fine inposed by this paragraph.

(s) Atrustee shall not be qualified to nake application for funds or
grants or to receive such funds from any departnent or agency of the
state without certifying conpliance with paragraphs (d), (f) and (g) of
this section and all applicable registration and reporting requirenents
of article seven-A of the executive |aw.

8§ 8-1.5 Trusts for cenetery purposes

Di spositions of property in trust for the purpose of the perpetual
care, maintenance, inprovenent or enbellishnent of cenmeteries or private
burial lots in ceneteries, and the roadways, |awns, hedges, wal ks,
fences, nonunents, structures and tonbs in such ceneteries or on such
private burial lots are permtted and shall be deenmed to be for
charitabl e and benevol ent purposes. Such dispositions are not invalid by
reason of any indefiniteness or uncertainty of the persons designated as
beneficiaries, nor shall they be invalid as violating any existing rule
agai nst perpetuities. Nothing herein contained shall affect any existing
authority of the courts to determ ne the reasonabl eness of the anmount of
such di sposition. Any cenetery association nay act as trustee of and
execute any such trust with respect to |lots, roadways, |awns, hedges,
wal ks, fences, nmonunents, structures and tonmbs both within its own
cenetery limts and outside of any cenetery under its control but within
the county where such cenetery is | ocated, whether or not such power is



i ncl uded anong its corporate powers.

8§ 8-1.6 Deposit of nmoney in trust by owner of lots in private
uni ncor porated cenetery

The owner of lots in any private unincorporated cenetery may deposit
in trust for the care of such |lots a sum not exceedi ng four hundred
dollars for each lot so owned with any bank or banking institution
located in a city, town or village conveniently near such private
uni ncor porated cenetery, provided such bank or banking institution is
willing to accept such noney in trust and agrees to apply the proceeds
of the interest thereon to the care and upkeep of such lots. Such banks
or banking institutions are hereby authorized to accept such noney for
t he purpose described herein and to apply the proceeds of the interest
thereon to the care and upkeep of any such lots. The provisions of this
section do not apply to savings banks.

§ 8-1.7 Authority of trustee to accunul ate income

(a) Where property has been transferred in trust for any religious,
charitabl e, educational or benevol ent purpose, or acquired by the
trustee of a trust for such purpose, the trustee is authorized in his
di scretion, notw thstandi ng the absence of any direction therefor in the
di sposition creating the trust, to accunulate the incone therefromto
the extent necessary to carry out the purposes of the trust. The
authority herein granted is subject:

(1) To any express or inplied prohibition by the terns of the
di sposition creating the trust, by any statute in force at the tine of
the accunul ation or by the charter of a corporate trustee or other
docunment or regulation controlling the trustee in the adm nistration of
the trust.

(2) To the supervision of the suprenme court or the surrogate's court,
as provided in 8-1.1, and to any contrary direction by order of the
court in an action or proceedi ng thereunder.

(b) This section shall not restrict in any manner the appropriation
for expenditure or accunul ati on of endowrent funds as set forth in



section 553 of the not-for-profit corporation |aw

8§ 8-1.8 Private foundations: admnistration of certain trusts as defined
in the United States internal revenue code of 1954

(a) For purposes of this section, a "trust" means a private foundation
as defined in section 509 of the United States Internal Revenue Code of
1986 ("code") including a private foundation charitable trust as defined
in section 4947(a)(1) of the code, or a split-interest trust as defined
in section 4947(a)(2) of the code, whether heretofore or hereafter
created which is adm nistered by a trustee described in subparagraph
(a)(1) of section 8-1.4. The administration of a trust, as herein
defined, is subject to the follow ng provisions:

(1) The trust shall distribute for each taxable year such anmounts at
such time and in such manner as sufficient for such trust to avoid
liability for any tax inposed on undistributed i ncone under section 4942
of the code.

(2) The trust shall not engage in any act of self-dealing which would
result in the taxation of any anount involved with respect to any such
act of self-dealing under section 4941 of the code.

(3) The trust shall not retain any excess business hol di ngs which
woul d result in the taxation of any such excess busi ness hol di ngs under
section 4943 of the code unless the trust is exenpt fromsection 4943 of
the code pursuant to section 4947(b)(3)(A) or (B) of the code.

(4) The trust shall not make any investnments in such a nmanner as to
j eopardi ze the carrying out of any such trust's exenpt purposes which
woul d result in the taxation of any such investnments under section 4944
of the code unless the trust is exenpt fromsection 4944 of the code
pursuant to section 4947(b)(3)(A) or (B) of the code.

(5) The trust shall not make any taxabl e expenditures which would
result in the liability of the trust for any tax inposed on any such
t axabl e expendi tures under section 4945 of the code.

Except as provided in paragraph (b), this paragraph applies
not wi t hst andi ng any provision of the governing instrunent of a trust.
(b) Paragraph (a) shall not apply with respect to assets transferred
in trust prior to the effective date of this section to the extent that



it conflicts with any nandatory direction in the governing instrunment of
the trust unless such conflicting direction is renoved as inpracticable
under this article or in any other manner provided by |law. The absence
of a specific provision in the governing instrunent of the trust for the
current use of the principal of the fund, or the presence in such an

i nstrument of a provision, as to the principal of a fund, limted to the
principal's being held, invested and reinvested, is not such a
conflicting nmandatory direction.

(b-1) A trust, as defined in paragraph (a) of this section, required
by section 6104(d) of the code to make avail able for public inspection
its annual return shall publish notice of the availability of such
return for inspection. Such notice shall be published, not later than
the day prescribed for filing such annual return (determned with regard
to any extension of tinme for filing), in a newspaper designated by the
clerk of the county in which the principal office of the trust is
| ocat ed, having general circulation in that county. Wen such county is
| ocated within a city with a population of one mllion or nore, such
desi gnation shall be as though the notice were a notice or adverti senent
of judicial proceedings. The notice shall state that the annual return
of the trust is available at its principal office for inspection during
regul ar busi ness hours by any citizen who requests it wi thin one hundred
ei ghty days after the date of such publication, and shall state the
address and the tel ephone nunber of the trust's principal office and the
nane of its principal nanager. A copy or notice published in a newspaper
ot her than the newspaper or newspapers designated by the county clerk
shall not be deened to be one of the publications required by this
par agr aph.

(c) Al references in this section to sections of the code shall be to
such sections as anmended fromtine to time, or to correspondi ng
provi si ons of subsequent internal revenue | aws.

(d) Nothing in this act shall inpair the rights and powers of the
courts or the attorney-general of this state.

8§ 8-1.9 Trust governance
(a) For purposes of this section:
(1) A "trust" neans a trust created solely for charitabl e purposes, or



a trust that continues solely for such purposes after all non-charitable
i nterests have term nated.

(2) "Charitabl e purpose” neans any religious, charitable, educational
or benevol ent purpose.

(3) "Key person" nmeans any person other than a trustee, whether or not
an enpl oyee, who (i) has responsibilities, or exercises powers of
i nfluence over the trust as a whole simlar to the responsibilities,
powers, or influence of trustees and officers; (ii) manages the trust,
or a segnent of the trust that represents a substantial portion of the
activities, assets, inconme or expenses of the trust; or (iii) alone or
with others controls or determ nes a substantial portion of the trust's
capi tal expenditures or operating budget.

(4) An "affiliate" of a trust nmeans any entity controlled by, or in
control of, such trust.

(5) "Relative" of an individual neans (i) his or her spouse or
donestic partner as defined in section twenty-nine hundred ninety-four-a
of the public health law, (ii) his or her ancestors, brothers and
sisters (whether whole or half blood), children (whether natural or
adopted), grandchildren, great-grandchildren; or (iii) the spouse or
donestic partner of his or her brothers, sisters, children,
grandchi | dren, and great-grandchil dren.

(6) "Related party" neans (i) any trustee or key person of the trust
or any affiliate of the trust; (ii) any relative of any individual
described in clause (i) of this subparagraph; or (iii) an entity in
whi ch any i ndividual described in clauses (i) and (ii) of this
subpar agraph has a thirty-five percent or greater ownership or
beneficial interest or, in the case of a partnership or professional
corporation, a direct ownership interest in excess of five percent.

(7) "Independent trustee" means a trustee who: (i) is not, and has not
been within the last three years, an enployee of the trust or an
affiliate of the trust, and does not have a relative who is, or has been
within the last three years, a key person of the trust or an affiliate
of the trust; (ii) has not received, and does not have a relative who
has received, in any of the last three fiscal years, nore than ten
t housand dollars in direct conpensation fromthe trust or an affiliate
of the trust; (iii) is not a current enployee of or does not have a
substantial financial interest in, and does not have a relative who is a



current officer of or have a substantial financial interest in, any
entity that has provided paynents, property or services to, or received
paynments, property or services from the trust or an affiliate of the
trust if the amount paid by the trust to the entity or received by the
trust fromthe entity for such property or services, in any of the |ast
three fiscal years, exceeded the |esser of ten thousand dollars or two
percent of such entity's consolidated gross revenue if the entity's
consol i dated gross revenue was | ess than five hundred thousand dol | ars;
twenty-five thousand dollars if the entity's consolidated gross revenue
was five hundred thousand dollars or nore but less than ten mllion
dol I ars; one hundred thousand dollars if the entity's consolidated gross
revenue was ten mllion dollars or nore; or (iv) is not and does not
have a relative who is a current owner, whether wholly or partially,
director, officer or enployee of the trust's outside auditor or who has
worked on the trust's audit at any tine during the past three years. For
pur poses of this subparagraph, the terns: "conpensation"” does not

i ncl ude rei nbursenment for expenses or the paynent of trustee commi ssions
or reasonabl e conpensation as permtted by | aw and the governing

i nstrunment; and "paynent" does not include charitable contributions,
dues or fees paid to the trust for services which the trust perforns as
part of its nonprofit purposes, or paynents nade by the trust at fixed
or non-negotiable rates or anobunts for services received, provided that
such services by and to the trust are available to individual nenbers of
the public on the sanme terns, and such services provided to the trust
are not avail able from anot her source.

(8) "Related party transaction" neans any transaction, agreenent or
any other arrangenent in which a related party has a financial interest
and in which the trust or any affiliate of the trust is a participant,
except that a transaction shall not be a related party transaction if:
(i) the transaction or the related party's financial interest in the
transaction is de mnims, (ii) the transaction would not custonarily be
reviewed by the board, or boards of simlar organizations, in the
ordi nary course of business and is available to others on the sanme or
simlar ternms, or (iii) the transaction constitutes a benefit provided
to a related party solely as a nenber of a class of the beneficiaries
that the trust intends to benefit as part of the acconplishnent of its
m ssion which benefit is available to all simlarly situated nenbers of



the sane class on the sane terns.

(9) "Independent auditor"™ means any certified public accountant
performng the audit of the financial statenments of a trust required by
subdi vi si on one of section one hundred seventy-two-b of the executive
| aw.

(b)(1) The trustees or a designated audit comm ttee consisting of one
or nore independent trustees of any trust required to file an
i ndependent certified public accountant's audit report with the attorney
general pursuant to subdivision one of section one hundred seventy-two-b
of the executive |aw shall oversee the accounting and financi al
reporting processes of the trust and the audit of the trust's financi al
statenents. The trustees or designated audit conmmttee shall annually
retain or renew the retention of an independent auditor to conduct the
audit and, upon conpletion thereof, review the results of the audit and
any rel ated nanagenent |letter with the independent auditor.

(2) The trustees or a designhated audit commttee consisting of one or
nore i ndependent trustees of any trust required to file an i ndependent
certified public accountant's audit report with the attorney general
pursuant to subdivi sion one of section one hundred seventy-two-b of the
executive law and that in the prior fiscal year had or in the current
fiscal year reasonably expects to have annual revenue in excess of one
mllion dollars shall, in addition to those duties set forth in
subpar agr aph one of this paragraph:

(A) review with the independent auditor the scope and pl anning of the
audit prior to the audit's commencenent;

(B) upon conpletion of the audit, review and discuss with the
i ndependent auditor: (i) any material risks and weaknesses in internal
controls identified by the auditor; (ii) any restrictions on the scope
of the auditor's activities or access to requested information; (iii)
any significant disagreenents between the auditor and nanagenent; and
(iv) the adequacy of the trust's accounting and financial reporting
processes;

(© annually consider the performance and i ndependence of the
i ndependent auditor; and

(D) if the duties required by this section are perforned by an audit
commttee, report on the commttee's activities to the trustees.

(4) If atrust is under the control of another trust or a corporation,



the trustees or designated audit commttee of the controlling trust, or
t he board or designated audit conmittee of the board of the controlling
corporation, may performthe duties required by this paragraph.

(5) Only independent trustees may participate in deliberations or
voting relating to matters set forth in this section, provided that
nothing in this paragraph shall prohibit the board or designated audit
committee fromrequesting that a person with an interest in the matter
present information as background or answer questions at a committee or
board neeting prior to the comrencenent of deliberations or voting
rel ating thereto.

(c) (1) Notw thstanding any provision of the trust instrument to the
contrary, no trust shall enter into any related party transaction unless
the transaction is determ ned by the trustees, or an authorized
committee thereof, to be fair, reasonable and in the trust's best
interest at the tine of such determ nation. Any trustee, officer or key
enpl oyee who has an interest in a related party transacti on shal
disclose in good faith to the trustees, or an authorized comittee
thereof, the material facts concerning such interest.

(2) Wth respect to any related party transaction in which a rel ated
party has a substantial financial interest, the trustees, or an
aut hori zed conmttee thereof, shall:

(A) Prior to entering into the transaction, consider alternative
transactions to the extent avail abl e;

(B) Approve the transaction by not less than a majority vote of the
trustees or commttee nenbers present at the neeting; and

(C) Contenporaneously docunment in witing the basis for the trustees
or authorized commttee's approval, including consideration of any
alternative transacti ons.

(3) The trust instrunent, by-laws or any policy adopted by the
trustees may contain additional restrictions on related party
transactions and additional procedures necessary for the review and
approval of such transactions, or provide that any transaction in
viol ation of such restrictions shall be void or voidable.

(4) The attorney general may bring an action to enjoin, void or
rescind any related party transaction or proposed related party
transaction that violates any provision of this article or was ot herw se
not reasonable or in the best interests of the trust at the time the



transacti on was approved, or to seek restitution, and the renoval of
trustees or officers, or seek to require any person or entity to:

(A) Account for any profits made from such transaction, and pay them
to the trust;

(B) Pay the trust the value of the use of any of its property or other
assets used in such transacti on;

(© Return or replace any property or other assets |ost to the trust
as a result of such transaction, together with any inconme or
appreciation lost to the trust by reason of such transaction, or account
for any proceeds of sale of such property, and pay the proceeds to the
trust together with interest at the legal rate; and

(D) Pay, in the case of willful and intentional conduct, an anmount up
to doubl e the anobunt of any benefit inproperly obtained.

(5) The powers of the attorney general provided in this section are in
addition to all other powers the attorney general may have under this
chapter or any other |aw

(6) No related party may participate in deliberations or voting
relating to a related party transaction in which he or she has an
interest; provided that nothing in this section shall prohibit the
trustees or designated audit commttee fromrequesting that a rel ated
party present information or answer questions concerning a related party
transaction at a trustees or commttee neeting prior to the comencenent
of deliberations or voting relating to the related party transacti on.

(7) I'n an action by any person or entity other than the attorney
general, it shall be a defense to a claimof violation of any provisions
of this paragraph that a transaction was fair, reasonable and in the
trust's best interest at the tinme the trust approved the transaction.

(8) In an action by the attorney general with respect to a rel ated
party transaction not approved in accordance with subparagraph one or
two of this paragraph at the tinme it was entered into, whichever is
applicable, it shall be a defense to a claimof violation of any
provi sions of this paragraph that (i) the transaction was fair,
reasonable and in the trust's best interest at the tinme the trust
approved the transaction and (ii) prior to receipt of any request for
i nformati on by the attorney general regarding the transaction, the
trustees have: (A) ratified the transaction by finding in good faith
that it was fair, reasonable and in the trust's best interest at the



time the trustee approved the transaction; and, with respect to any

rel ated party transaction involving a charitable corporation and in
which a related party has a substantial financial interest, considered
alternative transactions to the extent avail abl e, approving the
transaction by not less than a majority vote of the trustees or
commttee nenbers present at the neeting; (B) docunented in witing the
nature of the violation and the basis for the trustees' or conmittee's
ratification of the transaction; and (C) put into place procedures to
ensure that the trustee conplies with subparagraphs one and two of this
paragraph as to related party transactions in the future.

(d) (1) Except as provided in subparagraph four of this paragraph,
every trust shall adopt, and oversee the inplenentation of, and
conpliance with, a conflict of interest policy to ensure that its
trustees, officers and key persons act in the best interest of the trust
and its beneficiaries and conply with applicable | egal requirenents,
including but not limted to the requirenents set forth in this
par agr aph.

(2) The conflict of interest policy shall include, at a m ninum the
fol |l ow ng provisions:

(A) a definition of the circunstances that constitute a conflict of
i nterest;

(B) procedures for disclosing a conflict of interest or possible
conflict of interest to the trustees or to a commttee of the trustees,
and procedures for the trustees or commttee to determ ne whether a
conflict exists;

(C a requirenment that the person with the conflict of interest not be
present at or participate in any deliberation or vote on the nmatter
giving rise to such conflict, provided that nothing in this section
shall prohibit the trustees or a commttee fromrequesting that the
person with the conflict of interest present information as background
or answer questions at a trustees or comrittee neeting prior to the
comencenent of deliberations or voting relating thereto;

(D) a prohibition against any attenpt by the person with the conflict
to influence the deliberation or voting on the matter giving rise to
such conflict;

(E) a requirenment that the existence and resolution of the conflict be
docunented in the trust's records, including in the m nutes of any



neeting at which the conflict was discussed or voted upon; and

(F) procedures for disclosing, addressing, and docunenting rel ated
party transactions in accordance with this paragraph.

(3) The conflict of interest policy shall require that prior to a
trustee's initial appointnment, and annually thereafter, such trustee
shall conplete, sign and file with the records of the trust a witten
statenent identifying any entity of which he or she is an officer,
director, trustee, nenber, owner (either as a sole proprietor or a
partner), or enployee and with which the trust has a rel ationship, and
any transaction in which the trust is a participant and in which the
trustee mght have a conflicting interest. The policy shall require that
each trustee annually resubmt such witten statenment. The trustees
shall provide a copy of all conpleted statenents to the chair of the
audit conmmttee, if there is an audit comittee.

(4) A trust that has adopted and possesses a conflict of interest
policy pursuant to federal, state or local laws that is substantially
consistent with the provisions of subparagraph two of this paragraph
shall be deened in conpliance with provisions of this paragraph.

(5) Nothing in this paragraph shall be interpreted to require a trust
to adopt any specific conflict of interest policy not otherw se required
by this paragraph or any other law or rule, or to supersede or limt any
requi renent or duty governing conflicts of interest required by any
other law or rule.

(e) (1) Except as provided in subparagraph three of this paragraph,
the trustees of every trust that has twenty or nore enployees and in the
prior fiscal year had annual revenue in excess of one mllion dollars
shal | adopt, and oversee the inplenentation of, and conpliance with, a
whi st | ebl ower policy to protect fromretaliation persons who report
suspected i nmproper conduct. Such policy shall provide that no officer,
trustee, enployee or volunteer of a trust who in good faith reports any
action or suspected action taken by or within the trust that is illegal,
fraudulent or in violation of any adopted policy of the trust shal
suffer intimdation, harassnent, discrimnation or other retaliation or,
in the case of enpl oyees, adverse enpl oynent conseguence.

(2) The whistl ebl ower policy shall include the foll ow ng provisions:

(A) Procedures for the reporting of violations or suspected violations
of laws or trust policies, including procedures for preserving the



confidentiality of reported information;

(B) Arequirenment that a trustee, officer or enployee of the trust be
designated to adm ni ster, the whistleblower policy and to report to the
trustees or an authorized conmittee thereof, except that trustees who
are enpl oyees nay not participate in any board or conmttee
deli berations or voting relating to adm nistration of the whistlebl ower
pol i cy;

(C© A requirenment that the person who is the subject of a
whi st | ebl ower conpl aint not be present at or participate in board or
commttee deliberation or vote on the matter relating to such conplaint,
provi ded that nothing in this subparagraph shall prohibit the board or
commttee fromrequesting that the person who is subject to the
conpl aint present information as background or answer questions at a
comrttee or board neeting prior to the cormmencenent of deliberations or
voting relating thereto; and

(D) Arequirenment that a copy of the policy be distributed to al
trustees, officers, enployees and volunteers, with instructions on how
to conply with the procedures set forth in the policy. For purposes of
t hi s subdi vision, posting the policy on the corporation's website or at
the corporation's offices in a conspicuous |ocation accessible to
enpl oyees and volunteers are anong the nmethods a corporation may use to
satisfy the distribution requirenent.

(3) Atrust that has adopted and possesses a whistlebl ower policy
pursuant to federal, state or local laws that is substantially
consistent with the provisions of subparagraph two of this paragraph
shall be deened in conpliance with the provisions of this paragraph.

(4) Nothing in this paragraph shall be interpreted to relieve any
trust fromany additional requirenents in relation to internal
conpliance, retaliation, or docunent retention required by any other |aw
or rule.

ARTI CLE 9
PERPETUI TI ES AND ACCUMULATI ONS
PART 1. PERPETU TI ES
Section 9-1.1 Rul e agai nst perpetuities.
9-1.2 Reduction of age contingency.



Section 9-2.

o N O O W

Rul es of construction.

Acqui sitition of real property by foreign trust.

Trust with transferable certificates.

Trust for enpl oyees.

Trust for self-enployed individuals and ot hers.

Trust created by national securities exchange to assi st
custoners of menbers, menber firnms or menber
cor porations.

PART 2. ACCUMULATI ONS

Rul es governing accunul ati ons.

Anti ci pation of directed accurul ati on.

Undi stri buted incone.

PART 1. PERPETUI Tl ES

8§ 9-1.1 Rule against perpetuities
(a) (1) The absolute power of alienation is suspended when there are

no persons in being by whom an absolute fee or estate in possession can
be conveyed or transferred.
(2) Every present or future estate shall be void in its creation which

shal | suspend the absol ute power of alienation by any limtation or

condition for a longer period than lives in being at the creation of the

estate and a termof not nore than twenty-one years. Lives in being

shall include a child conceived before the creation of the estate but

born thereafter. In no case shall the |lives neasuring the perm ssible

period be so designated or so nunmerous as to make proof of their end
unreasonably difficult.
(b) No estate in property shall be valid unless it nust vest, if at

all, not later than twenty-one years after one or nore lives in being at

the creation of the estate and any period of gestation involved. In no

case shal

| ives measuring the perm ssible period of vesting be so

designated or so nunerous as to nake proof of their end unreasonably

difficult.



8§ 9-1.2 Reduction of age contingency

Where an estate woul d, except for this section, be invalid because
made to depend, for its vesting or its duration, upon any person
attaining or failing to attain an age in excess of twenty-one years, the
age contingency shall be reduced to twenty-one years as to any or al
persons subject to such contingency.

8§ 9-1.3 Rules of construction

(a) Unless a contrary intention appears, the rules of construction
provided in this section govern with respect to any matter affecting the
rul e agai nst perpetuities.

(b) It shall be presuned that the creator intended the estate to be
val i d.

(c) Where an estate woul d, except for this paragraph, be invalid
because of the possibility that the person to whomit is given or
limted may be a person not in being at the tine of the creation of the
estate, and such person is referred to in the instrunent creating such
estate as the spouse of another wi thout other identification, it shal
be presunmed that such reference is to a person in being on the effective
date of the instrunment.

(d) Where the duration or vesting of an estate is contingent upon the
probate of a will, the appointnment of a fiduciary, the |ocation of a
di stributee, the paynment of debts, the sale of assets, the settlenent of
an estate, the determ nation of questions relating to an estate or
transfer tax or the occurrence of any specified contingency, it shall be
presuned that the creator of such estate intended such contingency to
occur, if at all, within twenty-one years fromthe effective date of the
i nstrument creating such estate.

(e) (1) Where the validity of a disposition depends upon the ability
of a person to have a child at some future tine, it shall be presuned,
subj ect to subparagraph (2), that a nale can have a child at fourteen
years of age or over, but not under that age, and that a fenal e can have
a child at twelve years of age or over, but not under that age or over
the age of fifty-five years.

(2) I'n the case of a living person, evidence nmay be given to establish



whet her he or she is able to have a child at the tinme in question.

(3) Where the validity of a disposition depends upon the ability of a
person to have a child at some future tine, the possibility that such
person may have a child by adoption shall be disregarded.

(4) The provisions of subparagraphs (1), (2) and (3) shall not apply
for any purpose other than that of determning the validity of a
di sposition under the rule against perpetuities where such validity
depends on the ability of a person to have a child at sone future tine.
A determ nation of validity or invalidity of a disposition under the
rul e agai nst perpetuities by the application of subparagraph (1) or (2)
or (3) shall not be affected by the |ater occurrence of facts in
contradiction to the facts presuned or determ ned or the possibility of
adopti on di sregarded under subparagraphs (1) or (2) or (3).

8§ 9-1.4 Acquisition of real property by foreign trust

Where real property situated in this state is acquired by a trust
validly created under the | aw of another jurisdiction, whether there is
a violation of the rul e against perpetuities and whether a direction for
the accunul ation of rents and profits is valid are determ ned by the | aw
of this state in effect at the tinme of the acquisition of such property.

8§ 9-1.5 Trust with transferable certificates

Atrust with transferable certificates, heretofore or hereafter
created, is not invalid as violating the rul e agai nst perpetuities; but
such trust may continue for such tinme as may be necessary to acconplish
t he purposes for which it is created if the instrunent creating such
trust provides that it nmay be term nated at any tine by action of the
trustees or by affirmative vote of the beneficiaries having a specified
percentage of interest therein. This section applies to an investnent
trust, which is an unincorporated trust or association managed by
trustees not hol ding any property for sale to customers in the ordinary
course of its trade or business, the beneficial ownership of which is
evi denced by transferabl e shares or by transferable certificates of



beneficial interest offered for sale to the public.

§ 9-1.6 Trust for enployees

A trust created by an enployer, as part of a stock bonus, pension,
disability or death benefit or profit-sharing plan, for the exclusive
benefit of sone or all of his enployees, to which contributions are nade
by such enpl oyer or enployees, or both, for the purpose of distributing
to such enpl oyees the incone or principal, or both, of the fund so held
in trust, is not invalid as violating the rule against perpetuities; but
such trust may continue for such tinme as may be necessary to acconplish
t he purposes for which it is created.

8§ 9-1.7 Trust for self-enployed individuals and others

No trust created under a retirenent plan, which is exenpt from federa
i ncome taxation under the laws of the United States, is invalid as
violating the rule against perpetuities or the rules governing the
accurul ati on of income. Such a trust may continue for such tinme as my
be necessary to acconplish the purposes for which it is created; my
permt the accumnul ation of incone until such tinme as the incone is
distributed to the beneficiaries under the ternms of the trust; and nay,
according to its ternms, be nade irrevocable and the interest of its
beneficiari es nontransferabl e by assignnment or otherwise. A trust so
made irrevocable is not subject to revocation upon the witten consent
of its beneficiaries as provided in 7-1.09.

8§ 9-1.8 Trust created by national securities exchange to assi st
custoners of nenbers, menber firns or nenber corporations
(a) Atrust created by a national securities exchange for the purpose
of enabling the trustees, in their discretion, to provide direct or
i ndirect assistance to custoners of a menber, nenber firmor nenber
corporation of such exchange, threatened with |oss of their noney or
securities because such nmenber, nenber firm or nenber corporation, in



the opinion of the trustees, is insolvent or nmay be unable w thout
assistance to neet its obligations to such custoners, is not invalid as
violating the rule against perpetuities or the rules governing the
accurul ati on of income. Such a trust may continue and nmay accunul ate the
income fromthe property held therein for such tine as nay be necessary
to acconplish the purposes for which it is created.

(b) As used in this section, the term"national securities exchange"
means any exchange registered as a national securities exchange under
the federal securities exchange act of nineteen hundred thirty-four, as
the sane may be anended fromtine to tine.

PART 2. ACCUMJLATI ONS

8§ 9-2.1 Rul es governing accunul ati ons

(a) Al directions for the accunul ati on of incone are void unless
aut hori zed by statute.

(b) A direction for the accurulation of inconme is valid if such
accurul ation is to begin and termnate within the tine allowed by the
rul e agai nst perpetuities. An accunulation directed to continue for a
peri od extendi ng beyond the expiration of such tinme term nates upon such
expiration.

(c) Where property is disposed of in trust for any religious,
charitabl e, educational or benevol ent purpose and no valid future
estate, except for a simlar purpose, is created by such disposition, a
direction for the accurulation by the trustee of inconme received for
such purpose is valid without regard to the tinme at which the
accurul ation is to begin or to termnate, but the accunulation is
subj ect to the supervision and control of the suprenme court or the
surrogate's court as provided in 8-1.1.

(d) The incone froma trust created by an enployer, as part of a stock
bonus, a pension, disability or death benefit or profit-sharing plan,
for the exclusive benefit of some or all of his enployees, to which
contributions are made by such enpl oyer or enployees or both, for the
pur pose of distributing to such enpl oyees the incone or principal, or
both, of the trust, nay be accunul ated until the funds are sufficient,



in the opinion of the enployer, to acconplish the purposes of such plan.

8§ 9-2.2 Anticipation of directed accunul ation

(a) Wien a valid accunulation is directed for the benefit of a person
wi t hout other sufficient nmeans to support or educate hinself, the
suprene court or, if such accunul ation was directed by will, the
surrogate's court of the county in which such will is admtted to
probate, on the application of such person, his guardian, conmttee, or
conservator nmay direct that a suitable sumfromthe incone accunul at ed
or to be accunul ated be applied for the support or education of such
per son.

(b) When the proceeds of a |life insurance policy issued or delivered
in this state are being retai ned under an agreenent by the insurer to
credit interest thereon for the benefit of a person w thout other
sufficient nmeans to support or educate hinself, the suprenme court, on
t he application of such person, his guardian, conmttee, or conservator
may direct that a suitable sumfromthe interest credited or agreed to
be credited be applied for the support or education of such person.

8§ 9-2.3 Undistributed i ncone

When i nconme is not disposed of and no valid direction is given for its
accurul ation it passes to the persons presunptively entitled to the next
eventual estate.

ARTI CLE 10
PONERS

PART 1. COWON LAW OF POWNERS ESTABLI SHED W TH EXCEPTI ONS

Section 10-1.1 Conmon |law of powers retained, except as nodified by
this article.
PART 2. DEFI NI TI ONS

Section 10-2.1 Power.

10-2.2 Oher words defi ned.

PART 3. VARI ETIES OF PONERS



Section 10-3.1 Powers of appointnment and ot her powers.

10- 3.

10- 3.

10- 3.

2 (Cassification of powers of appointnent as to Kkind;
general and special; exclusive and non-excl usive.

3 Cdassification of powers of appointnent as to tine of
exercise; presently exercisable, testanentary and
post poned.

4 C(Cassification of powers of appointnent as to duty to
exerci se; inperative and discretionary.

PART 4. CREATION OF A PONER OF APPO NTMENT

Section 10-4.1 Rules for creation of a power of appointnent.

Secti on

Secti on

10-5.
10-5.
10-5.
10-5.

10- 6.

i ntenti on of

Secti on

10- 6.

10- 6.
10- 6.
10- 6.

10- 6.

10- 6.

10- 6.
10- 6.

PART 5. EXTENT OF DONEE' S AUTHORI TY TO APPO NT OR CONTRACT

TO APPO NT AN ESTATE | N APPO NTI VE PROPERTY

1 Scope of the authority of the donee.

2 Contract to appoint; power presently exercisable.

3 Contract to appoint; power not presently exercisable.

4 Priority.

PART 6. RULES GOVERNI NG EXERCI SE OF A PONER
OF APPQO NTMVENT

1 Exercise of a power of appointnent; nanifestation of

donee.

2 Exercise of a power of appointnent; conformty to
di rections of donor.

3 Exercise of a power of appointnent; type of instrunent.

4 Exercise of a power of appointnment; required consents.

5 Exercise of exclusive and non-exclusive power of
appoi nt nent .

6 Exercise of a power of appointnent; effect when nore
extensive or |ess extensive than authorized; trustee's
authority to invade principal in trust.

7 Exercise by all donees; exceptions.

8 Inperative power of appointnent; effectuation.

9 Exercise of a power of appointnment in further trust.

PART 7. RIGHTS OF CREDI TORS | N APPO NTI VE PROPERTY

10-7.
10-7.

10-7.

1 Creditors of the donee; special power.

2 Creditors of the donee; gener al power presently
exerci sabl e.

3 Creditors of the donee; power subject to a condition.



10-7.4

PART 8.

Section 10-8.1

10-8. 2

10-8.3
10-8.4

PART 9.

Section 10-9.1
10-9.2

Creditors of the donee; general power not presently
exerci sabl e.

RULE AGAI NST PERPETUI TI ES AND ACCUMULATI ONS AS

AFFECTED BY POAERS OF APPO NTMENT

Rul e agai nst perpetuities; time at which permssible

peri od begins.

Rul e agai nst perpetuities; law  which determ nes
perm ssi bl e peri od.

Rul e agai nst perpetuities; facts to be consi dered.

Rul e agai nst accumnul ations; |law determning validity in
exerci se of a power of appointnent.

REVOCATI ON AND RELEASE OF A PONER OF APPO NTMENT

Revocability of a power of appointnent.

Rel ease of a power of appointnent.

PART 10. PROVI SI ONS AFFECTI NG PONERS OTHER THAN

PONERS OF APPO NTMENT

Section 10-10.1 Power to distribute principal or allocate incong;

10-10.
10-10.

10-10.
10-10.
10-10.
10-10.

10-10.

w N

~N o o b~

restriction on exercise.

Power to | ease in tenant for |ife; scope.

Power to lease in tenant for |ife; transfer and
exti ngui shnent .

Power to |l ease in tenant for life; effect of nortgage.

Power to sell in a nortgage.

Ef fect of reserved unqualified power to revoke.

Exercise of powers by multiple fiduciaries; joint and
several powers.

Irrevocability of power s ot her t han power s of
appoi nt nent .

PART 1. COMMON LAW OF PONERS ESTABLI SHED W TH EXCEPTI ONS

§ 10-1.1 Conmon | aw of powers retained, except as nodified by this
article

The conmon | aw of powers as enbodied in this article and as to natters



not included herein, as heretofore established, is retained as the | aw
of this state except as nodified by the provisions of this article.

PART 2. DEFI NI TI ONS

§ 10-2.1 Power

A power is an authority to do any act in relation to property,
i ncluding the creation or revocation of an estate therein or a charge
t hereon, which the donor of the power mght hinself do, except that the
term as used in this article, does not apply to a power of attorney to
convey property in the nane of the owner, regul ated by other statutes.

§ 10-2.2 O her words defined

(a) Donor. A donor is the person who creates or reserves a power.

(b) Donee. A donee is the person to whoma power is given or in whose
favor a power is reserved.

(c) Appointee. An appointee is the person in whose favor a power of
appoi ntment is exercisable.

(d) Appointive property. Appointive property is property which is the
subj ect of a power of appointnent.

PART 3. VARI ETI ES OF PONERS

§ 10-3.1 Powers of appointment and ot her powers

(a) This article applies to powers of appointnent. A power of
appointnment, as the termis used in this article, is an authority
created or reserved by a person having property subject to his
di sposition, enabling the donee to designate, within such [imts as my
be prescribed by the donor, the appointees of the property or the shares
or the manner in which such property shall be received.

(b) This article applies, generally, to powers which are not powers of



appoi ntment, such as a power to revoke a disposition previously made, a
power during mnority to manage property vested in an infant, a power to
di sburse the principal of a trust, a power to sell in a nortgage and a
power in a life tenant to nake | eases. This enuneration is not exclusive
but illustrative.

8§ 10-3.2 Cassification of powers of appointnent as to kind; general and
speci al ; excl usive and non-excl usive

(a) A power of appointnent is:

(1) general or special.

(2) exclusive or non-excl usive.

(b) A power of appointnment is general to the extent that it is
exerci sabl e wholly in favor of the donee, his estate, his creditors or
the creditors of his estate.

(c) Al other powers of appointnment are special.

(d) A special power of appointnment is exclusive if it may be exercised
in favor of one or nore of the appointees to the exclusion of the
ot hers.

(e) A special power of appointnment is non-exclusive if it nust be
exercised in favor of all the appoi ntees.

8§ 10-3.3 Cassification of powers of appointnent as to tinme of exercise;
presently exercisable, testamentary and postponed

(a) A power of appointnment, as to the tine of its exercise, is either
presently exercisable, testamentary or postponed.

(b) A power of appointnment is presently exercisable if it may be
exerci sed by the donee, during his lifetine or by his witten wll, at
any tinme after its creation, and does not include a postponed power as
descri bed in paragraph (d).

(c) A power of appointnment is testamentary if it is exercisable only
by a witten will of the donee.

(d) A power of appointnment is postponed if it is exercisable by the
donee only after the expiration of a stated tinme or after the occurrence
or non-occurrence of a specified event.



8§ 10-3.4 Classification of powers of appointnent as to duty to exerci se;
i nperative and di scretionary

(a) A power of appointment is either inperative or discretionary.

(b) A power of appointnment is inperative if the instrunment creating it
i nposes on the donee a duty to exercise it, and it may be inperative
even though it is exclusive.

(c) A power of appointnment is discretionary if the donee is authorized
to exercise or not to exercise it.

PART 4. CREATION OF A PONER OF APPO NTMENT

8§ 10-4.1 Rules for creation of a power of appointnent.

(a) The donor of a power of appointnent:

(1) Must be a person capable of transferring the appointive property.

(2) Must have created or reserved the power by a witten instrunent
executed by himin the nmanner required by | aw.

(3) Must manifest his intention to confer the power on a person
capabl e of hol ding the appointive property.

(4) Cannot nullify or alter the rights of creditors of the donee, as
defined in this article, by any | anguage in the instrunent creating or
reserving the power purporting to give the interest of such donee a
spendt hrift character.

PART 5. EXTENT OF DONEE' S AUTHORI TY TO APPO NT OR CONTRACT
TO APPO NT AN ESTATE I N APPO NTI VE PROPERTY

8§ 10-5.1 Scope of the authority of the donee

The scope of the donee's authority as to appointees and as to the tine

and manner of the appointnent is unlimted except as the donor nanifests
a contrary intention.



8§ 10-5.2 Contract to appoint; power presently exercisable

The donee of a power of appointnment which is presently exercisable, or
of a postponed power which has becone exercisable, can contract to nake
an appointnent to the extent that the contract or the prom sed
appoi nt mrent does not confer a benefit upon a person who is not a
perm ssi bl e appoi nt ee under the power.

8§ 10-5.3 Contract to appoint; power not presently exercisable

(a) The donee of a power of appointnment which is not presently
exerci sabl e, or of a postponed power which has not beconme exercisabl e,
cannot contract to nake an appoi ntnent; except that this prohibition
shall not apply if the donor and donee are the sanme person. Such a
prohi bited contract, if nade, cannot be the basis of an action for
speci fic performance or damages, but the prom see can obtain restitution
of the value given by himfor the prom se unless the donee has exercised
t he power pursuant to the contract.

(b) The provisions of this section shall not abridge the ability of
t he donee of a power of appointnment which is not presently exercisable
to rel ease his power pursuant to 10-9.2 or to make the power, after
rel ease, an inperative power, except that where the donor designated
persons or a class to take in default of the donee's exercise of the
power, a release with respect to appointive property nust serve to
benefit all those so designated as provided by the donor.

§ 10-5.4 Priority

The interest of the donee of a power of appointnent, and of any
appoi ntee thereunder, has priority with respect to real property subject
thereto, as against creditors, purchasers or incunbrancers, in good
faith and without notice, of or froma person having an estate in such
property, only fromthe tinme at which the instrunment creating the power
is duly recorded. As against all other persons, such interest has
priority fromthe tine at which the instrunent creating the power takes



effect.

PART 6. RULES GOVERNI NG EXERCI SE OF A
PONER OF APPO NTMENT

8§ 10-6.1 Exercise of a power of appointnent; manifestation of intention
of donee

(a) Subject to paragraph (b), an effective exercise of a power of
appoi ntment does not require an express reference to such power. A power
is effectively exercised if the donee manifests his intention to
exercise it. Such a nmanifestation exists when the donee:

(1) Declares in substance that he is exercising all the powers he has;

(2) Sufficiently identifying the appointive property or any part
t hereof , executes an instrument purporting to di spose of such property
or part;

(3) Makes a disposition which, when read with reference to the
property he owned and the circunstances existing at the tinme of its
maki ng, mani fests his understandi ng that he was di sposing of the
appoi ntive property; or

(4) Leaves a will disposing of all of his property or all of his
property of the kind covered by the power, unless the intention that the
will is not to operate as an execution of the power appears expressly or

by necessary inplication.

(b) If the donor has expressly directed that no instrunment shall be
effective to exercise the power unless it contains a specific reference
to the power, an instrunment not containing such reference does not
val i dly exercise the power.

8§ 10-6.2 Exercise of a power of appointnent; conformty to directions of
donor
(a) Subject to the power of a court of conpetent jurisdiction to
renedy a defective execution of an inperative power of appointnent, the
directions of the donor as to the nmanner, time and conditions of the
exerci se of a power mnust be observed, except that:



(1) Where the donor has authorized it to be exercised by an instrunent
legally insufficient to dispose of the appointive property, the nanner
of exercise is to be determ ned by the provisions of this article.

(2) Where the donor has directed any fornality to be observed inits
exercise, in addition to those which would be legally sufficient to
di spose of the appointive property, such additional formality is not
necessary to a valid exercise of such power.

(3) Where the donor has nmade the power exercisable only by deed, it is
al so exercisable by a witten will unless exercise by will is expressly
excl uded.

(4) Where the donor of a general power of appointnent has not
expressly inposed a requirenent of good faith or of reasonabl eness with
respect to the donee's exercise of such power, neither such requirenent
shall be inplied.

8§ 10-6.3 Exercise of a power of appointnent; type of instrunent

A power of appointnment can be exercised only by a witten instrumnent
whi ch woul d be sufficient to dispose of the estate intended to be
appointed if the donee were the actual owner.

8§ 10-6.4 Exercise of a power of appointnent; required consents

(a) Wien the consent of the donor or of a third person to the exercise
of a power of appointnent is required, such consent shall be expressed
in awitten instrument, subscribed by the person whose consent is
required; and to entitle the instrunent of exercise to be recorded, the
signatures of the donee and of the person consenting nust be
acknow edged or proved in the manner required by the laws of this state
for the recording of a deed of real property.

(b) Unless the donor expressly provides otherw se:

(1) When the consents of two or nore persons are required for the
exerci se of a power of appointnent, all must consent.

(2) If before the exercise of the power:

(A) One or nore of such persons die, the consent of the survivor is
sufficient.



(B) One or nore of such persons becone inconpetent, the consent of the
conpetent person is sufficient.

8 10-6.5 Exercise of exclusive and non-exclusive power of appointnent

(a) Unless the donor expressly provides otherw se:

(1) The donee of an exclusive power may appoint all or any part of the
appoi ntive property to one or nore of the appointees to the exclusion of
t he ot hers.

(2) The donee of a non-exclusive power must appoint in favor of all of
t he appoi ntees equal ly.

8§ 10-6.6 Exercise of a power of appointnent; effect when nore extensive
or | ess extensive than authorized; trustee's authority to
i nvade principal in trust.

(a) An exercise of a power of appointnent is not void because its
exercise is:

(1) More extensive than was authorized but is valid to the extent
aut hori zed by the instrunment creating the power.

(2) Less extensive than authorized by the instrument creating the
power, unless the donor has manifested a contrary intention.

(b) An authorized trustee with unlimted discretion to invade trust
princi pal may appoint part or all of such principal to a trustee of an
appointed trust for, and only for the benefit of, one, nore than one or
all of the current beneficiaries of the invaded trust (to the excl usion
of any one or nore of such current beneficiaries). The successor and
remai nder beneficiaries of such appointed trust nay be one, nore than
one or all of the successor and renai nder beneficiaries of such invaded
trust (to the exclusion of any one, nore than one or all of such
successor and renmi nder beneficiaries).

(1) An authorized trustee exercising the power under this paragraph
may grant a discretionary power of appointnent as defined in paragraph
(c) of section 10-3.4 of this article (including a presently exercisable
power of appointnent) in the appointed trust to one or nore of the
current beneficiaries of the invaded trust, provided that the
beneficiary granted a power to appoint could receive the principal



outright under the terns of the invaded trust.

(2) If the authorized trustee grants a power of appoi ntnent under
subpar agraph (I) of this paragraph, except as otherw se provided in
subpar agraph (3) of this paragraph, the granted power nay only exclude
as perm ssi bl e appoi ntees one or nore of the beneficiary, the creator,
or the creator's spouse, or any of the estates, creditors, or creditors
of the estates of the beneficiary, the creator or the creator's spouse.

(3) If the authorized trustee exercises the power under this
par agr aph, the appointed trust nay grant any power of appoi ntnment
i ncluded in the invaded trust provided such power has the sane cl ass of
perm ssi bl e appoi ntees as the power of appointnent in the invaded trust
and is exercisable in the sane fashion as the power of appointment in
t he i nvaded trust.

(4) I'f the beneficiary or beneficiaries of the invaded trust are
described by a class, the beneficiary or beneficiaries of the appointed
trust may include present or future nmenbers of such cl ass.

(c) An authorized trustee with the power to invade trust principal but
Wi thout unlimted discretion may appoint part or all of the principal of
the trust to a trustee of an appointed trust, provided that the current
beneficiaries of the appointed trust shall be the same as the current
beneficiaries of the invaded trust and the successor and renmai nder
beneficiaries of the appointed trust shall be the same as the successor
and renmai nder beneficiaries of the invaded trust.

(1) If the authorized trustee exercises the power under this
par agr aph, the appointed trust shall include the sane | anguage
authorizing the trustee to distribute the income or invade the principal
of the appointed trust as in the invaded trust.

(2) If the authorized trustee exercises the power under this paragraph
to extend the termof the appointed trust beyond the term of the invaded
trust, for any period after the invaded trust woul d have ot herw se
term nated under the provisions of the invaded trust, the appointed
trust, in addition to the | anguage required to be included in the
appoi nted trust pursuant to subparagraph (1) of this paragraph, may al so
i ncl ude | anguage providing the trustees with unlimted discretion to
i nvade the principal of the appointed trust during such extended term

(3) If the beneficiary or beneficiaries of the invaded trust are
described by a class, the beneficiary or beneficiaries of the appointed



trust shall include present or future nmenbers of such class.

(4) If the authorized trustee exercises the power under this paragraph
and if the invaded trust grants a power of appointnent to a beneficiary
of the trust, the appointed trust shall grant such power of appoi ntnent
in the appointed trust and the class of perm ssible appointees shall be
the sane as in the invaded trust.

(d) An exercise of the power to invade trust principal under
par agraphs (b) and (c) of this section shall be considered the exercise
of a special power of appointnment as defined in section 10-3.2 of this
article.

(e) The appointed trust to which an authorized trustee appoints the
assets of the invaded trust may have a termthat is |onger than the term
set forth in the invaded trust, including, but not limted to, a term
nmeasured by the lifetine of a current beneficiary.

(f) If an authorized trustee has unlimted discretion to invade the
principal of a trust and the sane trustee or another trustee has the
power to invade principal under the trust instrunent which power is not
subject to unlimted discretion, such authorized trustee having
unlimted discretion may exercise the power of appointnment under
par agraph (b) of this section.

(g) An authorized trustee may exercise the power to appoint in favor
of an appoi nted trust under paragraphs (b) and (c) of this section
whet her or not there is a current need to invade principal under the
terns of the invaded trust.

(h) An authorized trustee exercising the power under this section has
a fiduciary duty to exercise the power in the best interests of one or
nore proper objects of the exercise of the power and as a prudent person
woul d exerci se the power under the prevailing circunstances. The
aut hori zed trustee may not exercise the power under this section if
there is substantial evidence of a contrary intent of the creator and it
cannot be established that the creator would be likely to have changed
such intention under the circunstances existing at the tinme of the
exerci se of the power. The provisions of the invaded trust al one are not
to be viewed as substantial evidence of a contrary intent of the creator
unl ess the invaded trust expressly prohibits the exercise of the power
in the manner intended by the authorized trustee.

(i) Unless the authorized trustee provi des otherw se:



(1) The appointnment of all of the assets conprising the principal of
the invaded trust to an appointed trust shall include subsequently
di scovered assets of the invaded trust and undistributed principal of
the invaded trust acquired after the appointnment to the appointed trust;
and

(2) The appointnment of part but not all of the assets conprising the
principal of the invaded trust to an appointed trust shall not include
subsequent |y di scovered assets belonging to the invaded trust and
principal paid to or acquired by the invaded trust after the appoi ntnent
to the appointed trust; such assets shall remain the assets of the
i nvaded trust.

(j) The exercise of the power to appoint to an appoi nted trust under
paragraph (b) or (c) of this section shall be evidenced by an instrunent
in witing, signed, dated and acknow edged by the authorized trustee.
The exercise of the power shall be effective thirty days after the date
of service of the instrunment as specified in subparagraph (2) of this
par agr aph, unless the persons entitled to notice consent in witing to a
sooner effective date. The exercise of the power is irrevocable on such
effective date, either thirty days foll ow ng service of the notice or
the effective date as set forth in the witten consent.

(1) An authorized trustee nmay exercise the power authorized by
par agraphs (b) and (c) of this section w thout the consent of the
creator, or of the persons interested in the invaded trust, and w thout
court approval, provided that the authorized trustee nmay seek court
approval for the exercise with notice to all persons interested in the
i nvaded trust.

(2) A copy of the instrunment exercising the power and a copy of each
of the invaded trust and the appointed trust shall be delivered (A to
the creator, if living, of the invaded trust, (B) to any person having
the right, pursuant to the terns of the invaded trust, to renove or
repl ace the authorized trustee exercising the power under paragraph (b)
or (c) of this section, and (C) to any persons interested in the invaded
trust and the appointed trust (or, in the case of any persons interested
in the trust, to any guardi an of the property, conservator or personal
representative of any such person or the parent or person w th whom any
such m nor person resides), by registered or certified mail, return
recei pt requested, or by personal delivery or in any other manner



directed by the court having jurisdiction over the invaded trust.

(3) The instrunent exercising the power shall state whether the
appointnment is of all the assets conprising the principal of the invaded
trust or a part but not all the assets conprising the principal of the
i nvaded trust and if a part, the approxi mate percentage of the val ue of
the principal of the invaded trust that is the subject of the
appoi nt nent .

(4) A person interested in the invaded trust may object to the
trustee's exercise of the power under this section by serving a witten
notice of objection upon the trustee prior to the effective date of the
exerci se of the power. The failure to object shall not constitute a
consent.

(5) The receipt of a copy of the instrunent exercising the power shal
not affect the right of any person interested in the invaded trust to
conpel the authorized trustee who exerci sed the power under paragraph
(b) or (c) of this section to account for such exercise and shall not
forecl ose any such interested person fromobjecting to an account or
conpelling a trustee to account. Wether the exercise of a power under
paragraph (b) or (c) of this section begins the running of the statute
of limtations on an action to conpel a trustee to account shall be
based on all the facts and circunstances of the situation.

(6) A copy of the instrument exercising the power shall be kept with
the records of the invaded trust and, within twenty days of the
effective date, the original shall be filed in the court having
jurisdiction over the invaded trust. Wiere a trustee of an inter vivos
trust exercises the power and the trust has not been the subject of a
proceeding in the surrogate's court, no filing is required. The
i nstrunment shall state that in certain circunstances the appoint nent
will begin the running of the statute of limtations that will preclude
persons interested in the invaded trust from conpelling an accounting by
the trustees after the expiration of a given tine.

(7) Prior to the effective date as provided herein, a trustee nay
revoke the exercise of the power to invade to a new trust. \Were a
trustee has served notice of the exercise of the power pursuant to
subpar agraph (2) of this paragraph, the trustee shall serve notice of
the revocation of the exercise of the power to persons interested in the
i nvaded trust and the appointed trust by registered or certified mail,



return recei pt requested, or by personal delivery or in any other nanner
directed by the court having jurisdiction over the invaded trust. Were
the notice of the exercise of the power was filed with the court, the
trustee shall file the notice of revocation of the exercise of the power
wi th such court.

(k) This section shall not be construed to abridge the right of any
trustee to appoint property in further trust that arises under the terns
of the governing instrunent of a trust or under any other provision of
| aw or under common |aw, or as directed by any court having jurisdiction
over the trust.

(1) Nothing in this section is intended to create or inply a duty to
exerci se a power to invade principal, and no inference of inpropriety
shall be made as a result of an authorized trustee not exercising the
power conferred under paragraph (b) or (c) of this section.

(m A power authorized by paragraph (b) or (c) of this section may be
exerci sed, subject to the provisions of paragraph (h) of this section,
unl ess expressly prohibited by the ternms of the governing instrunent,
but a general prohibition of the amendnent or revocation of the invaded
trust or a provision that constitutes a spendthrift clause shall not
preclude the exercise of a power under paragraph (b) or (c) of this
secti on.

(n) An authorized trustee may not exercise a power authorized by
paragraph (b) or (c) of this section to effect any of the foll ow ng:

(1) To reduce, limt or nodify any beneficiary's current right to a
mandat ory di stribution of income or principal, a mandatory annuity or
unitrust interest, a right to withdraw a percentage of the value of the
trust or aright to withdraw a specified dollar amount, provided that
such mandatory right has cone into effect with respect to the
beneficiary. Notw thstanding the foregoing, but subject to the other
limtations in this section, an authorized trustee nay exerci se a power
aut hori zed by paragraph (b) or (c) of this section to appoint to an
appointed trust that is a supplenental needs trust that conforns to the
provi sions of section 7-1.12 of this chapter;

(2) To decrease or indemify against a trustee's liability or
exonerate a trustee fromliability for failure to exercise reasonabl e
care, diligence and prudence;

(3) To elimnate a provision granting another person the right to



renove or replace the authorized trustee exercising the power under
paragraph (b) or (c) of this section unless a court having jurisdiction
over the trust specifies otherw se;

(4) To nake a binding and conclusive fixation of the value of any
asset for purposes of distribution, allocation or otherw se; or

(5) To jeopardize (A the deduction or exclusion originally clained
wWith respect to any contribution to the invaded trust that qualified for
t he annual exclusion under section 2503(b) of the internal revenue code,
the marital deduction under section 2056(a) or 2523(a) of the internal
revenue code, or the charitable deduction under section 170(a), 642(c),
2055(a) or 2522(a) of the internal revenue code, (B) the qualification
of a transfer as a direct skip under section 2642(c) of the internal
revenue code, or (C) any other specific tax benefit for which a
contribution originally qualified for income, gift, estate, or
generati on-ski pping transfer tax purposes under the internal revenue
code.

(o) An authorized trustee shall consider the tax inplications of the
exerci se of the power under paragraph (b) or (c) of this section.

(p) An authorized trustee may not exercise a power described in
paragraph (b) or (c) of this section in violation of the Iimtations
under sections 9-1.1, 10-8.1 and 10-8.2 of this chapter, and any such
exercise shall void the entire exercise of such power.

(q)(1) Unless a court otherwi se directs, an authorized trustee may not
exerci se a power authorized by paragraph (b) or (c) of this section to
change the provisions regarding the determ nation of the conpensation of
any trustee; the conm ssions or other conpensation payable to the
trustees of the invaded trust nay continue to be paid to the trustees of
the appointed trust during the termof the appointed trust and shall be
determned in the sane manner as in the invaded trust.

(2) No trustee shall receive any payi ng conm ssion or other
conpensati on for appointing of property fromthe invaded trust to an
appoi nted trust pursuant to paragraph (b) or (c) of this section.

(r) Unless the invaded trust expressly provides otherw se, this
section applies to:

(1) Any trust governed by the laws of this state, including a trust
whose governing | aw has been changed to the laws of this state; and

(2) Any trust that has a trustee who is an individual domciled in



this state or a trustee which is an entity having an office in this
state, provided that a najority of the trustees select this state as the
| ocation for the primary adm nistration of the trust by an instrument in
writing, signed and acknow edged by a majority of the trustees. The

i nstrument exercising this selection shall be kept with the records of

t he i nvaded trust.

(s) For purposes of this section:

(1) The term "appointed trust” neans an irrevocable trust which
receives principal froman invaded trust under paragraph (b) or (c) of
this section including a new trust created by the creator of the invaded
trust or by the trustees, in that capacity, of the invaded trust. For
pur poses of creating the new trust, the requirenment of section 7-1.17 of
this chapter that the instrunent be executed and acknow edged by the
person establishing such trust shall be deenmed satisfied by the
execution and acknow edgnent of the trustee of the appointed trust.

(2) The term "authorized trustee" neans, as to an invaded trust, any
trustee or trustees with authority to pay trust principal to or for one
or nore current beneficiaries other than (i) the creator, or (ii) a
beneficiary to whomincone or principal nust be paid currently or in the
future, or who is or will becone eligible to receive a distribution of
i nconme or principal in the discretion of the trustee (other than by the
exerci se of a power of appointnent held in a non-fiduciary capacity).

(3) References to sections of the "internal revenue code" refer to the
United States internal revenue code of 1986, as anended fromtine to
time, or to correspondi ng provisions of subsequent internal revenue
| aws, and al so refer to correspondi ng provisions of state |aw.

(4) The term "current beneficiary or beneficiaries" nmeans the person
or persons (or as to a class, any person or persons who are or wll
becone nenbers of such class) to whomthe trustees may distribute
principal at the time of the exercise of the power, provided however
that the interest of a beneficiary to whomincone, but not principal,
may be distributed in the discretion of the trustee of the invaded trust
may be continued in the appointed trust.

(5) The term "invade" shall nmean the power to pay directly to the
beneficiary of a trust or namke application for the benefit of the
beneficiary.

(6) The term "invaded trust” neans any existing irrevocable inter



vivos or testamentary trust whose principal is appointed under paragraph
(b) or (c) of this section.

(7) The term "person or persons interested in the invaded trust" shal
mean any person or persons upon whom servi ce of process would be
required in a proceeding for the judicial settlenment of the account of
the trustee, taking into account section three hundred fifteen of the
surrogate's court procedure act.

(8) The term "principal” shall include the incone of the trust at the
time of the exercise of the power that is not currently required to be
di stributed, including accrued and accumnul ated i ncone.

(9) The term"unlimted discretion" neans the unlimted right to
distribute principal that is not nodified in any nmanner. A power to pay
principal that includes words such as best interests, welfare, confort,
or happi ness shall not be considered a limtation or nodification of the
right to distribute principal.

(10) The creator shall not be considered to be a beneficiary of an
i nvaded or appointed trust by reason of the trustee's authority to pay
trust principal to the creator pursuant to section 7-1.11 of this
chapter or by reason of the trustee's authority under the trust
i nstrument or any other provision of law to pay or reinmburse the creator
for any tax on trust income or trust principal that is payable by the
creator under the | aw i nposing such tax or to pay any such tax directly
to the taxing authorities.

(t) Cross-reference. For the exercise of the power under paragraph (b)
or (c) of this section where there are nultiple trustees, see sections
10-6.7 and 10-10.7 of this article.

8§ 10-6.7 Exercise by all donees; exceptions

Whenever a power of appointnment, other than a power in a trustee to
i nvade trust principal under section 10-6.6 of this article or under the
terms of the dispositive instrunent, is created in two or nore donees,
all nmust unite in its exercise, unless the instrunent creating such
power provides otherwi se. But, if before its execution, one or nore of
such donees dies or becones inconpetent, such power nmay be exercised by
t he survivor or the conpetent donee, unless such exercise is explicitly



barred by the terns of the instrunent creating such power.

8§ 10-6.8 Inperative power of appointnent; effectuation

(a) The exercise of an inperative power of appointnment devol ves upon
the suprene court or, in the case of a will, the surrogate's court in
the foll owi ng cases:

(1) Failure to designate the donee.

(2) Death of the designated donee without exercising the power.

(3) I nconpetence of the sol e donee.

(4) Defective exercise of the power, either wholly or in part, by the
donee.

(b) Where an inperative power of appointnent:

(1) I's exclusive, and the donee dies w thout exercising the power, it
nmust be exercised for the benefit of all of the appointees equally.

(2) Has been exercised defectively by the donee, it may be properly
exercised in favor of persons intended to be benefited by the donee.

(3) Has been exercised defectively by the donee, a purchaser for a
val uabl e consi deration claimng under such defective exercise is
entitled to the sanme relief as a simlar purchaser claimng under a
defective disposition froman actual owner

(4) Is non-exclusive, and the right of the appointee is assignable,
creditors or assignees of such appointee can conpel the exercise of such
power for their benefit.

(5) I's non-exclusive, the conrmittee of an appointee or his assignee
for the benefit of creditors can conpel the exercise of such power.

8§ 10-6.9. Exercise of a power of appointment in further trust

If the donee of a power of appointnment exercises the power in favor of
the trustee of a trust under a will or deed other than that under which
the power was created, and if said exercise is otherwi se valid, the
appoi ntive property shall be paid over to and adm ni stered by the
trustee of, and under the terns of, the trust under such will or deed
and jurisdiction over said appointive property shall thereafter be in
the court having jurisdiction of the trust under such will or deed.



PART 7. RIGHTS OF CREDI TORS | N APPO NTI VE PROPERTY

8§ 10-7.1 Creditors of the donee; special power

Property covered by a special power of appointnent (or a general power
of appointnent that is exercisable solely for the support, maintenance,
heal t h and educati on of the donee within the nmeaning of sections 2041
and 2514 of the Internal Revenue Code) is not subject to the paynent of
the clains of creditors of the donee, his estate or the expenses of
adm nistering his estate.

8§ 10-7.2 Creditors of the donee; general power presently exercisable

Property covered by a general power of appointnent (other than one
exerci sabl e solely for the support, nmintenance, health and educati on of
t he donee within the neani ng of sections 2041 and 2514 of the Internal
Revenue Code) which is presently exercisable, or of a postponed power
whi ch has becone exercisable, is subject to the paynent of the clainms of
creditors of the donee, his estate and the expenses of admi nistering his
estate. It is immterial whether the power was created in the donee by
hi nsel f or by sonme ot her person, or whether the donee has or has not
purported to exercise the power.

8§ 10-7.3 Creditors of the donee; power subject to a condition

A general power of appointnent may be created subject to a condition

precedent or subsequent, and until the condition is fulfilled, it is not
subj ect to the provisions of 10-7.2.

8§ 10-7.4 Creditors of the donee; general power not presently exercisable
(a) Property covered by a general power of appointnment which, when



created, is not presently exercisable is subject to the paynent of the
clainms of creditors of the donee, his estate and the expenses of
adm nistering his estate, only:

(1) If the power was created by the donee in favor of hinself; or
(2) If a postponed power becones exercisable in accordance with the
terms of the creating instrunent, except in the case of a testanentary

general power.

PART 8. RULE AGAI NST PERPETU TI ES AND ACCUMULATI ONS AS
AFFECTED BY PONERS OF APPO NTMENT

8§ 10-8.1 Rul e against perpetuities; time at which permssible period
begi ns

(a) Where an estate is created by an instrunent exercising a power of
appoi ntnment, the perm ssible period of the rul e against perpetuities
begi ns:

(1) I'n the case of an instrunment exercising a general power which is
presently exercisable, on the effective date of the instrunent of
exerci se.

(2) I'n all other cases, at the time of the creation of the power.

(b) Where the creator of a trust reserves to hinself an unqualified
power to revoke, the perm ssible period of the rul e against perpetuities
begi ns when the power to revoke term nates by reason of the death of the
creator, by a release of such power or otherw se.

8§ 10-8.2 Rul e agai nst perpetuities; |aw which determ nes perm ssible
peri od

In all cases covered by 10-8.1, the pernissible period of the rule
agai nst perpetuities is determned by the law in effect when the power
is exercised or the unqualified power to revoke is term nated, and not
by the law in effect when the power was created.



8§ 10-8.3 Rul e against perpetuities; facts to be considered

When the perm ssible period of the rul e against perpetuities nust be
conputed fromthe time of the creation of the power of appointnent,
facts and circunstances existing on the effective date of the instrunent
exerci sing the power shall be taken into account in determning the
validity of interests created by the instrunent exercising the power.

8§ 10-8.4 Rul e agai nst accumul ations; |aw determ ning validity in
exerci se of a power of appointnent

When a direction for the accunul ation of incone is contained in an
i nstrument exercising a power, heretofore or hereafter created, the
validity of such direction is determ ned by the law in effect when the
power is exercised, and not by the law in effect when the power was
creat ed.

PART 9. REVOCATI ON AND RELEASE OF A POVER
OF APPO NTMENT

8§ 10-9.1 Revocability of a power of appointnent

(a) A power of appointnment is irrevocable unless the donor reserves
the right to revoke it.

(b) An exercise of power of appointment is irrevocabl e whenever:

(1) The donor of a special power manifests his intention that its
exerci se be irrevocable, or

(2) The donee does not manifest in the instrunent exercising the power
his intention to reserve a power of revocation.

(c) If the donee in exercising a power reserves a power to revoke the
appoi ntment, but does not expressly reserve a power to reappoint, upon
the exercise of the power of revocation, the donee can reappoint.

(d) An instrument exercising a power of appointnent is affected by
fraud in the sane manner as a deed or will, executed by an owner or by a
trustee of property.



8§ 10-9.2 Rel ease of a power of appoi ntnment

(a) Any power of appointnment, whether exercisable only by deed, only
by will, or by either deed or will, and whether general or special,
excl usive or nonexcl usive other than a power which is inperative, is
rel easabl e, either with or without consideration, by witten instrunent
signed by the donee of such power and delivered as hereinafter provided.

(b) A rel easabl e power of appointnment nay be rel eased with respect to
all or any part of the appointive property and nay al so be released in
such manner as to reduce or limt the appointees, or classes of
appoi ntees, in whose favor such power is exercisable. No rel ease of any
power of appointnent shall cause the power to becone inperative when
such power was not inperative prior to such release, unless the
i nstrument of rel ease expressly so provides.

(c) Such release may be delivered to any of the follow ng:

(1) Any person specified for such purpose in the instrunent creating
t he power.

(2) Any trustee of the property subject to such power.

(3) Any person, other than the donee, who m ght be adversely affected
by an exercise of the power.

(4) The county clerk of the county in which the donee resides or has a
pl ace of business or in which the instrunent creating the power is
filed, to be duly filed by such clerk upon the paynent to himof the
fees due for such filing or, if the power was created by will, to the
clerk of the surrogate's court having jurisdiction of the estate of the
donor.

(d) This section applies to releases delivered on or after July first,
ni net een hundred forty-two.

PART 10. PROVI SI ONS AFFECTI NG PONERS OTHER THAN POVERS
OF APPO NTMENT

8§ 10-10.1 Power to distribute principal or allocate incone; restriction
on exercise



A power held by a person as trustee of an express trust to nake a
di scretionary distribution of either principal or incone to such person
as a beneficiary, or to nmake discretionary allocations in such person's
favor of receipts or expenses as between principal and incone, cannot be
exerci sed by such person unless (1) such person is the grantor of the
trust and the trust is revocable by such person during such person's
lifetime, or (2) the power is a power to provide for such person's
heal t h, education, mai ntenance or support within the neaning of sections
2041 and 2514 of the Internal Revenue Code, or (3) the trust instrunent,
by express reference to this section, provides otherwise. If the power
is conferred on two or nore trustees, it may be exercised by the trustee
or trustees who are not so disqualified. If there is no trustee
qualified to exercise the power, its exercise devolves on the suprene
court or the surrogate's court, except that if the power is created by
will, its exercise devolves on the surrogate's court having jurisdiction
of the estate of the donor of the power.

8§ 10-10.2 Power to lease in tenant for life; scope

A power nmay be conferred upon a tenant for life to make | eases of real
property for a termof not nore than twenty-one years to commence in
possession during his lifetime. |If the power authorizes, or the life
tenant nmakes, a lease for a termin excess of twenty-one years, such
power or |ease is valid for twenty-one years, but is void as to the
excess.

8 10-10.3 Power to lease in tenant for life; transfer and extingui shnment

The power of a tenant for life to make | eases is not assignable as a
separate interest, but is annexed to his estate and passes by a
di sposition of such estate unless expressly excepted. |f so excepted,
it is extinguished. Such a power may be released by the tenant to a
person entitled to a future estate in the property, and shall thereupon
be exti ngui shed.



8 10-10.4 Power to lease in tenant for life; effect of nortgage

(a) The power of a tenant for life to nmake | eases is neither
extingui shed nor suspended when such tenant executes a nortgage. The
power i s bound by the nortgage in the sane manner as the real property
enbraced therein, and the lien of the nortgagee on such power:

(1) Entitles the nortgagee to an exercise of the power so far as the
satisfaction of the debt requires; and

(2) Causes any subsequent interest, created by the tenant for life by
an exerci se of such power, to becone subject to the nortgage as if in
terns enbraced therein.

8§ 10-10.5 Power to sell in a nortgage

Where a power to sell real property is given to a nortgagee or to the
transferee in any other conveyance intended to secure the paynent of
noney, the power is deened a part of the security, and passes to and may
be exercised by any person, who by assignment or otherw se, becones
entitled to the noney so secured to be paid.

8§ 10-10.6 Effect of reserved unqualified power to revoke

Where a creator reserves an unqualified power of revocation, he
remai ns the absol ute owner of the property disposed of so far as the
rights of his creditors or purchasers are concerned.

8§ 10-10.7 Exercise of powers by nultiple fiduciaries; joint and several
power s

Unl ess contrary to the express provisions of an instrunment affecting
the disposition of property, a joint power other than a power of
appoi ntment but including a power in a trustee to invade trust principal
under section 10-6.6 of this article or under the terns of the



di spositive instrunment, conferred upon three or nore fiduciaries, as
that termis defined in 11-1.1, by the ternms of such instrunent, or by
statute, or arising by operation of |law, may be exercised by a majority
of such fiduciaries, or by a mgjority of survivor fiduciaries, or by the
survivor fiduciary. Such a power conferred upon or surviving to two such
fiduciaries may be exercised jointly by both such fiduciaries or by the
survivor fiduciary, unless contrary to the express terns of the

i nstrunment creating the power. A fiduciary who fails to act through
absence or disability, or a dissenting fiduciary who joins in carrying
out the decision of a majority of the fiduciaries if his or her dissent
is expressed pronptly in witing to his or her co-fiduciaries, shall not
be liable for the consequences of any majority decision, provided that
liability for failure to join in admnistering the estate or trust or to
prevent a breach of the trust may not thus be avoided. A power vested in
one or nore persons under a trust of real property created in connection
wi th the sal vagi ng of nortgage participation certificates may be
executed by one or nore of such persons as provided in such trust. This
section shall not affect the right of any one of two or nore personal
representatives of a decedent to exercise a several power.

8§ 10-10.8 Irrevocability of powers other than powers of appointnent

A power, other than a power of appointnent, is irrevocable unless an
authority to revoke it is granted or reserved in the instrunment creating
t he power.

ARTI CLE 11
FI DUCI ARY: POWNERS, DUTIES AND LI M TATI ONS; ACTI ONS BY OR
AGAI NST | N REPRESENTATI VE OR | NDI VI DUAL CAPACI Tl ES
PART 1. FIDUCI ARI ES: PONERS, DUTIES AND LI M TATI ONS

Section 11-1.1 Fi duci ari es' powers.
11-1.2 Tax el ections by personal representatives.
11-1.3 Power and duty of executor before probate.
11-1.4 Validity of execution of power to sell, nortgage or

| ease real property by less than all qualifying



Secti on

Secti on

Secti on

executors.

11-1.5 Payment of testanentary dispositions or distributive
shares.

11-1.6 Property held as fiduciary to be kept separate.

11-1.7 Limtations on powers and i mmunities of executors and
testanentary trustees.

11-1.8 Power of fiduciary or custodian for fiduciary to

deposit United St at es gover nnment and agency
securities with a federal reserve bank.

11-1.9 Power of Fiduciary or Custodian to Deposit Securities
in a Central Depository.

11-1.10 Power of fiduciary to enploy a broker-dealer as
cust odi an

11-1.11 Limted power of fiduciary to anmend trust for certain
tax purposes.
PART 2. | NVESTMENTS BY FI DUCI ARI ES:
PONERS AND DUTI ES RELATI NG THERETO

11-2.1 Principal and incone.

11-2.2 Power to invest.

11-2.3 Prudent investor act.

11-2.3-A Judicial control with respect to fiduciary's power to
adj ust

11-2.4 Optional wunitrust provision.

PART 3. ACTI ONS BY OR AGAI NST PERSONAL REPRESENTATI VES

11-3.1 Acti ons.

11-3.2 Action for injury to person or property survives
despite death of person in whose favor or against
whom cause of action existed.

11-3.3 Limtations upon recovery where injury causes death.

11-3. 4 Action by representative of representative.

PART 4. PROCEDURAL ASPECTS OF ACTI ONS BY OR AGAI NST
PERSONAL REPRESENTATI VES
11-4.1 How to sue or be sued.

11-4.2 When personal and representative causes of action may
be j oi ned.
11-4.3 Separ ate dockets and executi ons.

11-4.4 Commencenent of action agai nst per sonal



representatives; rule when sone of representatives
not served.

11-4.5 want of assets not to be pleaded by per sonal
representative.

11-4.6 Leave to I ssue execution agai nst per sonal
representative; how procured; order and contents
t hereof; security before order granted; execution on
j udgnment recovered by predecessor representative.

11-4.7 Liability of +the personal representative for clains
arising out of the adm nistration of the estate.

PART 1. FIDUCI ARl ES: PONERS, DUTIES AND LI M TATI ONS

§ 11-1.1 Fiduciaries' powers

(a) As used in this section, unless the context or subject matter
otherwi se requires, (1) the term"estate" nmeans the estate of a
decedent; (2) the term"trust" means any express trust of property,
created by a will, deed or other instrunent, whereby there is inposed
upon a trustee the duty to adm nister property for the benefit of a
naned or otherw se described incone or principal beneficiary, or both. A
trust shall not include trusts for the benefit of creditors, resulting
or constructive trusts, business trusts where certificates of beneficial
interest are issued to the beneficiary, investnent trusts, voting
trusts, security instrunents such as deeds of trust and nortgages,
trusts created by the judgnent or decree of a court, liquidation or
reorgani zation trusts, trusts for the sol e purpose of paying dividends,
i nterest, interest coupons, salaries, wages, pensions or profits,
i nstrunments wherein persons are mere nomnees for others, or trusts
created in deposits in any banking institution or savings and | oan
institution; (3) the term™"fiduciary" neans adm ni strators, executors,
prelimnary executors, admnistrators d.b.n., admnistrators
c.t.a.d.b.n., admnistrators c.t.a., ancillary executors, ancillary
adm nistrators, ancillary admnistrators c.t.a and trustees of express
trusts, including a corporate as well as a natural person acting as
fiduciary, and a successor or substitute fiduciary, whether designated



in a trust instrument or otherw se.

(b) I'n the absence of contrary or limting provisions in the court
order or decree appointing a fiduciary, or in a subsequent order or
decree, or in the will, deed or other instrument, every fiduciary is
aut hori zed:

(1) To accept additions to any estate or trust from sources other than
the estate of the decedent or the settlor of a trust.

(2) To acquire the remaining undivided interest in the property of an
estate or trust in which the fiduciary, in his fiduciary capacity, holds
an undi vi ded interest.

(3) To invest and reinvest property of the estate or trust under the
provisions of the will, deed or other instrunent or as otherw se
provi ded by | aw.

(4) To effect and keep in force fire, rent, title, liability, casualty
or other insurance to protect the property of the estate or trust and to
protect the fiduciary.

(5) Wth respect to any property or any estate therein owned by an
estate or trust, except where such property or any estate therein is
specifically disposed of:

(A) To take possession of, collect the rents from and manage the sane.

(B) To sell the sane at public or private sale, and on such terns as
in the opinion of the fiduciary will be nbst advantageous to those
i nterested therein.

(C Wth respect to fiduciaries other than a trustee, to | ease the
same for a termnot exceeding three years and, in the case of a trustee,
to | ease the sane for a termnot exceeding ten years although such term
ext ends beyond the duration of the trust and, in either of such cases,
including the right to explore for and renove mneral or other natural
resources, and in connection with mneral |eases to enter into pooling
and unitization agreenents.

(D) To nortgage the sane.

(E) Any power to take possession of, collect the rent from nanage,
sell, lease or nortgage, granted by this subparagraph (5), which is
prohibited by the terns of the will, deed or other instrunent or by the
provi sions of this subparagraph (5), nonethel ess exists, upon the
approval of the surrogate, where such power is necessary for the
pur poses set forth in SCPA 1902.



(F) Afiduciary acting under a will may exercise all of the powers
granted by this subparagraph (5) notw thstanding the effect upon such
will of the birth of a child after its execution or of any election by a
survi vi ng spouse.

(6) To namke ordinary repairs to the property of the estate or trust.

(7) To grant options for the sale of property for a period not
exceedi ng si x nonths.

(8 Wth respect to any nortgage held by the estate or trust (A) to
continue the sanme upon and after maturity, with or w thout renewal or
extensi on, upon such terns as the fiduciary deens advisable; (B) to
forecl ose, as an incident to collection of any bond or note, any
nort gage securing such bond or note, and to purchase the nortgaged
property or acquire the property by deed fromthe nortgagor in |lieu of
forecl osure.

(9) To enploy any bank or trust conpany incorporated in this state,
any national bank located in this state or any private banker duly
aut hori zed by the superintendent of financial services of this state to
engage i n business here (who, as private banker, nmintains a permanent
capital of not less than one mllion dollars) as custodian of any stock
or other securities held as a fiduciary, and the cost thereof, except in
the case of a corporate fiduciary, shall be a charge upon the estate or
trust. The records of such bank, trust conpany or private banker shal
at all times show the ownership of such stock or other securities. Such
stock or other securities shall at all tines be kept separate fromthe
assets of such bank, trust conmpany or private banker and may be kept by
such bank, trust conpany or private banker

(A) in a manner such that all certificates representing the securities
fromtinme to tine constituting the assets of a particular estate, trust
or other fiduciary account are held separate fromthose of all other
estates, trusts or accounts; or

(B) in a manner such that, without certification as to ownership
attached, certificates representing securities of the sane class of the
same issuer and fromtine to time constituting assets of particul ar
estates, trusts or other fiduciary accounts are held in bulk, including,
to the extent feasible, the nerging of certificates of snal
denom nation into one or nore certificates of |arge denom nation,
provi ded that a bank, trust company or private banker, when operating



under the nmethod of safekeeping security certificates described in this
subpar agraph (B), shall be subject to such rules and regulations as, in
the case of state chartered institutions, the state superintendent of
financi al services and, in the case of national banking associations,
the conptroller of the currency may fromtine to tinme issue. Such bank,
trust conpany or private banker shall, on demand by the fiduciary,
certify in witing the securities held by it for such estate, trust or
fiduciary account.

(10) To cause any stock or other securities (hereinafter referred to
as "securities") held by any bank or trust conpany, when acting as
fiduciary, whether alone or jointly with an individual, with the consent
of the individual fiduciary, if any (who is hereby authorized to give
such consent), to be registered and held in the nane of a nom nee of
such bank or trust conpany w thout disclosure of the fiduciary
rel ationship; and, in the case of an individual acting as fiduciary, to
di rect any bank or trust conpany incorporated under the laws of this
state, any national bank |ocated in this state or any private banker
duly authorized by the superintendent of financial services of this
state to engage in business here (who, as private banker, nmintains a
per manent capital of not less than one mllion dollars) to register and
hol d any securities deposited with such bank, trust conpany or private
banker (hereinafter referred to as "bank”) in the nanme of a nom nee of
such bank. The bank shall not redeliver such securities to the
i ndi vidual fiduciary, who authorized their registration in the nanme of a
nom nee of the bank, wi thout first registering the securities in the
nane of the individual fiduciary, as such. But, any sale of such
securities by the bank at the direction of the individual fiduciary
shall not be treated as a redelivery. The bank nay nmake any di sposition
of such securities which is authorized or directed by an order or decree
of the court having jurisdiction of the estate or trust. Any such bank
shall be absolutely liable for any | oss occasioned by the acts of its
nom nee with respect to the securities so registered. The records of the
bank shall at all tines show the ownership of any such securities and of
those held in bearer form Such securities and those held in bearer form
shall at all tinmes be kept separate fromthe assets of the bank and may
be kept by such bank

(A) in a manner such that all certificates representing the securities



fromtime to tine constituting the assets of a particular estate, trust
or other fiduciary account are held separate fromthose of all other
estates, trusts or accounts; or

(B) in a manner such that, without certification as to ownership
attached, certificates representing securities of the sane class of the
same issuer and fromtine to time constituting assets of particul ar
estates, trusts or other fiduciary accounts are held in bulk, including,
to the extent feasible, the nerging of certificates of snal
denom nation into one or nore certificates of |arge denom nation,
provi ded that a bank, when operating under the nethod of safekeeping
security certificates described in this subparagraph (B), shall be
subj ect to such rules and regulations as, in the case of state chartered
institutions, the state superintendent of financial services and, in the
case of national banking associations, the conptroller of the currency
may fromtine to time issue. Such bank or trust conpany shall, on denand
by any party to an accounting by such bank or trust conmpany as fiduciary
or on demand by the attorney for such party, certify in witing the
securities held by such bank or trust company as such fiduciary.

(11) In the case of the survivor of two or nore fiduciaries, to
continue to administer the property of the estate or trust w thout the
appoi ntment of a successor to the fiduciary who has ceased to act and to
exercise or performall of the powers given to the original fiduciaries
unl ess contrary to the express provision of the will, deed or other
i nstrunent.

(12) As successor or substitute fiduciary, to succeed to all of the
powers, duties and discretion of the original fiduciary, with respect to
the estate or trust, as were given to the original fiduciary, unless the
exerci se of such powers, duties or discretion of the original fiduciary
are expressly prohibited by the will, deed or other instrunment to any
successor or substituted fiduciary.

(13) To contest, conprom se or otherwi se settle any claimin favor of
the estate, trust or fiduciary or in favor of third persons and agai nst
the estate, trust or fiduciary.

(14) To vote in person or by proxy, discretionary or otherw se, shares
of stock or other securities held by himas fiduciary.

(15) To pay calls, assessnents and any ot her suns chargeabl e or
accrui ng agai nst or on account of shares of stock, bonds, debentures or



ot her corporate securities held by a fiduciary, whenever such paynents
may be |l egally enforceable against the fiduciary or any property of the
estate or trust or the fiduciary deens paynent expedi ent and for the
best interests of the estate or trust.

(16) To sell or exercise stock subscription or conversion rights,
participate in foreclosures, reorganizations, consolidations, nergers or
| i qui dati ons, and to consent to corporate sales, |eases and
encunbrances. In the exercise of such powers the fiduciary is authorized
to deposit stocks, bonds or other securities with any protective or
other simlar conmttee under such terns and conditions respecting the
deposit thereof as the fiduciary may approve.

(17) To execute and deliver agreenments, assignnments, bills of sale,
contracts, deeds, notes, receipts and any other instrunent necessary or
appropriate for the adm nistration of the estate or trust.

(18) In the case of a trustee, to hold the property of two or nore
trusts or parts of such trusts created by the sane instrunent as an
undi vi ded whol e wi thout separation as between such trusts or parts,
provi ded that such separate trusts or parts shall have undivi ded
i nterests and provided further that no such hol ding shall defer the
vesting of any estate in possession or otherw se.

(19) Wen a legacy, a distributive share, the proceeds of any action
brought as prescribed by 5-4.1, or the proceeds of a settlenent of an
action brought in behalf of an infant for personal injuries are payable
to an infant, inconpetent, conservatee or person under disability and
t he sum does not exceed ten thousand dollars, to nmake paynent thereof to
the father or nother or to some conpetent adult person with whomthe
i nfant, inconpetent, conservatee or person under disability resides or
who has sone interest in his welfare for the use and benefit of such
i nfant, inconpetent, conservatee or person under disability. If the sum
payable to a patient in an institution in the state departnment of nental
hygi ene is not in excess of the anpunt which the director of the
institution is authorized to receive under section 29.23 of the nental
hygi ene | aw, to make paynent of such sumto such director for use as
provided in that section.

(20) To make distribution in cash, in kind valued at the fair narket
val ue of the property at the date of distribution, or partly in each,

Wi t hout being required to nake pro rata distributions of specific



property.

(21) To join with the surviving spouse or the executor of his will or
the adm nistrator of his estate in the execution and filing of a joint
i ncone tax return for any period prior to the death of a decedent for
whi ch he has not filed a return or a gift tax return on gifts made by
t he decedent's surviving spouse, and to consent to treat such gifts as
bei ng made one-half by the decedent, for any period prior to a
decedent's death, and to pay such taxes thereon as are chargeable to the
decedent.

(22) In addition to those expenses specifically provided for in this
paragraph, to pay all other reasonable and proper expenses of
adm nistration fromthe property of the estate or trust, including the
reasonabl e expense of obtaining and continuing his bond and any
reasonabl e counsel fees he may necessarily incur.

(c) The court having jurisdiction of the estate or trust may authorize
the fiduciary to exercise any other power which in the judgnent of the
court is necessary for the proper adm nistration of the estate or trust.

(d) The powers set forth in this section shall apply to all estates
and trusts now in existence or which may hereafter come into existence
and are in addition to the powers granted by |aw or by the will, deed or
ot her instrunent.

8§ 11-1.2 Tax el ections by personal representatives

(A) If the personal representative or other person acting in a
fiduciary capacity with respect to a decedent's estate, hereinafter
called the "fiduciary", clainms as incone tax reductions adm nistration
expenses chargeable to principal that nmay be clained by such fiduciary
as either estate tax deductions or as income tax deductions with the
result that the incone taxes paid by or chargeable to incone or to any
i ncone beneficiary are reduced and with the further result that United
States or New York estate taxes chargeable to principal are increased,
t hen, unless otherw se provided or authorized by the decedent's wll,
each person, including the estate or any trust, who has received the use
of such incone tax deductions shall reinburse to the principal
chargeabl e with such increased estate taxes an anount determ ned by
mul ti plying such increase in estate taxes by a fraction having a



nuner at or equal to the incone tax deduction nade available to himas the
result of the aforesaid election and a denom nator equal to the total
anount of the inconme tax deductions nade avail abl e t hereby.

(b) Unless otherwi se expressly provided by a will under which a
di sposition is made to or for the benefit of the surviving spouse of a
decedent which qualifies for an estate tax marital deduction under any
tax law of the state of New York or of the United States and the anount
or size of such disposition is defined by the will in ternms of the
maxi mum marital deduction allowabl e under such tax |aw

(1) No adjustment shall be required to be nmade between such
di sposition and the other interests in the decedent's estate by reason
of (A) any increase in the anmount or size of such disposition resulting
fromany election by the fiduciary, under such tax laws, to treat estate
adm ni strati on expenses as inconme tax deductions over the anmount or size
of such disposition had the contrary el ecti on been made or (B) any
i ncrease or decrease in the anount or size of such disposition resulting
froman election by the fiduciary, under such tax |aws, of an estate tax
val uation date other than the date of the decedent's death as conpared
with the amount or size of such disposition had the contrary el ection
been nmade.

(2) Such definition shall not be construed as a direction by the
decedent to the fiduciary to exercise any el ection respecting the
deduction of estate adm nistration expenses or the determ nation of the
estate tax valuation date, which the fiduciary nmay have under such tax
|l aws, only in such manner as will result in a larger allowable estate
tax marital deduction than if the contrary election had been nade.

8§ 11-1.3 Power and duty of executor before probate

An executor named in a will has no power to dispose of any part of the
estate of the testator before letters testanentary or prelimnary
letters testanentary are granted, except to pay reasonabl e funeral
expenses, nor to interfere with such estate in any nmanner other than to
take such action as is necessary to preserve it.



8§ 11-1.4 Validity of execution of power to sell, nortgage or |ease real
property by less than all qualifying executors

Any deed, nortgage or |ease duly executed by one or nore, but not all,
of the executors or trustees who qualified conveys the full title and
interest of the testator, and is as effective as if all the executors or
trustees who qualified had joined in the execution thereof, when ten
years have el apsed since the recording of such deed, nortgage or | ease
in the county where the property affected is situated; saving, however,
the rights of every grantee, nortgagee or |essee, in good faith and for
a val uabl e consideration, deriving title under an instrunent executed by
all the executors or trustees who qualified to the same property or any
part thereof, whose deed, nortgage or lease is duly recorded before such
period of ten years has el apsed.

§ 11-1.5 Payment of testanentary dispositions or distributive shares

(a) Subject to his or her duty to retain sufficient assets to pay
adm ni strati on and reasonabl e funeral expenses, debts of the decedent
and all taxes for which the estate is |iable, a personal representative
may, but, except as directed by will or court decree or order, shall not
be required to, pay any testanentary disposition or distributive share
before the conpletion of the publication of notice to creditors or, if
no such notice is published, before the expiration of seven nonths from
the tine letters testanentary or of administration are granted, or, if
notice of the availability of genetic material of the decedent has been
gi ven under section 4-1.3, before the birth of a genetic child who is
entitled to inherit fromthe decedent under section 4-1.3.

(b) Whenever a disposition is directed by will to be paid in advance
of such publication of notice or the expiration of such seven nonth
period or the birth of a genetic child entitled to inherit fromthe
decedent under section 4-1.3, the personal representative nay require a
bond, conditioned as foll ows:

(1) That if debts of the decedent appear, and the assets of the estate
are insufficient to pay themor to pay other testanentary di spositions
entitled, under section 13-1.3, to paynent equally with or prior to that
of the disposition paid in advance, the beneficiary to whom advance



payment was made will refund it, or the value thereof, together with

i nterest thereon and any costs incurred by reason of such paynent, or
such ratable portion thereof, as is necessary to pay such debts or to
satisfy the rights, if any, of other beneficiaries under the will.

(2) That if the will, under which the disposition was paid, is denied
probate, on appeal or otherw se, such beneficiary will refund the entire
advance paynent, together with interest and costs as described in
subpar agraph (1), to the personal representative entitled thereto.

(c) If, after the expiration of seven nonths fromthe tine letters are
granted or the birth of a genetic child entitled to inherit fromthe
decedent under section 4-1.3, as the case may be, the personal
representative refuses upon demand to pay a disposition or distributive
share, the person entitled thereto may mai ntain an appropriate action or
proceedi ng agai nst such representative. But, for the purpose of
conputing the tinme limted for its comencenent, the cause of action
does not accrue until the personal representative's account is
judicially settled.

8§ 11-1.6 Property held as fiduciary to be kept separate

(a) Every fiduciary shall keep property received as fiduciary separate
fromhis individual property. He shall not invest or deposit such
property with any corporation or other person doing business under the
banki ng law, or with any other person or institution, in his own nane,
but all transactions by himaffecting such property shall be in his nanme
as fiduciary; provided, however, that any bank or trust conpany, when
acting as fiduciary, whether alone or jointly with an individual, my
with the consent of the individual fiduciary, if any (who is hereby
authori zed to give such consent), register and hold stock or other
securities (referred to in this section as "securities") in the nanme of
t he nom nee of such bank or trust conpany; and provided, further, that
any individual acting as fiduciary is authorized to direct any bank or
trust conpany incorporated under the laws of this state, any national
bank |l ocated in this state or any private banker duly authorized by the
superintendent of financial services of this state to engage in business
here (who, as private banker, maintains a permanent capital of not |ess
than one mllion dollars) to register and hold any securities in the



nane of a nom nee of such bank, trust conpany or private banker
(referred to in this section as "bank"). Such bank shall not redeliver
such securities to the individual fiduciary, who authorized their
registration in the nane of a nom nee of the bank, w thout first

regi stering the securities in the name of the individual fiduciary, as
such. But, any sale of such securities by the bank at the direction of
the individual fiduciary shall not be treated as a redelivery. The bank
may nake any di sposition of such securities which is authorized or
directed by an order or decree of the court having jurisdiction of the
estate or trust.

(b) Any bank shall be absolutely Iiable for any | oss occasi oned by the
acts of its nominee with respect to the securities so registered.

(c) The records of such bank shall at all times show the ownership of
any such securities and of those held in bearer form Such securities
and those held in bearer formshall at all tines be kept separate from
the assets of the bank and may be kept by such bank

(A) in a manner such that all certificates representing the securities
fromtinme to tine constituting the assets of a particular estate, trust
or other fiduciary account are held separate fromthose of all other
estates, trusts or other fiduciary accounts; or

(B) in a manner such that, without certification as to ownership
attached, certificates representing securities of the sane class of the
same issuer and fromtine to time constituting assets of particul ar
estates, trusts or other fiduciary accounts are held in bulk, including,
to the extent feasible, the nerging of certificates of snal
denom nation into one or nore certificates of |arge denom nation,
provi ded that a bank, when operating under the nethod of safekeeping
security certificates described in this subparagraph (B), shall be
subj ect to such rules and regulations as, in the case of state chartered
institutions, the state superintendent of financial services and, in the
case of national banking associations, the conptroller of the currency
may fromtine to time issue. Such banks shall, on demand by the
fiduciary, certify in witing the securities held for such fiduciary.

(d) Any person violating any of the provisions of this section shal
be guilty of a m sdeneanor

(e) This section shall apply to all estates and trusts now in
exi stence or which may hereafter conme into existence.



§ 11-1.7 Limtations on powers and i munities of executors and
testanentary trustees

(a) The attenpted grant to an executor, testanentary trustee, or inter
vivos trustee, or his or her successor, of any of the follow ng
enuner ated powers or imunities is contrary to public policy:

(1) The exoneration of such fiduciary fromliability for failure to
exerci se reasonabl e care, diligence and prudence.

(2) The power to nmake a binding and concl usive fixation of the val ue
of any asset for purposes of distribution, allocation or otherw se.

(b) The attenpted grant in any will or trust of any power or inmunity
in contravention of the terns of this section shall be void but shal

not be deened to render such will or trust invalid as a whole, and the
remai ning terns of the instrunent shall, so far as possible, remain
effective.

(c) Any person interested in an estate or trust may contest the
validity of any purported grant of any power or imunity within the
purvi ew of this section wthout dimnishing or affecting adversely his
or her interest in the estate or trust any provision in any will or
trust to the contrary notw t hstandi ng.

8§ 11-1.8 Power of fiduciary or custodian for fiduciary to deposit
United States governnent and agency securities with a federal reserve
bank

(a) Notwi t hstandi ng any other provision of |law, any bank or trust
conpany, when acting as fiduciary and any bank, trust conpany or private
banker, when hol ding securities as custodian for a fiduciary pursuant to
8§ 11-1.1(b) (9), is authorized to deposit, or arrange through a
subcust odi an or otherwi se for the deposit, with the federal reserve bank
inits district of any securities the principal and interest of which
the United States or any departnment, agency or instrunmentality thereof
has agreed to pay, or has guaranteed paynent, to be credited to one or
nore accounts on the books of said federal reserve bank in the nanme of
such bank, trust conpany or private banker, to be designated fiduciary
or saf ekeepi ng accounts, to which account other simlar securities nay



be credited. A bank, trust conpany or private banker so depositing
securities with a federal reserve bank shall be subject to such rules
and regul ations with respect to the naking and nai nt enance of such
deposit as, in the case of state chartered institutions, the state
superintendent of financial services, and, in the case of national
banki ng associ ations, the conptroller of the currency, nmay fromtine to
time issue. The records of such bank, trust conpany or private banker
shall at all tinmes show the ownership of the securities held in such
account. Ownership of, and other interests in, the securities credited
to such account may be transferred by entries on the books of said
federal reserve bank w thout physical delivery of any securities. A
bank, trust conpany or private banker acting as custodian for a
fiduciary shall, on demand by the fiduciary, certify in witing to the
fiduciary the securities so deposited by such bank, trust conpany or
private banker with such federal reserve bank for the account of such
fiduciary. A fiduciary shall, on demand by any party to its accounting
or on demand by the attorney for such party, certify in witing to such
party the securities deposited by such fiduciary with such federal
reserve bank for its account as such fiduciary.

(b) This section shall apply to all fiduciaries, and custodi ans for
fiduciaries, acting on the effective date of this section or who
thereafter may act regardl ess of the date of the instrument or court
order by which they are appointed.

8§ 11-1.9 Power of Fiduciary or Custodian to Deposit Securities in a
Central Depository

(a) Notwi t hstandi ng any ot her provision of law, any fiduciary (as
defined in section 1-2.7) holding securities in its fiduciary capacity,
any bank, trust conpany or private banker holding securities as a
cust odi an or managi ng agent, and any bank, trust conpany or private
banker hol di ng securities as custodian for a fiduciary pursuant to
section 11-1.1 (b)(9), is authorized to deposit or arrange through a
subcust odi an or otherwi se for the deposit of such securities in a
clearing corporation (as defined in article eight of the Uniform
Commerci al Code). Wen such securities are so deposited, certificates
representing securities of the sane class of the sane issuer may be



nmerged and held in bulk in the nane of the nom nee of such clearing
corporation with any other such securities deposited in such clearing
corporation by any person regardl ess of the ownership of such
securities, and certificates of small denom nation nmay be nerged into
one or nore certificates of |arger denom nation. The records of such
fiduciary and the records of such bank, trust conpany or private banker
acting as custodi an, as managi ng agent or as custodian for a fiduciary
shall at all tinmes show the nane of the party for whose account the
securities are so deposited. Owmership of, and other interests in, such
securities may be transferred by bookkeeping entry on the books of such
clearing corporation wthout physical delivery of certificates
representing such securities. A bank, trust conpany or private banker so
depositing securities pursuant to this section shall be subject to such
rules and regulations as, in the case of state chartered institutions,
the state superintendent of financial services and, in the case of
nat i onal banki ng associ ations, the conptroller of the currency may from
time to tinme issue. A bank, trust company or private banker acting as
custodian for a fiduciary shall, on demand by the fiduciary, certify in
witing to the fiduciary the securities so deposited by such bank, trust
conpany or private banker in such clearing corporation for the account
of such fiduciary. A fiduciary shall, on denand by any party to a
judicial proceeding for the settlenent of such fiduciary's account or on
demand by the attorney for such party, certify in witing to such party
the securities deposited by such fiduciary in such clearing corporation
for its account as such fiduciary.

(b) This section shall apply to any fiduciary holding securities in
its fiduciary capacity, and to any bank, trust conpany or private banker
hol di ng securities as a custodi an, nmanagi ng agent or custodian for a
fiduciary, acting on the effective date of this section or who
thereafter may act regardl ess of the date of the agreenent, instrunent
or court order by which it is appointed and regardl ess of whether or not
such fiduciary, custodian, nmanagi ng agent or custodian for a fiduciary
owns capital stock of such clearing corporation

8§ 11-1.10 Power of fiduciary to enploy a broker-deal er as custodi an



Not wi t hst andi ng any other provision of |aw any fiduciary (as defined
in section 1-2.7 or 11-1.1 (a) (3)) is authorized: (1) to enpl oy any
br oker-deal er which is registered with the Securities and Exchange
Comm ssion and the departnent of |aw of the state of New York (referred
toin this section as "broker") as a custodian for a fiduciary of any
stock or other securities (referred to in this section as "securities");
(2) to register such securities in the name of such broker. Such broker
shal | have the sanme power and shall be subject to the sane restrictions
wWith respect to the treatnent of such securities as any bank or trust
conpany acting as a custodian for a fiduciary and such securities shall
be subject to the sane treatnment as securities held by such a custodian
for a fiduciary as provided in sections 11-1.1 (b) (9) (10), 11-1.6,
11-1.8, and 11-1.9 of this part. Any such securities held by a broker in
whi ch the broker does not have a lien for indebtedness due to it from
the estate or trust may not be pledged, |lent, hypothecated or disposed
of except upon the specific instruction of the fiduciary.

8§ 11-1.11 Limted power of fiduciary to anend trust for certain tax
pur poses

(a) Unless expressly prohibited by the terns of the instrunent
creating an express trust, the terns of the trust instrunent shall be
deened to include the follow ng provision granting the trustee, which
termas defined in paragraph (h) of this section may nean the executor
or admnistrator, a limted power to anend:

"The trustees shall have the Iimted power to anend the adm nistrative
and ot her provisions of the trust which have no significant dispositive
effects within the neaning of paragraph (i) of this section on an
i nterest described in such paragraph, by an acknow edged instrument in
witing, in order to:

(i) achieve a qualified reformation of a reformable interest into a
qualified interest for purposes of the charitable deduction as permtted
by section 2055(e)(3) or 2522(c)(4) of the United States Internal
Revenue Code ("Code") and the regulations thereto, or achieve a
reformati on of a charitable remainder trust permtted by section 664 of
t he Code and the regul ati ons thereto;

(ii) neet the requirenents of a qualified donestic trust for a



surviving spouse who is not a citizen of the United States under
sections 2056(d) and 2056A(a) of the Code and the regul ati ons thereto;
and

(iii) meet the requirenents of a personal residence trust under
section 2702(a)(3) or to neet the definition of a qualified interest
under section 2702(b) of the Code, and the regulations thereto."

(b) (1) No trustee may exercise any power created under paragraph (a)
of this section with respect to any trust that is exenpt fromtax
i nposed by the provisions of chapter 13 of the Code or has an inclusion
ratio, as defined in section 2642(a) of the Code, of zero if the
exerci se of such power would cause such trust to lose in whole or in
part its exenption fromthe tax inposed by the provisions of chapter 13
of the Code or cause such trust to have an inclusion ratio, as defined
in section 2642(a) of the Code, of nore than zero.

(2) If the creator of an express trust or a beneficiary (whether
current, future or contingent) of inconme or principal of an express
trust is serving as a trustee of the express trust, the creator or such
beneficiary cannot participate in the exercise of the power to anend
such express trust pursuant to this section. If two or nore trustees are
serving, the power to anend such express trust nay be exercised by the
trustees who are not so disqualified.

(c) Such anendnent shall be enbodied in one or nore witings signed
and acknow edged in the manner required by the laws of this state for
the recording of a conveyance of real property by the trustee and filed
in the office of the clerk of the court having jurisdiction over the
instrunment. At least thirty (30) days prior to such filing, notice of
such anmendnent, together with a copy of the anendnent, shall be sent by
regi stered or certified nmail, return recei pt requested, or by personal
delivery to all persons interested in the trust, or to the guardi an of
the property, committee, conservator, adult guardi an, or persona
representative of any such persons under a disability, or to the parent
or person with whoma m nor resides. Such notice shall include the
followi ng statenent: "If you wish to object to the proposed anendnent,
you should notify the trustee (executor or admnistrator) of your
objections in a witing signed and acknow edged by you before a notary
in the manner required by the laws of the state of New York for the
recordi ng of a conveyance of real property. Such witten objection mnust



be personally delivered or mailed to the trustee (executor or

adm nistrator) by registered or certified mail, return receipt

requested, within thirty (30) days of the date when the notice was
personal ly delivered or nailed to you. If no such objection to the
proposed anmendnment is nade by any person interested in the trust, such
anmendnent wi |l becone effective upon its filing in the court having
jurisdiction over the trust." Proof by affidavit of such nailing or
delivery of the notice or by signed acknow edgenent of receipt by the
person noticed, shall be filed in the office of the clerk of the court
where such amendnent is filed prior to or sinultaneously with the filing
of such amendnent. If it appears by affidavit that the nanme or address
of any person interested in the trust is unknown, mailing to such person
of the notice shall not be required.

(d) Such anmendnent shall be effective upon filing as required by
paragraph (c) of this section, provided that no witten objection to
such anmendnent, signed and acknowl edged in the nmanner required by the
|l aws of the state for the recording of a conveyance of real property by
any person interested in the trust, has been received prior to such
filing by the trustee, by personal delivery or by registered or
certified mail, return receipt requested. If no such witten objection
has been received by the trustee prior to such filing, no judicial
proceedi ng or consent of any person interested in the trust shall be

required.
(e) Unless otherwi se provided in the anendnent, the anendnent shall be
deened to have been effective in the case of a will as of the date of

deat h of the decedent, and in the case of any other instrunent on the
date it becane irrevocabl e.

(f) The limted power to amend granted by this section shall be
exercised only if acted upon by all of the trustees, except as otherw se
provi ded by subparagraph (b)(2) of this section.

(g) For the purposes of this section, the phrase "all persons
interested in the trust” shall nean all the persons upon whom service of
process would be required in a proceeding for the judicial settlenent of
the account of the trustee, taking into account section three hundred
fifteen of the surrogate's court procedure act.

(h) I'n any case where the Code requires that an el ection or other
action be nade or taken by the executor or if no trustee of a trust



under a will has qualified, the term"trustee" as used in this section
shall nmean the executor or administrator of an estate. In any such case,
the trustee shall conply with any action taken by the executor or

adm ni strator under this section.

(i) An anmendnent pursuant to paragraph (a) of this section shall be
concl usively deened to have "no significant dispositive effect” if the
di fference between the actuarial value determ ned as of the effective
date of the anendnent

(i) of the interest reforned pursuant to subparagraph (a)(i) or
(a)(ii) qualifying for the marital or charitabl e deduction which is
involved in a reformati on pursuant to subparagraph (a)(i) or (a)(ii); or

(ii) of the interest retained by the transferor or any applicable
fam |y menber reforned pursuant to subparagraph (a)(iii) in order to
qualify as a "personal residence trust"” or a "qualified interest” under
section 2702 of the Code;
and the actuarial value of the respective interest prior to such
anendnent does not exceed five percent of the actuarial value of such
pre-amendnent interest.

(j) The term"trust"” shall include an arrangenent treated as a "trust
for the purposes of the Code.

(k) The fact that a testanentary trust cannot be revoked, altered or
anended by reason of the testator's death, or that the will or trust
instrunent states that the trust is irrevocable and/or cannot be altered
or anmended, shall not be deened to constitute an express prohibition
wi t hin the neaning of the phrase "unl ess expressly prohibited by the
terms of the instrunent creating an express trust."

(1) References to sections of the United States Internal Revenue Code
or Code shall refer to the United States Internal Revenue Code of 1986
as anended fromtinme to tinme, or to correspondi ng provisions of

subsequent internal revenue |aws, and regul ations thereto; and shal
al so refer to correspondi ng provisions of state |aw

PART 2. | NVESTMENTS BY FI DUCI ARl ES:
PONERS AND DUTI ES RELATI NG THERETO



§ 11-2.1 Principal and incone

(a) Duty of trustee as to receipts and expenditures.

(1) Atrust shall be adm nistered with due regard to the respective
interests of income beneficiaries and remai ndermen. A trust is so
adm nistered with respect to the allocation of receipts and expenditures
if areceipt is credited or an expense is charged to incone or to
principal or partly to each (A in accordance with the terns of the
trust instrunment, notw thstanding any contrary provisions in this
section; (B) in the absence of any contrary terns of the trust
i nstrunment, in accordance with the provisions of this section; or (C if
neither of the preceding rules of admnistration is applicable, in
accordance with what is reasonable and equitable in view of the
interests of those entitled to incone as well as those entitled to
principal and in view of the manner in which nen of ordinary prudence,
di scretion and judgnent would act in the managenent of their own
affairs.

(2) If the trust instrunent gives the trustee discretion in crediting
a receipt or charging an expenditure to income or principal or partly to
each, no inference that the trustee has or has not inproperly exercised
such discretion arises fromthe fact that the trustee has nade an
all ocation contrary to the provisions of this section.

(b) What is incone and what is principal; definitions.

(1) Inconme is the return in noney or property derived fromthe use of
principal, including return received as:

(A) Rent from property, including suns received for the cancellation
or renewal of a | ease.

(B) Interest on noney lent, including suns received as consi deration
for the privilege of prepaynment of principal except as provided in
par agraph (f) on bond prem um and di scount.

(© Inconme earned during the adm nistration of a decedent's estate, as
provi ded in paragraph (d).

(D) Corporate distributions, as provided in paragraph (e).

(E) Accrued incone on bonds or other obligations issued at a discount,
as provided in paragraph (f).

(F) Receipts fromprincipal used in business, as provided in paragraph

(9).

(G Receipts fromdisposition of natural resources, as provided in



par agraphs (h) and (i).

(H) Receipts fromother principal subject to depletion, as provided in
par agraph (j).

(') Receipts fromdisposition of underproductive property, as provided
i n paragraph (k).

(2) Principal is property, disposed of in trust, the income from which
is payable to or to be accunul ated for an incone beneficiary and the
title to which is ultimtely to vest in the person entitled to the
future estate. Principal includes:

(A) Consideration received by the trustee on the sale or other
transfer of principal, on repaynent of a |oan or as a refund,
repl acenent or change in the form of principal.

(B) Proceeds of property taken on em nent domai n proceedi ngs.

(C) Proceeds of insurance upon property form ng part of the principal
except proceeds of insurance upon a separate interest of an incone
beneficiary.

(D) Stock dividends, receipts on liquidation of a corporation and
ot her corporate distributions, as provided in paragraph (e).

(E) Receipts with respect to bonds and ot her obligations, as provided
i n paragraph (f).

(F) Royalties and other receipts fromdi sposition of natural
resources, as provided in paragraphs (h) and (i).

(G Receipts fromother principal subject to depletion, as provided in
par agraph (j).

(H Any profit resulting fromany change in the formof principal,
except as provided in paragraph (k) on underproductive property.

(') Receipts fromdisposition of underproductive property, as provided
i n paragraph (k).

(3) After determ ning income and principal in accordance with the
terns of the trust instrument or of this section the trustee shal
charge to incone or principal expenses and other charges as provided in
par agraph (1).

(c) Wien right to incone arises; apportionnent of income or other
recei pt.

(1) An incone beneficiary is entitled to income fromthe date
specified in the trust instrument or, if none is specified, fromthe
date an asset becones subject to the trust. In the case of an asset



whi ch beconmes subject to a trust by reason of a will, it becomes subject
to the trust as of the date of the death of the testator even though
there is an intervening period of admnistration of the testator's
estate.

(2) In the case of a decedent's estate, a testanentary trust or an
asset received under a will by a trustee: (A) receipts due but not paid
at the date of death of the testator are principal; (B) receipts in the
form of periodic paynents (other than corporate distributions to
st ockhol ders and savi ngs bank and savi ngs and | oan associ ati on
di vidends), such as rent, interest or annuities payable fromany source,
not due at the date of death of the testator, shall be treated as
accruing fromday to day. That portion of such a receipt accruing
before the date of death is principal and the bal ance is incone.

(3) In all other cases any receipt froman incone producing asset is
i ncone even though the recei pt was earned or accrued in whole or in part
bef ore the date when the asset becane subject to the trust.

(4) On termnation of an incone interest, the inconme beneficiary whose
interest is termnated or his estate is entitled to: (A) incone
undi stributed on the date of term nation; (B) income due but not paid to
the trustee on the date of termination; (C incone in the form of
periodi ¢ paynents (other than corporate distributions to stockhol ders
and savi ngs bank and savi ngs and | oan associ ati on divi dends) such as
rent, interest or annuities, not due on the date of term nation, accrued
fromday to day.

(d) I'ncome earned during adm nistration of a decedent's estate.

(1) Unless the will provides otherw se and subject to subparagraph (2)
hereof, all expenses incurred in connection with the settlenment of a
decedent's estate, including but not limted to debts, funeral expenses,
estate taxes, interest and penalties concerning taxes, famly
al | owances, fees of attorneys and conm ssions of personal
representatives (other than comm ssions on estate incone) and court
fees, costs and other charges shall be charged agai nst the principal of
the estate.

(2) Unless the will provides otherwi se, income fromthe assets of a
decedent's estate after the death of the testator and before
distribution, including income fromproperty used to discharge
liabilities, shall be determ ned in accordance with the rul es applicable



to a trustee under this section and distributed as follows: (A to
specific beneficiaries the net income fromthe property disposed of to
them respectively; (B) to all other beneficiaries, except beneficiaries
of pecuniary dispositions not in trust, the balance of the net incone in
proportion to their respective interests in the undistributed assets of
the estate conputed at times of distribution on the basis of inventory
val ue; provided, however, (i) that the amount of inconme earned during
the further administration of the estate fromand after the date of
paynment of any estate or inheritance tax shall be distributed to such
beneficiaries in proportion to their respective interests in the

undi stributed assets of the estate after the maki ng of such paynment on
the basis of the fair market value of such assets i mediately after the
maki ng of such paynent, and (ii) any anount allowed as a tax deduction
to the estate for incone payable to a charitable organization shall be
pai d, without dimnution for taxes, to the charitabl e organization
entitled to receive such inconme. This subparagraph does not apply to any
suns nade payable in policies of insurance of any description or under
any contract for an annuity, including a variable annuity.

(3) (A The residuary beneficiaries are entitled to the rent fromthe
decedent's real property, not specifically disposed of, fromthe date of
death, in proportion to their respective interests under the will,
unl ess the fiduciary, pursuant to a power to distribute in kind,
al l ocates all or part of such property in whole or partial satisfaction
of a pecuniary disposition in trust, in which event the rent fromthe
property so allocated shall be distributed, as of the date of death, to
the trustee of such disposition.

(B) This subparagraph applies to wills of decedents dying before, on
or after its effective date, provided, however, that it shall not be so
applied as to require residuary beneficiaries to repay to the estate any
distributions of incone fromreal property, not specifically disposed
of, which were actually made to such beneficiaries prior to such
effective date.

(4) I'ncome and rent received by a trustee under subparagraphs (2) or
(3) shall be treated as inconme of the trust.

(e) Distributions of corporations or associations.

(1) Notwithstanding the provisions of this paragraph, a will, deed or
ot her instrunent which creates or declares a trust nmay provide with



respect to all matters covered by this section, and direct the manner of
ascertaining income and principal and the apportionnent thereof or grant
discretion to the trustee or another person to do so, and such provision
or direction, where otherwise not contrary to |law, controls.

(2) A distribution by a corporation or association nade to a trustee
in the shares of the distributing corporation or association held in
such trust, whether in the formof a stock split or a stock dividend, at
the rate of six per cent or |less of the shares of such corporation or
associ ati on upon which the distribution is nade, is incone. Any such
distribution at a greater rate is principal.

(3) For the purpose of determ ning whether a will, deed or other
i nstrunment which creates or declares a trust has directed that a
di stribution of shares described in subparagraph (2) is incone in a
manner other than that provided in subparagraph (2), the follow ng rules
apply unless different rules are provided in the will, deed or other
i nstrunent :

(A) Adistribution in the shares of the distributing corporation or
associ ation neans a distribution in such shares, whether in the form of
a stock split or a stock dividend, at the rate of six per cent or |ess
of the shares of such corporation or association upon which the
di stribution is nmade.

(B) Adistribution in the shares of the distributing corporation or
associ ation, whether in the formof a stock split or a stock dividend,
at the rate of six per cent or |less of the shares of such corporation or
associ ati on upon which the distribution is nade, is ordinary and regul ar
and shall be deenmed to be in lieu of a cash dividend.

(C© If the will, deed or other instrument which creates or declares a
trust grants to the trustee or another person discretion to allocate to
i ncome or principal or between incone and principal any distribution in
the shares of the distributing corporation or association, such
di scretion may be exercised with respect to any such distribution in the
shares of the distributing corporation or association, whether in the
formof a stock split or a stock dividend, and no inference of
i nprudence or partiality shall arise fromthe fact that the trustee or
ot her person has made an allocation contrary to a provision of
subpar agraph (2) or of this subparagraph.

(4) (A Aright issued by the distributing corporation or association



to subscribe to shares or other securities, whether in the stock or

ot her securities of the distributing corporation or association or of a
corporation or association other than the distributing corporation or
associ ation, accruing to sharehol ders on account of their stock
ownership, and the proceeds of any sale of such rights, are principal.

(B) A distribution by a corporation or association nade to a trustee
in the shares of the distributing corporation, but of a different type
than the shares held in such trust, or a distribution of shares,
securities or obligations of a corporation or association other than
those of the distributing corporation or association (or the proceeds of
such a distribution) shall be principal.

(5) When a corporation or association calls in shares of stock or when
a corporation or association succeeds another by nerger, consolidation,
reorgani zation or other nethod of acquiring its assets, shares of stock
i ssued for the shares so called in or shares of stock in the succeeding
corporation or association are principal.

(6) When a corporation or association is being wholly or partially
| i qui dat ed, shares of stock and cash or other assets distributed to
shar ehol ders are principal, except that if the corporation or
association indicates that sonme part of such distribution is a
settlenment of preferred or guaranteed dividends, that part of the
distribution settling dividends accruing since the trustee becane a
sharehol der is incone. For the purposes of this paragraph, a corporation
or association is in liquidation if the corporation or association
indicates that the distribution is in total or partial |iquidation, or
if the corporation or association is nmaking a distribution of assets
ot her than cash pursuant to a court decree or final adm nistrative order
by a governnent agency ordering the distribution of the particular
assets, unless the distributing corporation or association indicates
that a distribution pursuant to such court or admnistrative order is
wholly or partly in lieu of an ordinary cash dividend, in which case the
distribution is to that extent income.

(7) Distributions nade fromordinary inconme by a regul ated i nvest nent
conpany or by a trust qualifying and el ecting under federal law to be
taxed as a real estate investnent trust are incone. Al other
di stributions nade by such conpany or trust, including distributions
fromcapital gains, depreciation or depletion, whether in the form of



cash or an option to take new shares or cash or an option to purchase
addi ti onal shares, are principal.

(8) If the distributing corporation or association gives a sharehol der
an option to receive a distribution, whether in the formof cash or its
own shares or cash or an option to purchase new shares, the distribution
chosen i s income.

(9) Except as provided in subparagraphs (2), (4), (5, (6) and (7),
all distributions of corporations or associations are incone including:

(A) Cash dividends.

(B) Share distributions, as provided in subparagraphs (2) and (3).

(C) Preferred or guaranteed dividends, as provided in subparagraph
(6).

(D) Odinary inconme froma regulated i nvestnent trust or a trust
qual i fying and el ecting under federal law to be taxed as a real estate
i nvestment trust, as provided in subparagraph (7).

(E) An option, as provided in subparagraph (8).

(10) The trustee or other person may rely upon any statenent of the
distributing corporation or association as to any fact, relevant under
any provision of this paragraph, concerning the source or character of
di stributions.

(11) Were the shares of stock of a corporation or association of this
state or of any other jurisdiction constitute part of an estate, trust
or other fund, and the allocation of any other distribution thereof to
principal or income, or between successive interests, depends on the
date of accrual thereof, the date of accrual of any distribution on such
shares shall be the date specified by the corporation or association
decl aring such distribution as that on which the sharehol ders of record
entitled to such distribution are to be determned, or, if there be no
such date specified by the corporation or association, the date of
decl aration of the distribution. For the purposes of this paragraph, the
"date of accrual™ of a distribution neans that date, on and after which
the distribution shall be treated in the sane manner as if it had been
decl ared and paid or distributed on such date.

(12) If a trustee or other person has heretofore received or shal
hereafter receive any shares of stock distributed by any corporation or
association and is uncertain as to whether any or all of themare
al l ocable to incone, the trustee or other person shall have with respect



to all such shares and the proceeds thereof the sane duties and powers
(including powers of sale, investnent and reinvestnent) as though al
such shares constituted part of the principal of the trust fund. The
trustee or other person shall be under no obligation to retain any of
such shares in kind even though it may subsequently be determ ned that
some or all of themwere allocable to income. If and when it is
determ ned that any or all of such shares were allocable to incone, the
shares all ocable to incone shall be distributed in kind to incone,
except that, if prior to such determ nation, the trustee or other person
had sold any of the new shares conprising the distribution or any of the
original shares upon which the distribution was received, incone shal
be entitled to receive its ratable portion of the shares remaining, if
any, on hand and an anount of cash equal to its ratable portion of the
proceeds received by the trustee or other person upon the sale of such
shares. This subparagraph does not apply in any case in which a trustee
or other person has heretofore, in good faith, nade any different
al l ocation of the shares or the proceeds of any sale thereof, or both,
as between inconme and principal and has nade distribution in accordance
with such different allocation to inconme or to principal, or to both.

(13) Subparagraphs (1) to (6) inclusive and (8) to (11) inclusive
apply to any trust, whether created or declared before, on or after the
effective date hereof, except that subparagraphs (1) through (11) do not
apply to any distribution described in this paragraph which accrued
prior to such effective date, and subparagraph (7) applies to trusts
created on and after its effective date and to the wills of persons
dying on and after its effective date.

(f) Bond prem um and di scount.

(1) Bonds or other obligations for the paynent of noney are principal
at their inventory value, except as provided in subparagraph (2) for
di scount bonds. No provision shall be nade for anortization of bond
prem uns or for accunul ation of discount, except that in the case of
testamentary trusts created by the wills of persons dying, and inter
vVivos trusts created by instrunents executed, prior to Septenber first,
ni net een hundred forty-two, premiunms nmay, in the discretion of the
trustee, be anortized if the bonds and other obligations for the paynent
of noney were acquired prior to June first, nineteen hundred sixty-five.



The proceeds of a sale, redenption or other disposition of bonds or
ot her obligations are principal.

(2) The increment in value of a bond or other obligation for the
payment of noney bearing no stated interest but payable or redeenabl e at
maturity or at a future tinme at an anmount in excess of the anount in
consideration of which it was issued is income. If the incone accrues
pursuant to a fixed schedul e of appreciation such incone is
distributable to the beneficiary at the time the increnent occurs and
the trustee may transfer the anount thereof from principal to inconme on
each such date. Wenever unrealized increnent is distributed as incomne
but out of principal the principal shall be reinbursed fromthe incone
when realized.

(g) Business operations.

If a trustee uses any part of the principal in the continuance of a
busi ness of which the person who created or declared the trust was a
sole proprietor or a partner, the net profits of the business, conputed
i n accordance with generally accepted accounting principles for a
conpar abl e business, are incone. If a loss results in any fiscal or
cal endar year, the loss falls on principal and shall not be carried into
any other fiscal or calendar year for purposes of calculating net
i ncone.

(h) Disposition of natural resources.

(1) If any part of the principal consists of a right to receive
royalties, overriding or limted royalties, working interests,
producti on paynents, net profit interests or other interests in mnerals
or other natural resources in, on or under |and, the receipts from
taki ng the natural resources fromthe | and shall be allocated as
follows: (A) if received as rent on a | ease or extension paynents on a
| ease the receipts are incone; (B) if received froma production
paynment, the receipts are inconme to the extent of any factor for
interest or its equivalent provided in the governing instrument. There
shall be allocated to principal the fraction of the bal ance of the
recei pts which the unrecovered cost of the production paynent bears to
t he bal ance owed on the production paynent, exclusive of any factor for
interest or its equivalent. The receipts not allocated to principal are
income; (C) if received as a royalty, overriding or limted royalty, or



as a bonus, or froma working interest or fromany other interest in

m nerals or other natural resources, receipts not provided for in the
precedi ng subpar agraphs shall be apportioned on a yearly basis in
accordance with this paragraph whether or not any natural resource was
bei ng taken fromthe land at the tinme the trust was established. There
shall be added to principal as an all owance for depletion such portion
of the gross receipts as shall be allowed as a deduction for depletion
in conputing taxable inconme for Federal incone tax purposes. The bal ance
of the gross receipts, after paynent therefromof all expenses, direct
and indirect, is income.

(2) If atrustee, on the effective date of this section, held an item
of depl etable property of a type specified in this paragraph, he shal
all ocate receipts fromthe property in the nanner used before the
effective date of this section but as to all depletable property
thereafter acquired by an existing or new trust, the nethod of
al l ocation provided herein shall be used.

(i) Sale of tinber.

If any part of the principal consists of [and from which nerchantabl e
ti mber may be renoved, the receipts fromtaking the tinber fromthe | and
shall be allocated in accordance with subparagraph (1) (C of paragraph
(a).

(j) Oher property subject to depletion.

Except as provided in paragraphs (h) and (i), if any part of the
principal consists of property subject to depletion, including
| easehol ds, patents, copyrights, royalty rights and rights to receive
paynments on a contract for deferred conpensation, the receipts from such
property shall be allocated in accordance with subparagraph (1) (C) of
par agraph (a).

(k) Under productive property.

(1) Except as otherw se provided in this paragraph (k), a portion of
the net proceeds of a sale by a fiduciary as defined in subparagraph
three of paragraph (A) of section 11-1.1 of any principal property of an
estate or trust, other than securities listed on a national securities
exchange or traded in over the counter, held for nore than a year which
has not produced over the period held an average net incone of one per



cent per annum of its inventory value (including as incone the val ue of
any beneficial use of the property by any inconme beneficiary), shall be
all ocated to incone as del ayed i nconme, as provided in this paragraph
(k). The net proceeds of such sale shall be the gross proceeds received,
i ncludi ng the value of any property other than cash received, |ess the
expenses of sale, including tax, if any, incurred on the gain realized,
and | ess any carrying charges and expenses paid fromthe estate or trust
whi l e such property was held by the fiduciary and was under producti ve.

(2) The sumallocated to incone as del ayed incone is the difference
bet ween the net proceeds of sale and the anobunt which, had such anount
been invested at sinple interest at five per cent per annumwhile the
property was underproductive, woul d have produced the anount of the net
proceeds. Such sum plus any carrying charges and expenses charged
agai nst incone while such property was held by such fiduciary and the
property was underproductive, |less any incone actually received fromthe
property during such period and | ess the val ue of any beneficial use of
the property by any incone beneficiary, is income and the bal ance is
princi pal .

(3) The anpunt allocated to i nconme as del ayed i nconme under this
par agraph (k) shall be allocated and paid to the beneficiaries (or their
respective estates), if any, who were entitled under the governing
instrunment to receive incone fromthe estate or trust fromtine to tinme
during the period the property was held by the fiduciary and was
under pr oduct i ve.

(4) 1f, or to the extent to which, any principal property subject to
this paragraph (k) is sold or disposed of by conversion, and the
proceeds of sale or conversion consist of property which cannot be
readi ly apportioned, including, without limtation, |and or nortgages
(for exanple, real property acquired by or in lieu of foreclosure), the
i ncone beneficiary shall be entitled to the net income fromany form of
property or obligation received pursuant to such sale or conversion,
while the received property or obligation is held, and when such
property or obligation is later sold or otherw se di sposed of by
conversion into easily apportionable property, no allocation to incone
as provided in this paragraph (k) shall be nade.

(5) This paragraph (k) shall not apply if the terns of the governing
i nstrument direct otherwise. A provision in a wll or trust instrunent



authorizing the fiduciary (A) to retain or to invest in property that is
unproductive or underproductive of income (described in the instrunent
by the words "unproductive" or "underproductive" or words of simlar

i mport), or to retain or to invest in property expressly w thout regard
to whether it is productive of incone, (B) to transfer any portion of
receipts fromincone to principal on account of depreciation, depletion
or anortization, or (C) to accumulate income and add it to principal,
shall be deened to be a direction that this paragraph (k) shall not
apply.

(1) Charges agai nst inconme and principal.

(1) The follow ng charges shall be nmade agai nst inconme: (A) ordinary
expenses incurred in connection with the adm nistrati on, managenent and
preservation of the trust property, including regularly recurring taxes
assessed agai nst any portion of the principal, water rates, insurance
and bond prem uns, interest paid by the trustee and ordinary repairs;

(B) any tax | evied upon receipts defined as income under this section or
the trust instrument and payable by the trustee.

(2) If the court shall find that any judicial proceeding primarily
concerns inconme and that it is equitable to charge the expense of such
proceedi ng, or a part thereof, to incone, the court may direct that al
or a specified part of the expense of such proceedi ng, including
attorneys' fees, shall be charged to incone.

(3) If charges agai nst incone are of unusual anmount, the trustee may
by means of reserves or other reasonabl e neans charge them over a
reasonabl e period of tinme and withhold fromdistribution sufficient suns
to regul arize distributions.

(4) The follow ng charges shall be made agai nst principal: (A) charges
not provided for in subparagraphs (1) and (2), including court costs and
attorneys' fees, the cost of investing and reinvesting principal,
paynments on principal of an indebtedness (including a nortgage anorti zed
by periodic paynents of principal), expenses of preparation of property
for sale, and, unless the court directs otherw se, expenses incurred in
mai nt ai ni ng or defending any action to protect or construe the trust or
the property or assure the title of any trust property; (B) repairs or
expenses incurred in naking a capital inprovenent to principal,

i ncl udi ng special assessnents; (C) any tax |levied upon profits, gain or
ot her receipts allocated to principal notw thstandi ng denom nation of



the tax as an incone tax by the taxing authority.

(5) Regularly recurring charges payable fromincone shall be
apportioned to the sane extent and in the same nanner that incone is
apportioned under paragraph (c) hereof.

(6) Notwithstanding the provisions of subparagraphs one and four of
this paragraph, fees paid at |east annually to banks, trust conpanies
and registered investnent advisers for investnent advisory and cust odi al
services shall be charged one-third against inconme and two-thirds
agai nst princi pal .

(m Application of section.

Except as specifically provided in the trust instrunent, the will or
in this section, this section shall apply to any recei pt or expense
received or incurred after its effective date by any trust or decedent's
est at e whet her established before, on or after the effective date of
this section and whether the asset involved was acquired by the trustee
before, on or after its effective date, provided that this section shal
not apply to any recei pt or expense received or incurred by any trust or
decedent's estate after the effective date of article 11-A

(n) Uniformty of interpretation.

This section shall be so construed as to effectuate its general
pur pose to nake uniformthe | aw of those states which enact it.
(o) Definitions.

As used in this section:

(1) "Incone beneficiary" neans any person to whomincone is presently
payable or for whomit is accumulated for distribution as incone.

(2) "Renmi nder man" neans any person entitled to principal, including
i nconme whi ch has been accunul ated and added to principal.

(3) "Trustee" neans an original trustee and any successor or
substituted trustee.

(4) "Inventory value" nmeans the cost of property purchased by the
trustee and the market val ue of other property at the tinme it was nade
subject to the trust.



§ 11-2.2 Power to invest

(a) Investnent of trust funds

(1) A fiduciary holding funds for investnent may invest the sane in
such securities as would be acquired by prudent nen of discretion and
intelligence in such matters who are seeking a reasonabl e i ncone and
preservation of their capital, provided, however, that nothing in this
subpar agraph shall limt the effect of any will, agreenent, court order
or other instrunment creating or defining the investnent powers of a
fiduciary, or shall restrict the authority of a court of proper
jurisdiction to instruct the fiduciary in the interpretation or
adm ni stration of the express terns of any will, agreenent or other
instrument or in the adm nistration of the property under the
fiduciary's care. This paragraph shall apply to any investnent, made on
or after May first, nineteen hundred seventy, of funds held for
i nvestnment by a fiduciary, and to all estates and trusts now in
exi stence or which may hereafter conme into existence.

A bank, trust conmpany or paid professional investnment advisor (whether
or not registered under any federal securities or investnent |aw) which
serves as a fiduciary, and any other fiduciary representing that it has
special investnent skills shall exercise such diligence in investing the
funds for which the fiduciary is responsible, as would customarily be
exerci sed by prudent nen of discretion and intelligence having speci al
i nvestment skills. This paragraph shall apply to any investnent, made on
or after January first, nineteen hundred eighty-six, of the funds held
for investnent by such a fiduciary and to all estates and trusts now in
exi stence or which may hereafter conme into existence.

Thi s subparagraph shall not apply to any investnent, nmade on or after
January first, nineteen hundred ninety-five, of funds held for
i nvestnment by a fiduciary, and to all estates and trusts in existence or
whi ch may come into existence on or after January first, nineteen
hundred ni nety-five.

(2) A trustee or other person holding trust funds may require such
personal bonds or guaranties of paynent of principal or interest or
bot h, or such other bonds or guaranties, to acconpany investnents as may
seem prudent, and may fromtinme to tinme adjust, reduce, nodify, postpone



or conpound the same, or any terns and conditions thereof, including the
rate of interest, or any installnments thereof, and may at any tine

rel ease the sanme, and all prem uns paid on such guaranties or fees for
servicing nortgages may be charged to or paid out of inconme, provided

t hat such charge or paynent is not nore than at the rate of one-half of
one per centum per annum on the par value of such investnents. But no
trustee shall purchase securities hereunder from hinself.

(3) Whenever a trustee or other person holding trust funds has
heretofore lawfully invested or shall hereafter awfully invest any
trust funds in a share or part of a bond and nortgage or any part
interest therein or shall hold any such share, part or part interest by
apportionment, transfer, representation or otherwi se, if the property
subj ect to such nortgage is purchased pursuant to foreclosure sale or
acquired by voluntary conveyance by or in behalf of such trustee or
ot her person holding trust funds and anot her person, including another
such trustee, owning another such share, part or part interest in such
bond and nortgage, such trustee or other person holding trust funds or a
person purchasing or acquiring title in behalf of such trustee may
convey the undivided interest in such real property so purchased or
acquired to a corporation, fornmed for the purpose of acquiring such
property, in exchange for a proportionate part of the capital stock and
the bonds, if any, of such corporation; provided that the other person,
by or in whose behalf such property has been purchased or acquired,
shal | exchange his undivided interest in such property for a
proportionate part of the capital stock and the bonds, if any, of such
corporation, issued in exchange for such real property.

(4) The corporation forned, as provided in subparagraph (3), for the
acqui sition of such real property shall be a business corporation, and
shall have all the powers of such a corporation, and its stockhol ders
shall have the sanme power to vote to authorize or confirmany sale,
nortgage, |ease, option or other disposition of any or all of its
property that is ordinarily possessed by sharehol ders of a business
corporation; provided, however, that the certificate of incorporation
shall prohibit it frominvesting in any stocks, bonds or other
securities, which are not under the laws of this state a proper subject
for the investnment of trust funds, and shall provide that upon the sale
of the real property acquired by the corporation such corporation shal



be di ssol ved. Such dissolution shall be effectuated by proceedi ngs under
article 10 of the business corporation |aw to be taken pronptly after
such sal e; provided, however, that if any such corporation shall sel

real property held by it for a consideration consisting in whole or in
part of evidences of indebtedness secured by nortgage upon such real
property or shall reacquire such property upon foreclosure of such
nortgage, in either of such events, such dissolution proceedi ngs shal
not be required to be taken until final liquidation in cash by the
corporation of its entire interest in or lien upon such real property.

(5) Nothing contained in this section, however, shall affect any
| awf ul investnents in shares, parts or part interests in bonds and
nort gages heretofore made by any trustee or other person hol ding trust
funds for investnment, nor affect any action heretofore taken in
accordance with aw with respect to such bonds and nortgages or shares,
parts or part interests in such bonds and nortgages. Such trustee or
ot her person holding trust funds for investnent shall have all the
power s heretof ore possessed under this section or any other provision of
law with respect to part interests in bonds and nortgages for the
protection and preservation of the trust property. It is the intention
of this section to prohibit any future investnents in part interests in
bonds, or notes, and nortgages for any estate or fund, for which such
trustee or other person may hold funds for investnent.

(6) A fiduciary holding funds for investnent who is directed or
aut hori zed by an instrunent creating the fiduciary relationship to
retain the stock of a bank or trust conpany that is a nenber of a bank
hol di ng conmpany currently fully registered under an act of Congress
entitled "Bank Hol di ng Conpany Act of |956", as the sane may be anended
fromtinme to tine, shall be considered as being directed or authorized
to retain the stock of such bank hol di ng conpany. Notw t hstandi ng any
contrary provision in this section, this subdivision shall apply to any
fiduciary relationship now in existence or which may hereafter cone into
exi stence and to all investnents now held or which nmay hereafter be
acquired in such rel ati onshi p.

(7) No fiduciary holding funds for investnent shall be |liable for any
|l oss incurred with respect to any investnent not eligible by |Iaw for the
i nvestment of trust funds, if such ineligible investnment was received by
such fiduciary pursuant to a decree of court or the ternms of the will,



deed, or other instrunent creating the fiduciary relationship, or if
such ineligible investnment was eligible when received or when the

i nvestment was nmade by the fiduciary; provided such fiduciary exercises
due care and prudence in the disposition or retention of any such

i neligible investnent.

(8) Investnment by a fiduciary in a limted partnership or investnent
trust, as defined in 9-1.5 of this chapter, shall not be deenmed to be an
i mproper del egati on of investnent authority.

(9) As used in this paragraph, the phrase "person holding trust funds"”
and the ternms "fiduciary" and "trustee" include a personal
representative, trustee, guardian, a donee of a power during mnority,
committee of the property of an inconpetent person, and conservator of
the property of a conservatee.

(b) Rights of fiduciaries to invest in securities of investnent
conpani es.

(1) A fiduciary holding funds for investnent may invest the sane in
securities of any managenent type investnent conpany or trust registered
pursuant to the federal investnment conpany act of nineteen hundred
forty, as anended, in any case in which a court order, the will,
agreenent or other instrunent creating or defining the investnent powers
of the fiduciary authorizes the investnent of such funds in either of
the followi ng: (A) Such investnents as the fiduciary may, in his
di scretion, select. (B) Cenerally in investnents other than those in
whi ch fiduciaries are by |law authorized to invest trust funds,
notwi t hstanding that the fiduciary or an affiliate of the fiduciary acts
as investnment advisor, custodian, transfer agent, registrar, sponsor,

di stributor, manager or provides other services to the investnent
conpany or trust. Unless the will, lifetine trust or order appointing
the fiduciary provides otherwi se, the fiduciary shall elect annually
either (i) to receive or have its affiliate receive conpensation for
provi di ng such services to such investnent conpany or trust for the
portion of the trust invested in such investnent conpany or trust or
(ii) to take annual corporate trustees' conm ssions with respect to such
portion.

Thi s subparagraph shall not apply to any investnent, nmade on or after
January first, nineteen hundred ninety-five, of funds held for



i nvestnment by a fiduciary, and to all estates and trusts in existence or
whi ch may come into existence on or after January first, nineteen
hundred ni nety-five.

(1-a) In any case in which a court order, will, agreenent or other
i nstrunment creating or defining the investnent powers of the fiduciary
directs, requires or authorizes that the funds held for investnent be
invested in United States governnent obligations, the fiduciary nmay
i nvest such funds in securities of, or other interests in, any open-end
or cl osed-end nanagenent type investnent conpany or investnent trust
regi stered pursuant to the federal investnment conpany act of nineteen
hundred forty, as amended, provided that the portfolio of such
i nvest ment conpany or investnment trust is |limted to United States
governnment obligations or to repurchase agreenents fully collateralized
by such obligations and provided further that such investnent conpany or
i nvestment trust shall take delivery of such collateral, either directly
or through an authorized custodi an.

(2) As used in this paragraph, the term"fiduciary" includes a
personal representative, trustee, guardian, conmttee of the property of
an i nconpetent and conservator of the property of a conservatee.

§ 11-2.3 Prudent investor act
(a) Prudent investor rule.

A trustee has a duty to invest and manage property held in a fiduciary
capacity in accordance with the prudent investor standard defined by
this section, except as otherw se provided by the express terns and
provi sions of a governing instrument within the limtations set forth by
section 11-1.7 of this chapter. This section shall apply to any
i nvestment nade or held on or after January first, nineteen hundred
ninety-five by a trustee.

(b) Prudent investor standard.

(1) The prudent investor rule requires a standard of conduct, not
outcone or performance. Conpliance with the prudent investor rule is
determned in light of facts and circunstances prevailing at the tine of
the decision or action of a trustee. Atrustee is not liable to a
beneficiary to the extent that the trustee acted in substantial



conpliance with the prudent investor standard or in reasonable reliance
on the express terns and provisions of the governing instrunent.

(2) A trustee shall exercise reasonable care, skill and caution to
make and i npl ement i nvestnent and managenent deci sions as a prudent
i nvestor would for the entire portfolio, taking into account the
pur poses and terns and provisions of the governing instrunent.

(3) The prudent investor standard requires a trustee:

(A) to pursue an overall investnment strategy to enable the trustee to
make appropriate present and future distributions to or for the benefit
of the beneficiaries under the governing instrunent, in accordance with
risk and return objectives reasonably suited to the entire portfolio;

(B) to consider, to the extent relevant to the decision or action, the
size of the portfolio, the nature and estinmated duration of the
fiduciary relationship, the liquidity and distribution requirenents of
t he governing instrunment, general econom c conditions, the possible
effect of inflation or deflation, the expected tax consequences of
i nvest ment deci sions or strategies and of distributions of income and
principal, the role that each investnent or course of action plays
within the overall portfolio, the expected total return of the portfolio
(including both inconme and appreciation of capital), and the needs of
beneficiaries (to the extent reasonably known to the trustee) for
present and future distributions authorized or required by the governing
i nstrunent;

(C to diversify assets unless the trustee reasonably determ nes that
it isinthe interests of the beneficiaries not to diversify, taking
i nto account the purposes and terns and provisions of the governing
i nstrunent; and

(D) within a reasonable tinme after the creation of the fiduciary
rel ati onship, to deternm ne whether to retain or dispose of initial
assets.

(4) The prudent investor standard authorizes a trustee:

(A) to invest in any type of investnment consistent with the
requi renents of this paragraph, since no particular investnent is
i nherently prudent or inprudent for purposes of the prudent investor
st andar d;

(B) to consider related trusts, the incone and resources of
beneficiaries to the extent reasonably known to the trustee, and al so an



asset's special relationship or value to sone or all of the
beneficiaries if consistent with the trustee's duty of inpartiality;

(C to delegate investnment and managenent functions if consistent with
the duty to exercise skill, including special investnent skills; and

(D) to incur costs only to the extent they are appropriate and
reasonable in relation to the purposes of the governing instrunent, the
assets held by the trustee and the skills of the trustee.

(5) Trustee's power to adjust.

(A) Where the rules in article 11-A apply to a trust and the terns of
the trust describe the amobunt that may or nust be distributed to a
beneficiary by referring to the trust's incone, the prudent investor
standard al so authorizes the trustee to adjust between principal and
income to the extent the trustee considers advisable to enable the
trustee to make appropriate present and future distributions in
accordance with clause (b)(3)(A) if the trustee determnes, in |ight of
its investnment decisions, the consideration factors incorporated in
clause (b)(5)(B), and the accounting incone expected to be produced by
applying the rules in article 11-A that such an adjustnment woul d be
fair and reasonable to all of the beneficiaries.

(B) I'n deciding whether and to what extent to exercise the power
conferred by clause (b)(5)(A), a trustee may consider, in addition to
the factors stated in clauses (b)(3)(B) and (b)(4)(B), the follow ng
factors to the extent rel evant:

(i) the intent of the settlor, as expressed in the governing
instrument; the assets held in the trust; the extent to which they
consi st of financial assets, interests in closely held enterprises,
tangi bl e and i ntangi bl e personal property, or real property; the extent
to which an asset is used by a beneficiary; and whether an asset was
purchased by the trustee or received fromthe settlor

(ii) the net anount allocated to inconme under article 11-A and the
i ncrease or decrease in the value of the principal assets, which the
trustee nay estimate as to assets for which market val ues are not
readi ly avail abl e; and

(iii) whether and to what extent the terns of the trust give the
trustee the power to invade principal or accumnul ate i ncome or prohibit
the trustee frominvading principal or accunul ating income, and the
extent to which the trustee has exercised a power fromtinme to tine to



i nvade principal or accunul ate incone.

(C A trustee may not nmke an adj ustnent:

(i) with respect to a charitable remainder unitrust described in
section 664 of the United States internal revenue code of 1986;

(ii) that changes the anpbunt payable to a beneficiary as a fixed
annuity or a fixed fraction of the value of the trust's assets;

(iii) fromany anount that is permanently set aside for charitable
pur poses under a will or the ternms of a trust unless the incone
therefromis also pernanently devoted to charitabl e purposes;

(iv) if possessing or exercising the power to make an adj ust nent
causes an individual to be treated as the owner of all or part of the
trust for income tax purposes, and the individual would not be treated
as the owner if the trustee did not possess the power to make an
adj ust nent ;

(v) if possessing or exercising the power to nmake an adjustnment causes
all or part of the trust assets to be included for estate tax purposes
in the estate of an individual who has the power to renove a trustee or
appoint a trustee, or both, and the assets would not be included in the
estate of the individual if the trustee did not possess the power to
make an adj ust nent;

(vi) if the trustee is a current beneficiary or a presunptive
remai nderman of the trust;

(vii) if the trustee is not a current beneficiary or a presunptive
remai nder man, but the adjustnment would benefit the trustee directly or
indirectly (which, however, shall not include the possible effect on a
trustee's conm ssion); or

(viii) if the trust is an irrevocable lifetinme trust which provides
inconme to be paid for |ife to the grantor, and possessing or exercisSing
the power to make an adjustnment woul d cause any public benefit program
to consider the adjusted principal or income to be an avail abl e resource
or avail able incone and the principal or incone or both would in each
case not be considered as an avail able resource or incone if the trustee
di d not possess the power to nmake an adjustnent;

(D) An adjustment otherw se prohibited by itenms (b)(5)(CO (i) through
(viii) may be nade if the terns of the trust, by express reference to
this section, provide otherwise. If item(b)(5)(C (iv), (v), (vi) or
(vii) applies to a trustee and there is nore than one trustee, the



trustee or trustees to whomthe provision does not apply may nake the
adj ust nent unl ess the exercise of the power by the remaining trustee or
trustees is prohibited by the terns of the trust. If there is no trustee
qualified to make the adjustnent, it may be made if so directed by the
court upon application of the trustee or of an interested party.

(E) Atrustee may release the entire power conferred by cl ause
(b)(5)(A) or may release only the power to adjust fromincone to
principal or the power to adjust fromprincipal to incone if the trustee
i's uncertain about whet her possessing or exercising the power will cause
a result described initens (b)(5(C (i) through (vi) or (b)(5)(C (viii)
or if the trustee deternines that possessing or exercising the power
will or may deprive the trust of a tax benefit or inpose a tax burden
not described in clause (b)(5)(C). The rel ease may be pernmanent or for a
specified period, including a period neasured by the life of an
i ndi vi dual

(F) Terns of a trust that limt the power of a trustee to make an
adj ust mrent between principal and i ncome are not contrary to this section
unless it is clear fromthe ternms of the trust that the ternms are
i ntended to deny the trustee the power of adjustnment conferred by clause
(b) (5) (A).

(G Any exercise of the power to adjust under this subparagraph
whet her fromincone to principal or fromprincipal to inconme, shal
constitute a re-characterization of the transferred anount fromincomne
to principal or fromprincipal to inconme, as the case nay be, for
pur poses of cal cul ati ng conm ssions under article twenty-three of the
surrogate's court procedure act and, for such purposes, such
re-characterization shall be deened to take effect on the date that such
transfer frominconme to principal or fromprincipal to incone, as the
case may be, is nmade on a trust's records.

(6) Special investnent skills.

For a bank, trust conpany or paid professional investnent advisor
(whet her or not registered under any federal securities or investnent
| aw) which serves as a trustee, and any other trustee representing that
such trustee has special investnment skills, the exercise of skil
contenpl ated by the prudent investor standard shall require the trustee
to exercise such diligence in investing and managi ng assets as woul d



customarily be exercised by prudent investors of discretion and
intelligence having special investnent skills.

(c) Delegation of investnment or managenent functions.

(1) Delegation of an investnent or managenent function requires a
trustee to exercise care, skill and caution in:

(A) selecting a del egee suitable to exercise the del egated function,
taking into account the nature and val ue of the assets subject to such
del egati on and the expertise of the del egee;

(B) establishing the scope and terns of the del egation consistent with
t he purposes of the governing instrunent;

(C) periodically review ng the del egee's exercise of the del egated
function and conpliance with the scope and ternms of the del egation; and

(D) controlling the overall cost by reason of the del egation.

(2) The del egee has a duty to the trustee and to the trust to conply
with the scope and terns of the del egation and to exercise the del egated
function with reasonable care, skill and caution. An attenpted
exoneration of the delegee fromliability for failure to nmeet such duty
is contrary to public policy and void.

(3) By accepting the delegation of a trustee's function fromthe
trustee of a trust that is subject to the |aw of New York, the del egee
submits to the jurisdiction of the courts of New York even if a
del egati on agreenent provides otherw se, and the del egee may be nmade a
party to any proceeding in such courts that places in issue the
deci sions or actions of the del egee.

(d) I'nvestnment in securities of related investnment conpanies.

A trustee holding funds for investnent nay invest the sane in
securities of any managenent type investnent conpany or trust registered
pursuant to the federal investnment conpany act of nineteen hundred
forty, as anended, notw thstanding that the trustee or an affiliate of
the trustee acts as investnent advisor, custodian, transfer agent,
regi strar, sponsor, distributor, nmanager or provides other services to
the i nvestnent conpany or trust. Unless the will, lifetinme trust or
order appointing the trustee provides otherwi se, the trustee shall elect
annually either (i) to receive or have its affiliate receive
conpensati on for providing such services to such investnment conpany or
trust for the portion of the trust invested in such investnent conpany



or trust or (ii) to take annual corporate trustees' conm ssions with
respect to such portion.

(e) As used in this section:

(1) the term"trustee" includes a personal representative, trustee,
guardi an, donee of a power during mnority, guardian under article
ei ghty-one of the nmental hygiene law, commttee of the property of an
i nconpet ent person, and conservator of the property of a conservatee,
but does not include an institutional fund as defined in section 551 of
the not-for-profit corporation |aw,

(2) the term"trust" includes any fiduciary entity with property owned
by a trustee as defined in this section;

(3) the term"governing instrunment” includes a court order; and

(4) the term"portfolio” includes all property of every kind and
character held by a trustee as defined in this section.

8§ 11-2.3-A Judicial control with respect to fiduciary's power to adjust
(a) Judicial control of adjustnment power.

A court shall not change a fiduciary's decision to exercise or not to
exerci se an adjustnment power conferred by subparagraph 11-2.3(b)(5)
unless it determ nes that the decision was an abuse of the fiduciary's
di scretion. A court shall not determne that a fiduciary abused his, her
or its discretion nmerely because the court would have exercised the
di scretion in a different manner or woul d not have exercised the
di scretion.

(b) Applicabl e deci sions.

The deci sions to which paragraph (a) applies include:

(1) A determ nation under subparagraph 11-2.3(b)(5) of whether and to
what extent an anmount should be transferred fromprincipal to incone or
frominconme to principal

(2) A determnation of the factors that are relevant to the trust and
its beneficiaries, the extent to which they are relevant, and the
weight, if any, to be given to the relevant factors, in deciding whether
and to what extent to exercise the power conferred by subparagraph
11-2.3(b)(5).



(c) Authorization for court to renmedy abuse of discretion.

If a court determines that a fiduciary has abused his, her or its
di scretion, the court may restore the income and renai nder beneficiaries
to the positions they would have occupied if the fiduciary had not
abused his, her or its discretion, according to the foll ow ng rules:

(1) To the extent that the abuse of discretion has resulted in no

distribution to a beneficiary or a distribution that is too small, the
court shall require the fiduciary to distribute fromthe trust to the
beneficiary an anount that the court deternmines will restore the

beneficiary, in whole or in part, to his or her appropriate position.

(2) To the extent that the abuse of discretion has resulted in a
distribution to a beneficiary that is too |large, the court shall restore
the beneficiaries, the trust, or both, in whole or in part, to their
appropriate positions by requiring the fiduciary to withhold an anount
fromone or nore future distributions to the beneficiary who received
the distribution that was too |large or requiring that beneficiary to
return sone or all of the distribution to the trust.

(3) To the extent that the court is unable, after applying
subpar agraphs (1) and (2), to restore the beneficiaries, the trust, or
both, to the positions they woul d have occupied if the fiduciary had not
abused his, her or its discretion, and if the court finds that the
fiduciary was di shonest or arbitrary and capricious in the exercise of
his, her or its discretion, the court may require the fiduciary to pay
an appropriate anount fromhis, her or its owm funds to one or nore of
the beneficiaries or the trust or both.

(d) Petition by fiduciary.

Upon a petition by a fiduciary who is authorized to exercise an
adj ust mrent power conferred by subparagraph 11-2.3 (b)(5), the court
having jurisdiction over the trust or estate may determ ne whet her a
proposed exercise or nonexercise by the fiduciary of the adjustnent
power will result in an abuse of the fiduciary's discretion. If the
petition describes the proposed exercise or nonexercise of the power and
contains sufficient information to informthe beneficiaries of the
reasons for the proposal, the facts upon which the fiduciary relies, and
an expl anati on of how the incone and remai nder beneficiaries will be



af fected by the proposed exercise or nonexercise of the power, a
beneficiary who chal | enges the proposed exercise or nonexercise has the
burden of establishing that it will result in an abuse of discretion.

8§ 11-2.4 Optional unitrust provision

(a) Unless the terns of the trust provide otherw se, the net inconme of
any trust to which this section applies shall nmean the unitrust anount
as determ ned hereunder.

(b) Unitrust anount.

(1) For the first year of the trust as a unitrust, including a short
year if applicable, the "unitrust anount” for the year shall nean an
anount equal to four percent of the net fair nmarket val ues of the assets
held in the trust at the beginning of the first business day of the
current val uation year

(2) For the second year of a trust as a unitrust, including a first
short year if applicable, the "unitrust anount"” for the year shall nean
an amount equal to four percent nultiplied by a fraction, the numerator
of which shall be the sumof (A) the net fair market val ues of the
assets held in the trust at the beginning of the first business day of
the current valuation year and (B) the net fair market val ues of the
assets held in the trust at the beginning of the first business day of
the prior valuation year, and the denom nator of which shall be two.

(3) Commencing with the third year of a trust as a unitrust, including
a first short year if applicable, the "unitrust anount” for a current
val uation year of the trust shall nmean an anount equal to four percent
multiplied by a fraction, the nunerator of which shall be the sum of (A
the net fair market values of the assets held in the trust at the
begi nning of the first business day of the current valuation year and
(B) the net fair market values of the assets held in the trust at the
begi nning of the first business day of each prior valuation year, and
t he denom nator of which shall be three.

(4) The unitrust anount for the current valuation year as conputed in
accordance w th subparagraph (b)(1), (2) or (3), as adjusted in
accordance with this subparagraph, shall be proportionately reduced for
any corpus distributions to beneficiaries mandated by the terns of the
trust, in whole or in part (other than distributions of the unitrust



anount), and shall be proportionately increased for the receipt, other
than a receipt that represents a return on investnment, of any additional
corpus into the trust within a current val uation year

(5) For purposes of clause (b)(2)(B), the net fair narket val ues of
the assets held in the trust at the beginning of the first business day
of a prior valuation year shall be adjusted to reflect any distributions
to beneficiaries nandated by the terns of the trust, in whole or in part
(other than distributions of the unitrust anmount), or receipts (other
than receipts that represent a return on investnent) of any additional
principal into the trust, which have occurred after the first day of
such prior valuation year and by the close of the first day of the
current valuation year, as if the distribution or receipt had occurred
on the first day of such prior valuation year.

(6) In the case of a short year, the trustee shall prorate the
uni trust anmount on a daily basis. The trustee shall prorate any
adj ust nrent under subparagraph (b)(4) on a daily basis.

(7) I'n the case where the unitrust anount has been incorrectly
determ ned either in a current valuation year or in a prior valuation
year, then within a reasonable tinme (not to exceed ei ghteen nont hs)
after the error was nmade, the trustee shall make any non-materi al
adj ustnments and pay to the underpaid beneficiary (in case of
non- mat eri al underpaynent) or shall recover fromthe overpaid
beneficiary (in case of non-material overpaynent) an anount equal to the
di fference between the unitrust anmount properly payabl e and any anount
actually paid for any conpl eted val uati on year of the trust and shal
properly adjust the unitrust amount for the current valuation year if
affected non-materially by prior incorrect determ nation of a unitrust
anount. A material correction shall require approval of the surrogate if
applied for by the trustee or an interested party.

(c) Oher definitions and special rules. For purposes of this section:

(1) A "current beneficiary" is a person to whomthe inconme (within the
nmeani ng of this section or otherwi se) of the trust is payable, or in the
di scretion of the trustee may be paid, in whole or in part, during the
current val uation year

(2) The term "current valuation year" shall nean the year of the trust
for which the unitrust anmount is being determ ned.

(3) The term "prior valuation year" shall nmean each of the two years



of the trust inmediately preceding the current valuation year.

(4) The term "year" neans a cal endar year. A "short year" constitutes
a portion of a cal endar year that begins when the interest of the
current beneficiary or class of current beneficiaries begins or ends
when the interest of the current beneficiary or class of current
benefici ari es ends.

(5) "Net fair market value" shall nean the fair market val ue of each
asset conprising the trust reduced by the fair nmarket val ue of any
out standi ng i nterest-bearing obligations of the trust, whether allocable
to a specific asset or otherwi se. Fair nmarket value of an asset may be
determ ned by any appropriate techni que adopted and consistently applied
by the trustee, and such techniques may include, but are not limted to,
use of the asset's value at the close of business on the previous
busi ness day, and notw t hstandi ng that such day nmay be in a prior year
or be a day on which the trust was not subject to this section.

(6) In determning the sumof the net fair market values of the assets
held in the trust for purposes of subparagraphs (b)(1), (2) and (3), and
in determ ni ng whet her an adjustnent is required in accordance with
subpar agraph (b)(4) or (5), there shall not be taken into account the
val ue:

(A) of any residential property or any tangi ble personal property
that, as of the beginning of the first business day of the current
val uation year, one or nore current beneficiaries of the trust have or
had the right to occupy, or have or had the right to possess or control
(other than in his or her capacity as a trustee of the trust), and
i nstead the right of occupancy or the right to possession or control
shall be deened to be the unitrust anount with respect to such
residential property or such tangi bl e personal property; provided,
however, that the unitrust amount shall be adjusted in accordance with
subpar agraphs (b) (4) and (5) for partial distributions fromor receipt
into the trust of such residential property or tangi ble personal
property during the current valuation year

(B) of any asset specifically given to a beneficiary and the return on
i nvestment on such property, which return on investnent shall be
di stributable to such beneficiary.

(C of any assets while held in a testator's estate.

(D) of (i) anmpbunts paid or distributed to the trust by a decedent's



estate, another trust or another payor, as incone pursuant to article
11-A attributable to an asset or anount due to the trust for a period
prior to its paynment or distribution to the trust, unless and except to
the extent that the unitrust trustee, having the power to accumul ate

i ncome, shall have determ ned to accunul ate and add such incone to
principal, and such unaccunul ated net incone shall be distributable to
the beneficiaries of the trust; or (ii) any anmount paid or distributed
by such decedent's estate, other trust or other payor, directly to
beneficiaries of the trust in satisfaction of their ultimate entitl enent
to such incone.

(7) I'n determning the net fair market value of each asset held in the
trust pursuant to subparagraphs (b)(1), (2) and (3), the trustee shall,
not | ess often than annually, determ ne the fair market val ue of each
asset of the trust that consists prinmarily of real property or other
property that is not traded on a regular basis in an active nmarket, and
all such determi nations shall, if nade reasonably and in good faith, be
conclusive on all persons interested in the trust. Such determ nation
shal |l be conclusively presuned to have been made reasonably and in good
faith unl ess proven otherwise in a proceedi ng comrenced by or on behal f
of a person interested in the trust within three years after the close
of the year in which the determi nation is made.

(8) The term "trustee" does not include a personal representative.

(9) The term "trust" does not include an estate.

(d) Commencenent of current beneficiary's interest.

(1) The interest of a current beneficiary or class of current
beneficiaries in the unitrust anount begins on the date on which this
section becones applicable to the trust pursuant to clause (e)(4)(A), or
if later the date assets first becone subject to the trust. An asset
becones subject to a trust:

(A) on the date it is transferred to the trust in the case of an asset
that is transferred to a trust during the transferor's life;

(B) on the date it is transferred to the trust in the case of an asset
that is transferred to a testanentary trust created under a wll;

(C on the date of an individual's death in the case of an asset that
is transferred to a trust by a third party by reason of the individual's
deat h;

(D) on the date of an individual's death in the case of a trust that



owns life insurance on the individual's life; or

(E) on the date a revocable trust becones irrevocable in the case of
assets then held in the trust.

(2) A trust which continues in existence for the benefit of one or
nore new current beneficiaries or class of current beneficiaries upon
the termnation of the interests of all prior current beneficiaries or
cl asses of prior current beneficiaries, shall be deened to be a new
trust, and, for purposes of clauses (e)(1)(B) and (e)(4)(A and
subpar agraph (d) (1), assets shall be deenmed to first beconme subject to
the trust on the date of the term nation of such interests.

(e) Trusts to which section applies.

(1) This section shall apply to any trust if:

(A) the governing instrument provides that this section shall apply to
such trust, or

(B) (i) with respect to a trust in existence prior to January first,
two thousand two, on or before Decenber thirty-first, two thousand five,
the trustee, with the consent by or on behalf of all persons interested
in the trust or in his, her or its discretion, elects to have this
section apply to such trust, or

(ii) with respect to a trust not in existence prior to January first,
two thousand two, on or before the |ast day of the second full year of
the trust beginning after assets first becone subject to the trust, the
trustee, with the consent by or on behalf of all persons interested in
the trust or in his, her or its discretion, elects to have this section
apply to such trust.

(iii) An election in accordance with this subparagraph shall be nade
by an instrunment, executed and acknow edged, and delivered to the
creator of the trust, if he or she is then living, to all persons
interested in the trust or to their representatives and to the court, if
any, having jurisdiction over the trust.

(2) (A) The court having jurisdiction of a trust to which this section
ot herwi se woul d apply by reason of subparagraph (e)(1) or clause
(e)(2)(B), upon the petition of the trustee or any beneficiary of the
trust and upon notice to all persons interested in the trust, may direct
that article 11-A shall apply to the trust and that this section shal
not apply to the trust; and

(B) At any time, the court having jurisdiction of a trust to which



this section otherwi se would not apply, upon the petition of the trustee
or any beneficiary of the trust and upon notice to all persons
interested in the trust, may direct that this section shall apply to the
trust and that article 11-A shall not apply to the trust.

(3) For the purposes of this section, the phrase "all persons
interested in the trust” shall nean all the persons upon whom service of
process would be required in a proceeding for the judicial settlenent of
the account of the trustee, taking into account section three hundred
fifteen of the surrogate's court procedure act. \Were a person
interested in the trust has the sane interest as a person under a
disability, it shall not be necessary to obtain the consent of or notify
t he person under a disability.

(4) (A This section shall apply to a trust with respect to which
there is:

(i) a direction in the governing instrunment in accordance with clause
(e)(1)(A), as of the date provided for in such governing instrunment, or
if there is no provision then as of the day on which assets first becone
subject to the trust;

(ii) an election in accordance with clause (e)(1)(B), as of the date
specified in the election, which may be any day within the year in which
the election is made or the first day of the year commencing after the
election is nade; or a

(iii) court decision rendered in accordance with clause (e)(2)(B) as
of the date specified by the court in its decision;

Provi ded, however, that if later than any date set by this cl ause,
this section shall not apply to the trust until January first, two
t housand t wo.

(B) If this section applied to a trust with respect to which a court
decision is rendered in accordance with clause (e)(2)(A), this section
shall cease to apply to such trust and article 11-A shall apply to the
trust as of the first day of the year beginning after the decision of
the court beconmes final, unless the court in its decision provides
ot herw se.

(5) In the determ nation of whether article 11-A or this section
shoul d apply to a trust:

(A) Al of the factors relevant to the trust and its beneficiaries,



including the following factors to the extent they are rel evant, shal
be consi der ed:

(i) the nature, purpose, and expected duration of the trust;

(ii) the intent of the creator of the trust;

(iii) the identity and circunstances of the beneficiaries;

(iv) the needs for liquidity, regularity of paynent, and preservation
and appreciation of capital;

(v) the assets held in the trust; the extent to which they consist of
financial assets, interests in closely held enterprises, tangible and
i nt angi bl e personal property, or real property; the extent to which an
asset is used by a beneficiary; and whether an asset was purchased by
the trustee or received fromthe creator of the trust.

(B) I'n any proceedi ng brought pursuant to subparagraph (e)(2), there
shall be a rebuttable presunption that this section should apply to the
trust.

(f) Trusts to which this section shall not apply. This section shal
not apply to a trust if:

(1) the governing instrument provides in substance that this section
shal | not apply;

(2) the trust is a pooled inconme fund described in section 642(c)(5)
of the United States internal revenue code of 1986;

(3) the trust is a charitable remainder annuity trust or a charitable
remai nder unitrust described in section 664 of the United States
i nternal revenue code of 1986; or

(4) the trust is an irrevocable lifetine trust which provides for
inconme to be paid for the Iife of a grantor, and possessing or
exercising the power to make this section apply woul d cause any public
benefit programto consider additional anounts of principal or inconme to
be an avail abl e resource or avail able incone, and the principal or
i ncome or both would in each case not be considered an avail abl e
resource or incone, if there was no power to make this section apply,

i f, based upon the facts and circunstances surrounding the formation of
such trust, it can reasonably be concluded that the primary purpose for
the establishnment of the trust was to ensure that the trust principal
woul d not be treated as an avail able resource for the purposes of a
gover nment al assi stance program



PART 3. ACTI ONS BY OR AGAI NST PERSONAL REPRESENTATI VES

8§ 11-3.1 Actions

Any action, other than an action for injury to person or property, nay
be mai ntai ned by and agai nst a personal representative in all cases and
i n such manner as such action m ght have been nmintai ned by or agai nst
hi s decedent.

§ 11-3.2 Action for injury to person or property survives despite death
of person in whose favor or agai nst whom cause of action
exi st ed

(a) Action against personal representative for injury to person or
property.

(1) No cause of action for injury to person or property is |ost
because of the death of the person liable for the injury. For any
injury, an action may be brought or continued agai nst the personal
representative of the decedent, but punitive damages shall not be
awar ded nor penalties adjudged in any such action brought to recover
damages for personal injury. This section extends to a cause of action
for wongfully causing death and an action therefor nay be brought or
continued agai nst the personal representative of the person |iable
t heref or.

(2) Where death or an injury to person or property, resulting froma
wrongful act, neglect or default, occurs simultaneously with or after
the death of a person who woul d have been liable therefor if his death
had not occurred simultaneously with such death or injury or between the
wrongful act, neglect or default and the resulting death or injury, an
action to recover damages for such death or injury nmay be nmintai ned
agai nst the personal representative of such person.

(b) Action by personal representative for injury to person or

property.

No cause of action for injury to person or property is |ost because of



the death of the person in whose favor the cause of action existed. For
any injury an action may be brought or continued by the personal
representative of the decedent, but punitive damages shall not be

awar ded nor penalties adjudged in any such action brought to recover
damages for personal injury where the death occurs on or before August
thirty-first, nineteen hundred eighty-two. On the trial of any such
action accruing before Septenber first, nineteen hundred seventy-five,
which is joined with an action for causing death, the contributory
negl i gence of the decedent is a defense, to be pleaded and proved by the
defendant. No cause of action for damages caused by an injury to a
third person is | ost because of the death of the third person.

§ 11-3.3 Limtations upon recovery where injury causes death

(a) Where an injury causes the death of a person the damages
recoverabl e for such injury are limted to those accruing before death
and shall not include damages for or by reason of death, except that the
reasonabl e funeral expenses of the decedent, paid by the estate or for
t he paynment of which the estate is responsible, shall be recoverable in
such action. The damages recovered becone part of the estate of the
deceased.

(b) Nothing contained herein shall affect the cause of action existing
in favor of the next of kin under 5-4.1, subject to the foll ow ng:

(1) Such cause of action and the cause of action, under this section,
in favor of the estate to recover damages nmay be prosecuted to judgnent
in a single action; a separate verdict, report or decision shall be
rendered as to each cause of action.

(2) Where an action to recover damages for personal injury has been
brought, and the injured person dies, as a result of the injury, before
verdict, report or decision, his personal representative may enlarge the
conplaint in such action to include the cause of action for w ongful
deat h under 5-4.1

(3) Where an action to recover danmages under this section and a
separate action for wongful death under 5-4.1 are pendi ng agai nst the
sanme defendant, they nay be consolidated on the notion of either party.



8§ 11-3.4 Action by representative of representative

Except as otherw se prescribed by law, a personal representative of a
personal representative has no authority to commence or maintain any
action or proceeding relating to the estate, effects or rights of the
decedent of the first representative, or to take any charge or control
t hereof, as such representati ve.

PART 4. PROCEDURAL ASPECTS OF ACTI ONS
BY OR AGAI NST PERSONAL REPRESENTATI VES

§ 11-4.1 How to sue or be sued

Actions or proceedi ngs brought by or against a personal representative
nmust be brought by or against himin his representative capacity.

8§ 11-4.2 \Wen personal and representative causes of action rmay be joi ned

Actions or proceedi ngs brought agai nst a personal representative
personally and in his representative capacity nay be joined. In such
case a judgnment for the plaintiff nust clearly indicate whether it is
awar ded agai nst the defendant personally or in his representative
capacity.

8§ 11-4.3 Separate dockets and executions

In a case specified in 11-4.2 or where costs to be collected out of
the individual property of a personal representative are awarded in an
action or proceeding by or against himin his representative capacity,
so nmuch of the judgnent as awards a sum of nobney agai nst him personally
may be separately docketed and a separate execution may be issued
t hereupon, as if the judgnment contained no award agai nst himin his
representative capacity.



8§ 11-4.4 Conmmencenent of action agai nst personal representatives; rule
when sone of representatives not served

Where an action or proceeding is comenced against two or nore
personal representatives in their representative capacities,
jurisdiction of all is obtained by service of process upon any one of
t hem and any judgnent recovered nay be entered and execution issued
t hereon against all of them in their representative capacities, as if
all had been served.

8§ 11-4.5 Want of assets not to be pleaded by personal representative

In an action or proceedi ng agai nst a personal representative, in his
representative capacity, in which the conplaint demands judgnent for a
sum of noney, the non-existence or insufficiency of assets may not be
pl eaded and the plaintiff's right of recovery is not affected thereby.

8§ 11-4.6 Leave to issue execution against personal representative; how
procured; order and contents thereof; security before order
granted; execution on judgnment recovered by predecessor
representative

(a) Leave to issue execution against personal representative.

Except as provided in this paragraph, an execution shall not be issued
upon a judgnent for a sum of nobney against a personal representative, in
his representative capacity, until an order permtting it to be issued
has been nade by the surrogate's court fromwhich letters were issued.
Such an order nust specify the sumto be collected, and the execution
nmust be endorsed with a direction to collect that sum If a judgnent is
rendered jointly against a personal representative in his representative
capacity and one or nore other parties, execution may be issued thereon,
Wi t hout such order, against the other party if a direction is endorsed
thereon not to | evy agai nst any property which the personal



representative is or may be entitled to possess in his representative
capacity.
(b) How | eave procured; order; contents thereof.

At | east six days notice of the application for an order specified in
par agraph (a) nust be personally served upon the personal
representative, unless it appears that service cannot be so made with
due diligence, in which case notice nust be given to such persons and in
such manner as the surrogate directs by an order to show cause why the
application should not be granted. Where it appears that the assets,
after paynment of all suns chargeabl e agai nst them for expenses and for
clainms entitled to priority as against the plaintiff, are not, or wll
not be sufficient to pay all the debts, testanmentary di spositions or
other clains of the class to which the plaintiff's claimbelongs, the
sumdirected to be collected by the execution shall not exceed the
plaintiff's just proportion of the assets. In that case, one or nore
orders may be subsequently nade in |ike nmanner, and one or nore
executions may be subsequently issued, whenever it appears that the sum
directed to be collected by the first and subsequent execution is |ess
than the plaintiff's just proportion.

(c) Security before grant of order.

Where a judgnent has been rendered agai nst a personal representative
in his representative capacity for a testanentary di sposition or
distributive share, the surrogate, before granting an order permtting
an execution to be issued thereupon, may, and in a proper case nust,
require the applicant to file in his office a bond to the defendant, in
such a sum and with such sureties as the surrogate directs, to the
effect that if, after collection of any sum of noney by virtue of the
execution, the remaining assets are not sufficient to pay all suns for
whi ch the defendant is chargeable for expenses, clains entitled to
priority as against the applicant, and the other testamentary
di spositions or distributive shares of the class to which the
applicant's claimbelongs, the plaintiff will refund to the defendant
the sumso collected, or such ratable part thereof as is necessary to
make up the deficiency.

(d) Execution on forner judgnent.



An execution may be issued in the nanme of a personal representative,
in his representative capacity, upon a judgnment recovered by any person
who preceded himin the admi nistration of the sane estate, in any case
where it m ght have been issued in favor of the original plaintiff, and
wi t hout a substitution.

8§ 11-4.7 Liability of the personal representative for clains arising out
of the adm nistration of the estate

(a) Unless otherwi se provided in the contract, a personal
representative is not individually |iable on a contract properly entered
into in his fiduciary capacity in the course of admnistration of the
estate unless he fails to reveal his representative capacity and
identify the estate or trust in the contract.

(b) A personal representative is individually liable for obligations
arising fromownership or control of the estate or for torts commtted
in the course of adm nistration of the estate only if he failed to
exerci se reasonabl e care, diligence and prudence.

(c) dainms based on contracts entered into by a personal
representative in his fiduciary capacity, on obligations arising from
ownership or control of the estate or on torts commtted in the course
of estate admi nistration nay be asserted agai nst the estate by
proceedi ng agai nst the personal representative in his fiduciary
capacity, whether or not the personal representative is individually
l'i able therefor.

(d) I'n any case where liability is found against the estate as the
result of an action or proceedi ng brought under subdivision (c), issues
of liability as between the estate and the personal representative shal
be determ ned in an accounting proceedi ng brought pursuant to section
twenty-two hundred five of the surrogate's court procedure act.

(e)(1) For the purposes of this paragraph: (i) the term"act" shal
nmean the federal air transportation safety and system stabilization act,
public | aw 107-42, as anended; (ii) the term"fund" shall nean the
Sept enber el eventh victimconpensation fund of two thousand one
established pursuant to title IV of the act; and (iii) the term
"personal representative" shall have the sane neaning as that term has



pursuant to section 104.4 of title twenty-eight of the code of federal
regul ati ons.

(2) Notwi t hstandi ng any ot her provision of law to the contrary, any
person who serves as the personal representative of a victimof the
terrorist attacks on Septenber el eventh, two thousand one, and who files
a claimwith the fund, shall have no liability to any person resulting
fromany actions taken reasonably and in good faith under the act,
including but not limted to: (i) the subm ssion or prosecution of a
claimto the fund; (ii) a decision not to submt such a claim or to
wi thdraw a claimpreviously submtted; (iii) the waiver pursuant to the
act of the right to file a civil action (or to be a party to an action)
in any federal or state court for damages sustained as a result of the
terrorist attacks; (iv) the failure to identify or |ocate any person
designated for receipt of notice under subdivision (b) of section 104.4
of title twenty-eight of the code of federal regulations, provided that
t he personal representative nade a reasonable and good faith effort to
identify and | ocate such person; or (v) the paynent or distribution of
any award received fromthe fund in accordance with any plan of
distribution that has been submtted to and approved by the speci al
mast er appoi nted under the act.

(3) Notwithstandi ng any ot her provision of law to the contrary, or any
restrictions set forth in letters relating to any decedent who is a
victimof the terrorist attacks on Septenber eleventh, two thousand one,
a duly appointed personal representative is authorized to file and
prosecute a claimwith the fund, and the filing of such a claimfor an
award fromthe fund, and the resulting conprom se of any cause of action
pursuant to the act, shall not violate any restriction on the powers
granted to the personal representative relating to the prosecution or
conprom se of any action, the collection of any settlenent, or the
enforcenment of any judgnent.
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PART 1. DEFI NI TI ONS AND FI DUCI ARY DUTI ES

§ 11-A-1.1 Short title

This article may be cited as the New York uni form principal and incone
act .

§ 11-A-1.2 Definitions

In this article:

(1) "Accounting period" means a cal endar year unless another twelve-
nonth period is selected by a fiduciary. The termincludes a portion of
a cal endar year or other twelve-nonth period that begi ns when an incone
i nterest begins or ends when an incone interest ends.

(2) "Beneficiary" includes, in the case of a decedent's estate, a
distributee and testanentary beneficiary and, in the case of a trust, an
i ncone beneficiary and a remai nder beneficiary.

(3) "Fiduciary" neans a personal representative or trustee. The term
i ncl udes an executor, adm nistrator, successor personal representative,
and a person perform ng substantially the same function.

(4) "Incone" means noney or property that a fiduciary receives as
current return froma principal asset. The termincludes a portion of
receipts froma sale, exchange, or liquidation of a principal asset, to
the extent provided in part 4.

(5) "Incone beneficiary”" neans a person to whom net incone of a trust
is or may be payabl e.

(6) "Incone interest"” nmeans the right of an income beneficiary to
receive all or part of net incone, whether the ternms of the trust



require it to be distributed or authorize it to be distributed in the
trustee's discretion.

(7) "Mandatory income interest"” neans the right of an incone
beneficiary to receive net incone that the terns of the trust require
the fiduciary to distribute.

(8) "Net income" neans the total receipts allocated to income during
an accounting period mnus the disbursenments nade frominconme during the
period, plus or mnus transfers under this article or under subparagraph
11-2.3(b)(5) to or fromincome during the period.

(9) "Person" means an individual, corporation, business trust, estate,
trust, partnership, limted liability conmpany, association, joint
venture, governnent; governmental subdivision, agency, or
instrunmentality; public corporation, or any other |egal or commerci al
entity.

(10) "Principal" nmeans property held in trust for distribution to a
remai nder beneficiary when the trust term nates.

(11) "Rermai nder beneficiary"” neans a person entitled to receive
princi pal when an incone interest ends.

(12) "Terns of a trust"” means the manifestation of the intent of a
settlor or decedent with respect to the trust, expressed in a nmanner
that admts of its proof in a judicial proceeding, whether by witten or
spoken words or by conduct.

(13) "Trustee" includes an original, additional, or successor trustee,
whet her or not appointed or confirmed by a court.

8§ 11-A-1.3 Fiduciary duties; general principles

(a) I'n allocating receipts and di sbursenents to or between princi pal
and incone, and with respect to any natter within the scope of parts 2
and 3, a fiduciary:

(1) shall adm nister a trust or estate in accordance with the ternms of
the trust or the will, even if there is a different provision in this
article;

(2) may adm nister a trust or estate by the exercise of a
di scretionary power of administration given to the fiduciary by the
terms of the trust or the will, even if the exercise of the power
produces a result different froma result required or permtted by this



article;

(3) shall adm nister a trust or estate in accordance with this article
if the terms of the trust or the will do not contain a different
provi sion or do not give the fiduciary a discretionary power of
adm ni stration; and

(4) shall add a receipt or charge a disbursenment to principal to the
extent that the terns of the trust or the will and this article do not
provide a rule for allocating the receipt or disbursenent to or between
princi pal and incone.

(b) I'n exercising a discretionary power of adm nistration regarding a
matter within the scope of this article, whether granted by the terns of
atrust, awll, or this article, a fiduciary shall adm nister a trust
or estate inpartially, based on what is fair and reasonable to all of
the beneficiaries, except to the extent that the terns of the trust or
the will clearly nmanifest an intention that the fiduciary shall or may
favor one or nore of the beneficiaries. A determ nation in accordance
with this article is presuned to be fair and reasonable to all of the
benefi ci ari es.

PART 2. DECEDENT' S ESTATE OR TERM NATI NG | NCOVE | NTEREST

8§ 11-A-2.1 Determnation and distribution of net incone

After a decedent dies, in the case of an estate, or after an income
interest in a trust ends, the follow ng rules apply:

(1) Afiduciary of an estate or of a termnating incone interest shal
determ ne the amount of net incone and net principal receipts received
fromproperty specifically given to a beneficiary under the rules in
parts 3 through 5 which apply to trustees and the rules in paragraph
(5). The fiduciary shall distribute the net income and net principal
receipts to the beneficiary who is to receive the specific property.

(2) A fiduciary shall deternm ne the renaining net incone of a
decedent's estate or a termnating incone interest under the rules in
parts 3 through 5 which apply to trustees and by:

(A) including in net incone all incone fromproperty used to discharge



liabilities;

(B) paying fromincone or principal, in the fiduciary's discretion,
fees of attorneys, accountants, and fiduciaries; court costs and ot her
expenses of administration; and interest on death taxes, but the
fiduciary nmay pay those expenses fromincone of property passing to a
trust for which the fiduciary clains an estate tax marital or charitable
deduction only to the extent that the paynent of those expenses from
income will not cause the reduction or |oss of the deduction; and

(C© paying fromprincipal all other disbursenments nmade or incurred in
connection with the settlenent of a decedent's estate or the w nding up
of atermnating incone interest, including debts, funeral expenses,

di sposition of remains, famly all owances, and death taxes and rel ated
penalties that are apportioned to the estate or term nating incone
interest by the will, the terns of the trust, or applicable |aw

(3) Unless otherwi se provided by the terns of the will or trust,
commenci ng (A) seven nonths fromeither the date of death or other date
a beneficiary is to receive a pecuniary anount outright if letters are
not required, unless the beneficiary is a genetic child, then such date
shall be the later of the aforenmentioned tine periods in this
subpar agraph or the date of birth of the genetic child entitled to
inherit fromthe child s genetic parent under section 4-1.3 of this
chapter, or (B) seven nonths fromthe tine letters, including
prelimnary or tenporary letters, are granted if letters are required,
unl ess the beneficiary is a genetic child, then such date shall be the
| ater of the aforenentioned time period in this subparagraph or the date
of birth of the genetic child entitled to inherit fromthe child's
genetic parent under section 4-1.3 of this chapter, a fiduciary shal
distribute income to a beneficiary who receives a pecuni ary anount
outright, fromnet incone determ ned under paragraph (2) or from
principal to the extent that net incone is insufficient, of an anount
equal to the pecuniary anmount nultiplied by an incone factor, which
shall be set (or reset) on the first business day of each cal endar year
and fixed for that cal endar year at the target Federal funds rate as
announced by the Federal Reserve Board (or in the event the target
Federal funds rate is a range of rates, the high of that range) |ess one
percent, but in no event |ess than one-half of one percent.

(4) A fiduciary shall distribute the net incone remaining after



di stributions required by paragraph (3) in the nmanner described in
11-A-2.2 to all other beneficiaries, including a beneficiary who
receives a pecuniary anount in trust, even if the beneficiary holds an
unqual i fi ed power to withdraw assets fromthe trust or other presently
exerci sabl e general power of appointnent over the trust.

(5) A fiduciary nmay not reduce principal or income receipts from
property described in paragraph (1) because of a paynent described in
11-A-5.1 or 11-A-5.2 to the extent that the will, the ternms of the
trust, or applicable law requires the fiduciary to make the paynent from
assets other than the property or to the extent that the fiduciary
recovers or expects to recover the paynent froma third party. The net
i nconme and principal receipts fromthe property are determ ned by
including all of the anpbunts the fiduciary receives or pays with respect
to the property, whether those anpbunts accrued or becane due before, on,
or after the date of a decedent's death or an incone interest's
term nating event, and by nmaki ng a reasonabl e provision for anounts that
the fiduciary believes the estate or term nating incone interest may
becone obligated to pay after the property is distributed.

8§ 11-A-2.2 Distribution to residuary and remai nder beneficiaries

(a) Each beneficiary described in paragraph 11-A-2.1 (4) is entitled
to receive a portion of the net income equal to the beneficiary's
fractional interest in undistributed principal assets, using values as
of the distribution date, provided, however, that any anmount allowed as
a tax deduction to the estate for incone payable to a charitable
organi zati on shall be paid, without dimnution for taxes, to the
charitabl e organi zation entitled to receive such inconme. If a fiduciary
makes nore than one distribution of assets to beneficiaries to whomthis
section applies, each beneficiary, including one who does not receive
part of the distribution, is entitled, as of each distribution date, to
the net inconme the fiduciary has received after the date of death or
term nating event or earlier distribution date but has not distributed
as of the current distribution date.

(b) I'n determ ning a beneficiary's share of net inconme, the follow ng
rul es apply:

(1) The beneficiary is entitled to receive a portion of the net incone



equal to the beneficiary's fractional interest in the undistributed
principal assets inmmediately before the distribution date, including
assets that |ater may be sold to nmeet principal obligations.

(2) The beneficiary's fractional interest in the undistributed
princi pal assets mnmust be cal cul ated without regard to property
specifically given to a beneficiary and property required to pay
pecuni ary anounts not in trust.

(3) The beneficiary's fractional interest in the undistributed
princi pal assets nmust be cal cul ated on the basis of the aggregate val ue
of those assets as of the distribution date w thout reducing the val ue
by any unpai d principal obligation.

(4) The distribution date for purposes of this section nmay be the date
as of which the fiduciary calculates the value of the assets if that
date is reasonably near the date on which assets are actually
di stri buted.

(c) If a fiduciary does not distribute all of the collected but
undi stributed net incone to each person as of a distribution date, the
fiduciary shall maintain appropriate records showi ng the interest of
each beneficiary in that net incone.

(d) Afiduciary nay apply the rules in this section, to the extent
that the fiduciary considers it appropriate, to net gain or |oss
realized after the date of death or term nating event or earlier
distribution date fromthe disposition of a principal asset if this
section applies to the incone fromthe asset.

(e) The portion of a beneficiary determ ned under paragraph (a) is
subject to the fiduciary's further power of adjustnent under
subpar agraph 11-2.3(b)(5), which adjustnent if nade shall be made to or
fromthe principal of such beneficiary's share. The fiduciary shal
mai ntai n appropriate records showi ng the principal interest of each
beneficiary, as adjusted.

PART 3. APPORTI ONMENT AT BEGQ NNI NG AND END OF | NCOVE | NTEREST

8§ 11-A-3.1 Wen right to inconme begins and ends
(a) An inconme beneficiary is entitled to net incone fromthe date on



whi ch the inconme interest begins. An inconme interest begins on the date
specified in the terms of the trust or, if no date is specified, on the
date an asset beconmes subject to a trust or successive income interest.

(b) An asset becones subject to a trust:

(1) on the date it is transferred to the trust in the case of an asset
that is transferred to a trust during the transferor's life;

(2) on the date of a testator's death in the case of an asset that
becones subject to a trust by reason of a will, even if there is an
i ntervening period of adm nistration of the testator's estate; or

(3) on the date of an individual's death in the case of an asset that
is transferred to a fiduciary by a third party because of the
i ndi vi dual " s deat h.

(c) An asset becones subject to a successive incone interest on the
day after the preceding incone interest ends, as determ ned under
paragraph (d), even if there is an intervening period of admnistration
to wind up the preceding inconme interest.

(d) An inconme interest ends on the day before an i nconme beneficiary
dies or another term nating event occurs, or on the |last day of a period
during which there is no beneficiary to whoma trustee may distribute
i ncone.

8§ 11-A-3.2 Apportionnment of receipts and di sbursenents when decedent
di es or incone interest begins

(a) Atrustee shall allocate an incone receipt or disbursenent other
than one to which paragraph 11-A-2.1 (1) applies to principal if its due
date occurs before a decedent dies in the case of an estate or before an
i ncone interest begins in the case of a trust or successive incone
i nterest.

(b) A trustee shall allocate an incone receipt or disbursenent to
income if its due date occurs on or after the date on which a decedent
dies or an inconme interest begins and it is a periodic due date. An
i ncone recei pt or disbursenment nust be treated as accruing fromday to
day if its due date is not periodic or it has no due date. The portion
of the receipt or disbursenent accruing before the date on which a
decedent dies or an inconme interest begins nust be allocated to
princi pal and the bal ance nust be allocated to incone.



(c) An itemof inconme or an obligation is due on the date the payer is
required to make a paynent. If a paynent date is not stated, there is no
due date for the purposes of this article. Distributions to sharehol ders
or other owners froman entity to which 11-A-4.1 applies are deened to
be due on the date fixed by the entity for determning who is entitled
to receive the distribution or, if no date is fixed, on the declaration
date for the distribution. A due date is periodic for receipts or
di sbursenents that nust be paid at regular intervals under a | ease or an
obligation to pay interest or if an entity customarily makes
distributions at regular intervals.

8§ 11-A-3.3 Apportionnent when incone interest ends

(a) I'n this section, "undistributed i ncone” nmeans net incone received
on or before the date on which an incone interest ends. The term does
not include an item of incone or expense that is due or accrued or net
i ncone that has been added or is required to be added to principal under
the terns of the trust.

(b) When a mandatory incone interest ends, the trustee shall pay to a
mandat ory i nconme beneficiary who survives that date, or the estate of a
deceased mandatory i ncone beneficiary whose death causes the interest to
end, the beneficiary's share of the undistributed incone that is not
di sposed of under the terns of the trust unless the beneficiary has an
unqual i fi ed power to revoke nore than five percent of the trust
i mmedi ately before the incone interest ends. In the |latter case, the
undi stributed incone fromthe portion of the trust that may be revoked
nmust be added to principal.

(c) Wien a trustee's obligation to pay a fixed annuity or a fixed
fraction of the value of the trust's assets ends, the trustee shal
prorate the final paynent if and to the extent required by applicable
| aw t o acconplish a purpose of the trust or its settlor relating to
i ncone, gift, estate, or other tax requirenents.

PART 4. ALLOCATI ON OF RECEI PTS DURI NG ADM NI STRATI ON OF TRUST



SUBPART 1. RECEI PTS FROM ENTI Tl ES

8§ 11-A-4.1 Character of receipts

(a) In this section, "entity" means a corporation, partnership,
limted liability conpany, regul ated investnment conpany, real estate
i nvestment trust, conmon trust fund, or any other organization in which
a trustee has an interest other than a trust or estate to which 11-A-4.2
applies, a business or activity to which 11-A-4.3 applies, or an
asset - backed security to which 11-A-4.15 appli es.

(b) Except as otherw se provided in this section, a trustee shal
al l ocate to i ncone noney received froman entity.

(c) Atrustee shall allocate the following receipts froman entity to
principal :

(1) property other than noney; provided that if a trustee receives the
option to receive a distribution in the formof noney or property and
el ects to receive the distribution in the formof property such
distribution shall be considered to be a distribution of noney;

(2) noney received in one distribution or a series of related
distributions in exchange for part or all of a trust's interest in the
entity;

(3) noney received in total or partial liquidation of the entity; and

(4) noney received froman entity that is a regul ated invest nent
conpany or a real estate investment trust if the noney distributed is a
capital gain dividend for federal incone tax purposes.

(d) Money is received in partial |iquidation:

(1) to the extent that the entity, at or near the tinme of a
distribution, indicates that it is a distribution in partial
| i qui dation; or

(2) if the total anpbunt of noney and property received in a
distribution or series of related distributions is greater than twenty
percent of the entity's gross assets, as shown by the entity's year-end
financial statenents imrediately preceding the initial receipt.

(e) Money is not received in partial liquidation, nor may it be taken
i nto account under subparagraph (d)(2), to the extent that it does not
exceed the anount of incone tax that a trustee or beneficiary nust pay
on taxable inconme of the entity that distributes the noney.



(f) Atrustee may rely upon a statenment nade by an entity about the
source or character of a distribution if the statenment is nade at or
near the tine of distribution by the entity's board of directors or
ot her person or group of persons authorized to exercise powers to pay
noney or transfer property conparable to those of a corporation's board
of directors.

8§ 11-A-4.2 Distribution fromtrust or estate

A trustee shall allocate to income an amount received as a
di stribution of incone froma trust or an estate in which the trust has
an interest other than a purchased interest, and shall allocate to
principal an anmount received as a distribution of principal fromsuch a
trust or estate. If a trustee purchases an interest in a trust that is
an investnment entity, or a decedent or donor transfers an interest in
such a trust to a trustee, 11-A-4.1 or 11-A-4.15 applies to a receipt
fromthe trust.

8§ 11-A-4.3 Business and other activities conducted by trustee

(a) If a trustee who conducts a business or other activity detern nes
that it is in the best interest of all the beneficiaries to account
separately for the business or activity instead of accounting for it as
part of the trust's general accounting records, the trustee may naintain
separate accounting records for its transactions, whether or not its
assets are segregated fromother trust assets.

(b) A trustee who accounts separately for a business or other activity
may determ ne the extent to which its net cash receipts nust be retained
for working capital, the acquisition or replacenent of fixed assets, and
ot her reasonably foreseeabl e needs of the business or activity, and the
extent to which the remaining net cash receipts are accounted for as
principal or income in the trust's general accounting records. If a
trustee sells assets of the business or other activity, other than in
the ordinary course of the business or activity, the trustee shal
account for the net anount received as principal in the trust's general
accounting records to the extent the trustee determ nes that the anount



received is no longer required in the conduct of the business.

(c) Activities for which a trustee may mai ntain separate accounti ng
records include:

(1) retail, manufacturing, service, and other traditional business
activities;

(2) farmng;

(3) raising and selling livestock and ot her ani mals;

(4) managenent of rental properties;

(5) extraction of mnerals and other natural resources;

(6) tinber operations; and

(7) activities to which 11-A-4.14 appli es.

SUBPART 2. RECEI PTS NOT NORVALLY APPORTI ONED

8§ 11-A-4.4 Principal receipts

A trustee shall allocate to principal:

(1) to the extent not allocated to income under this article, assets
received froma transferor during the transferor's lifetine, a
decedent's estate, a trust with a termnating inconme interest, or a
payer under a contract namng the trust or its trustee as beneficiary;

(2) nmoney or other property received fromthe sal e, exchange,
| i qui dati on, or change in formof a principal asset, including realized
profit, subject to this part;

(3) anounts recovered fromthird parties to reinburse the trust
because of disbursenments described in subparagraph 11-A-5.2 (a)(7) or
for other reasons to the extent not based on the |oss of inconeg;

(4) proceeds of property taken by em nent domain, but a separate award
made for the I oss of income with respect to an accounting period during
whi ch a current incone beneficiary had a nmandatory incone interest is
i ncone;

(5) net incone received in an accounting period during which there is
no beneficiary to whoma trustee nay or nust distribute incone; and

(6) other receipts as provided in subpart 3.



§ 11-A-4.5 Rental property

To the extent that a trustee accounts for receipts fromrental
property pursuant to this section, the trustee shall allocate to incone
an amount received as rent of real or personal property, including an
anount received for cancellation or renewal of a | ease. An anount
received as a refundabl e deposit, including a security deposit or a
deposit that is to be applied as rent for future periods, nust be added
to principal and held subject to the terns of the | ease and i s not
avai labl e for distribution to a beneficiary until the trustee's
contractual obligations have been satisfied with respect to that anount.

8§ 11-A-4.6 Obligation to pay noney

(a) An anpount received as interest, whether determi ned at a fixed,
variable, or floating rate, on an obligation to pay noney to the
trustee, including an anmount received as consideration for prepaying
principal, nust be allocated to i ncome w thout any provision for
anortization of prem um

(b) A trustee shall allocate to principal an amount received fromthe
sal e, redenption, or other disposition of an obligation to pay noney to
the trustee. The increnment in value of a bond or other obligation for
t he paynent of noney bearing no stated interest but payable or
redeemabl e at maturity or at a future tine at an anmount in excess of the
anount in consideration of which it was issued is incone. |If the incone
accrues pursuant to a fixed schedul e of appreciation, such incone is
distributable to the beneficiary at the time the increnent occurs, and
the trustee may transfer the anount thereof from principal to inconme on
each such date. Wenever unrealized increnent is distributed as incone
but out of principal the principal shall be reinbursed fromthe incone
when realized.

(c) This section does not apply to an obligation to which 11-A-4.9,
11-A-4.10, 11-A-4.11, 11-A-4.12, 11-A-4.14, or 11-A-4.15 applies.

8 11-A-4.7 Insurance policies and simlar contracts



(a) Except as otherw se provided in paragraph (b), a trustee shal
allocate to principal the proceeds of a life insurance policy or other
contract in which the trust or its trustee is naned as beneficiary,
including a contract that insures the trust or its trustee against |oss
for danage to, destruction of, or loss of title to a trust asset. The
trustee shall allocate dividends on an insurance policy to incone if the
prem uns on the policy are paid frominconme, and to principal if the
prem uns are paid from princi pal

(b) A trustee shall allocate to incone proceeds of a contract that
i nsures the trustee against | oss of occupancy or other use by an incone
beneficiary, |oss of inconme, or, subject to 11-A-4.3, loss of profits
from a business.

(c) This section does not apply to a contract to which 11-A-4.9
applies.

SUBPART 3. RECEI PTS NORVALLY APPORTI ONED

8§ 11-A-4.8 Insubstantial allocations not required

If a trustee determ nes that an all ocation between principal and
i ncone required by 11-A-4.9, 11-A-4.10, 11-A-4.11, 11-A-4.12, or
11-A-4.15 is insubstantial, the trustee nay allocate the entire anount
to principal unless one of the circunstances described in subparagraph
11-2.3 (b)(5) applies to the allocation. This power rmay be exercised by
a cotrustee in the circunstances described in subparagraph 11-2.3 (b)(5)
and may be rel eased for the reasons and in the nmanner described in that
section. An allocation is presumed to be insubstantial if:

(1) the anpunt of the allocation would increase or decrease net incone
in an accounting period, as determ ned before the allocation, by |ess
than ten percent; or

(2) the value of the asset producing the receipt for which the
al l ocation would be made is |less than ten percent of the total val ue of
the trust's assets at the begi nning of the accounting period.



8§ 11-A-4.9 Deferred conpensation, annuities, and sim|lar paynents

(a) In this section, "paynent" neans a paynent that a trustee nay
recei ve over a fixed nunber of years or during the |ife of one or nore
i ndi vi dual s because of services rendered or property transferred to the
payer in exchange for future paynments. The termincludes a paynent nade
in nmoney or property fromthe payer's general assets or froma separate
fund created by the payer, including a private or conmercial annuity, an
i ndi vidual retirenment account, and a pension, profit-sharing,
st ock- bonus, or stock-ownership plan.

(b) To the extent that a paynent is characterized as interest or a
di vidend or a paynent made in lieu of interest or a dividend, a trustee
shall allocate it to incone. The trustee shall allocate to principal the
bal ance of the paynent and any other paynent received in the sane
accounting period that is not characterized as interest, a dividend, or
an equi val ent paynent.

(c) If no part of a paynent is characterized as interest, a dividend,
or an equival ent paynment, and all or part of the paynent is required to
be made, a trustee shall allocate to income ten percent of the part that
is required to be nade during the accounting period and the bal ance to
principal. If no part of a paynent is required to be nade or the paynent
received is the entire amobunt to which the trustee is entitled, the
trustee shall allocate the entire paynent to principal. For purposes of
t hi s paragraph, a paynent is not "required to be nmade" to the extent
that it is made because the trustee exercises a right of wthdrawal

(d) If, to obtain an estate tax marital deduction for a trust, a
trustee nust allocate nore of a paynent to income than provided for by
this section, the trustee shall allocate to inconme the additional amount
necessary to obtain the marital deduction.

(e) This section does not apply to paynents to which 11-A-4.10
applies.

§ 11-A-4.10 Liquidating asset

(a) In this section, "liquidating asset"” nmeans an asset whose val ue
will dimnish or term nate because the asset is expected to produce
receipts for a period of limted duration. The termincludes a
| easehol d, patent, copyright, royalty right, and right to receive



paynments during a period of nore than one year under an arrangenent that
does not provide for the paynent of interest on the unpaid bal ance. The
term does not include a paynment subject to 11-A-4.9, resources subject
to 11-A-4.11, tinber subject to 11-A-4.12, an activity subject to
11-A-4.14, an asset subject to 11-A-4.15, or any asset for which the
trustee establishes a reserve for depreciation under 11-A-5.3.

(b) Atrustee shall allocate to incone ten percent of the receipts
froma liquidating asset and the bal ance to principal.

8§ 11-A-4.11 Mnerals, water, and other natural resources

(a) To the extent that a trustee accounts for receipts froman
interest in mnerals or other natural resources pursuant to this
section, the trustee shall allocate themas follows:

(1) If received as a bonus, delay rental or annual rent on a | ease, a
recei pt of |ess than one thousand dollars nust be allocated to i ncone
and a recei pt of one thousand dollars or nore nust be allocated fifteen
percent to principal and eighty-five percent to incong;

(2) If received froma production paynent, a receipt nust be allocated
to inconme if and to the extent that the agreenent creating the
producti on paynment provides a factor for interest or its equivalent. The
bal ance nmust be allocated to principal;

(3) If received as a royalty, shut-in-well paynment, or take-or-pay
paynment, a receipt nmust be allocated fifteen percent to principal and
ei ghty-five percent to incong;

(4) If an anmount is received froma working interest or any other
i nterest not provided for in subparagraph (a)(1), (2), or (3), a receipt
nmust be allocated fifteen percent to principal and ei ghty-five percent
to incone.

(b) An anount received on account of an interest in water that is
renewabl e nmust be allocated to incone. If the water is not renewable,
ni nety percent of the anmount nust be allocated to principal and the
bal ance to income.

(c) This article applies whether or not a decedent or donor was
extracting mnerals, water, or other natural resources before the
i nt erest becane subject to the trust.

(d) If atrust exists on the effective date of this section, the



trustee nay allocate receipts froman interest in mnerals, water, or

ot her natural resources as provided in this section or in the manner
used by the trustee before the effective date of this section. For every
trust created after the effective date of this section, the trustee
shall allocate receipts froman interest in mnerals, water, or other
natural resources as provided in this section. If and to the extent that
the ternms of a trust expressly provide for a different allocation of
receipts or grants the trustee discretionary authority to determ ne the
anount of the allocation, this section shall not apply to those
receipts.

8§ 11-A-4.12 Tinber

(a) To the extent that a trustee accounts for receipts fromthe sale
of tinber and related products pursuant to this section, the trustee
shall allocate the net receipts:

(1) to inconme to the extent that the anobunt of tinber renoved fromthe
| and does not exceed the rate of growth of the tinber during the
accounting periods in which a beneficiary has a mandatory i ncone
i nterest;

(2) to principal to the extent that the anmount of tinber renoved from
the | and exceeds the rate of growh of the tinber or the net receipts
are fromthe sale of standing tinber;

(3) to or between inconme and principal if the net receipts are from
the | ease of tinberland or froma contract to cut tinber fromland owned
by a trust, by determ ning the anmount of tinber renoved fromthe | and
under the | ease or contract and applying the rules in subparagraphs (1)
and (2); or

(4) to principal to the extent that advance paynents, bonuses, and
ot her paynments are not allocated pursuant to subparagraph (1), (2), or
(3).

(b) I'n determ ning net receipts to be allocated pursuant to paragraph
(a), a trustee shall deduct and transfer to principal a reasonable
anount for depletion.

(c) This article applies whether or not a decedent or transferor was
harvesting tinber fromthe property before it became subject to the
trust.



(d) If atrust ows an interest in tinberland on the effective date of
this article, the trustee may allocate net receipts fromthe sal e of
timber and related products as provided in this article or in the manner
used by the trustee before the effective date of this article. If the
trust acquires an interest in tinberland after the effective date of
this article, the trustee shall allocate net receipts fromthe sal e of
timber and related products as provided in this article.

8§ 11-A-4.13 Property not productive of incone

(a) If agift tax or estate tax marital deduction is allowed for al
or part of a trust whose assets consist substantially of property that
does not provide the spouse with sufficient income fromor use of the
trust assets, and if the anpbunts that the trustee transfers from
principal to income under paragraph 11-2.3 (b)(5) and distributes to the
spouse from principal pursuant to the ternms of the trust are
insufficient to provide the spouse with the beneficial enjoynent
required to obtain the marital deduction, the spouse may require the
trustee to make property productive of incone, convert property within a
reasonabl e tine, or exercise the power conferred by paragraph 11-2.3
(b)(5). The trustee nay deci de which action or conbination of actions to
t ake.

(b) I'n cases not governed by paragraph (a), proceeds fromthe sale or
ot her disposition of an asset are principal wthout regard to the anount
of income the asset produces during any accounting peri od.

8§ 11-A-4.14 Derivatives and options

(a) In this section, "derivative" neans a contract or financi al
instrunment or a conbination of contracts and financial instrunments which
gives a trust the right or obligation to participate in sonme or al
changes in the price of a tangible or intangi ble asset or group of
assets, or changes in a rate, an index of prices or rates, or other
mar ket indicator for an asset or a group of assets.

(b) To the extent that a trustee does not account under 11-A-4.3 for
transactions in derivatives, the trustee shall allocate to principal
recei pts fromand di shursenents nmade in connection with those



transacti ons.

(c) If atrustee grants an option to buy property fromthe trust,
whet her or not the trust owns the property when the option is granted,
grants an option that permts another person to sell property to the
trust, or acquires an option to buy property for the trust or an option
to sell an asset owned by the trust, and the trustee or other owner of
the asset is required to deliver the asset if the option is exercised,
an anmount received for granting the option nust be allocated to
principal. An anount paid to acquire the option nust be paid from
principal. A gain or |loss realized upon the exercise of an option,

i ncluding an option granted to a settlor of the trust for services
rendered, nust be allocated to principal.

§ 11- A-4.15 Asset-backed securities

(a) In this section, "asset-backed security" neans an asset whose
val ue i s based upon the right it gives the owner to receive
distributions fromthe proceeds of financial assets that provide
collateral for the security. The termincludes an asset that gives the
owner the right to receive fromthe collateral financial assets only the
i nterest or other current return or only the proceeds other than
interest or current return. The term does not include an asset to which
11-A-4.1 or 11-A-4.9 applies.

(b) If a trust receives a paynent frominterest or other current
return and from other proceeds of the collateral financial assets, the
trustee shall allocate to incone the portion of the paynment which the
payer identifies as being frominterest or other current return and
shall allocate the bal ance of the paynent to principal.

(c) If atrust receives one or nore paynments in exchange for the
trust's entire interest in an asset-backed security in one accounting
period, the trustee shall allocate the paynents to principal. If a
paynment is one of a series of paynents that will result in the
| i quidation of the trust's interest in the security over nore than one
accounting period, the trustee shall allocate ten percent of the paynent
to income and the bal ance to principal.



PART 5. ALLOCATI ON OF DI SBURSEMENTS DURI NG ADM NI STRATI ON OF TRUST

8§ 11-A-5.1 Di sbursenents from i ncone

A trustee shall make the follow ng di sbursenents fromincome to the
extent that they are not disbursenments to which subparagraph 11-A-2.1
(2)(B) or (O applies:

(1) one-third of the regular conpensation of any person providing
i nvest ment advi sory or custodial services to the trustee;

(2) if the court shall find that any judicial proceeding primarily
concerns inconme and that it is equitable to charge the expense of such
proceedi ng, or a part thereof, to incone, the court may direct that al
or a specified part of the expense of such proceedi ng, including
attorney's fees, shall be charged to incong;

(3) all of the other ordinary expenses incurred in connection with the
adm ni strati on, nmanagenent, or preservation of trust property and the
distribution of income, including interest, ordinary repairs, regularly
recurring taxes assessed agai nst principal; and

(4) recurring prem uns on insurance covering the |oss of a principal
asset or the loss of incone fromor use of the asset.

8§ 11-A-5.2 Disbursements from principa

(a) A trustee shall nmake the follow ng disbursenents from principal

(1) the remaining two-thirds of the disbursenents described in
paragraph 11-A-5.1 (1);

(2) all of the trustee's conpensation cal culated on principal as a fee
for acceptance, distribution, or termnation, and di sbhursenents nmade to
prepare property for sale;

(3) paynents on the principal of a trust debt;

(4) except as provided in paragraph 11-A-5.1 (2), all expenses for
accountings, judicial proceedings or other matters that involve both the
i nconme and renmi nder interests or that concern primarily principal,

i ncluding a proceeding to construe the trust or to protect the trust or
its property;

(5) premiuns paid on a policy of insurance not described in paragraph



11-A-5.1 (4) of which the trust is the owner and beneficiary;

(6) estate, inheritance, and other transfer taxes, including
penal ti es, apportioned to the trust; and

(7) disbursenents related to environnental matters, including
recl amati on, assessing environnmental conditions, renedying and renoving
envi ronnmental contam nation, nonitoring remedial activities and the
rel ease of substances, preventing future rel eases of substances
coll ecting anounts from persons |iable or potentially liable for the
costs of those activities, penalties inposed under environnental |aws or
regul ati ons and ot her paynents nade to conply with those | aws or
regul ati ons, statutory or common |aw clains by third parties, and
def endi ng cl ai ns based on environnmental natters.

(b) If a principal asset is encunbered with an obligation that
requires incone fromthat asset to be paid directly to the creditor, the
trustee shall transfer fromprincipal to income an anount equal to the
i nconme paid to the creditor in reduction of the principal balance of the
obl i gati on

8§ 11-A-5.3 Transfers fromincone to principal for depreciation

(a) In this section, "depreciation" neans a reduction in value due to
wear, tear, decay, corrosion, or gradual obsol escence of a fixed asset
having a useful life of nore than one year.

(b) Atrustee may transfer to principal a reasonabl e anmount of the net
cash receipts froma principal asset that is subject to depreciation
but may not transfer any anmount for depreciation:

(1) of that portion of real property used or available for use by a
beneficiary as a residence or of tangible personal property held or nade
avai l abl e for the personal use or enjoynent of a beneficiary;

(2) during the administration of a decedent's estate; or

(3) under this section if the trustee is accounting under 11-A-4.3 for
t he business or activity in which the asset is used.

(c) An amount transferred to principal need not be held as a separate
fund.

8 11-A-5.4 Transfers fromincone to reinburse principal



(a) If a trustee nmakes or expects to make a principal disbursenent
described in this section, the trustee may transfer an appropriate
anount frominconme to principal in one or nore accounting periods to
rei mburse principal or to provide a reserve for future principal
di sbur senents.

(b) Principal disbursenments to which paragraph (a) applies include the
following, but only to the extent that the trustee has not been and does
not expect to be reinbursed by a third party:

(1) an anmount chargeable to inconme but paid from principal because it
is unusual ly large, including extraordinary repairs;

(2) a capital inmprovenent to a principal asset, whether in the form of
changes to an existing asset or the construction of a new asset,

i ncl udi ng speci al assessnents;

(3) disbursenents nade to prepare property for rental, including
tenant al |l owances, |easehold inprovenents, and broker's comm ssions;

(4) periodic paynents on an obligation secured by a principal asset to
the extent that the anpunt transferred fromincone to principal for
depreciation is |l ess than the periodic paynents; and

(5) disbursenents described in subparagraph 11-A-5.2 (a)(7).

(c) If the asset whose ownership gives rise to the disbursenents
becones subject to a successive incone interest after an incone interest
ends, a trustee nmay continue to transfer amounts fromincone to
principal as provided in paragraph (a).

8§ 11-A-5.5 Incone taxes

(a) Atax required to be paid by a trustee based on receipts allocated
to i ncome nust be paid fromincone.

(b) Atax required to be paid by a trustee based on receipts allocated
to principal nust be paid fromprincipal, even if the tax is called an
i nconme tax by the taxing authority.

(c) Atax required to be paid by a trustee on the trust's share of an
entity's taxable incone nust be paid proportionately:

(1) fromincome to the extent that receipts fromthe entity are
all ocated to incone; and

(2) fromprincipal to the extent that:

(A) receipts fromthe entity are allocated to principal; and



(B) the trust's share of the entity's taxable inconme exceeds the total
recei pts described in subparagraph (1) and cl ause (A).

(d) For purposes of this section, receipt allocated to principal or
i nconme nust be reduced by the anount distributed to a beneficiary from
principal or inconme for which the trust receives a deduction in
cal cul ating the tax.

8§ 11-A-5.6 Adjustnments between principal and i nconme because of taxes

A fiduciary may make adjustnents between principal and incone to
of fset the shifting of economic interests or tax benefits between incone
benefici ari es and renai nder beneficiaries which arise from

(1) elections and decisions that the fiduciary nmakes fromtine to tine
regardi ng tax matters;

(2) an inconme tax or any other tax that is inposed upon the fiduciary
or a beneficiary as a result of a transaction involving or a
distribution fromthe estate or trust; or

(3) the ownership by an estate or trust of an interest in an entity
whose taxabl e inconme, whether or not distributed, is includable in the
taxabl e i nconme of the estate, trust, or a beneficiary.

PART 6. M SCELLANEQUS PROVI SI ONS

§ 11-A-6.1 Uniformty of application and construction

In applying and construing this article, consideration nust be given
to the need to pronote uniformty of the law with respect to its subject
matter anong states that enact it.

8§ 11-A-6.2 Severability clause

If any provision of this article or its application to any person or
circunstance is held invalid, the invalidity does not affect other



provi sions or applications of this article which can be given effect
Wi thout the invalid provision or application, and to this end the
provisions of this article are severable.

8§ 11-A-6.3 Effective date

This article takes effect on January first, two thousand two.

8§ 11-A-6.4 Application of article

Except as specifically provided in the trust instrunent, the will, or
inthis article, this article shall apply to any recei pt or expense
received or incurred on or after its effective date by any trust or
decedent's estate established before, on or after its effective date and
whet her the asset involved was acquired by the trustee before, on or
after its effective date, except that this article shall not apply to a
trust while any current beneficiary is interested in a unitrust anount
pursuant to subparagraph 11-2.4(b)(1); but it does apply with respect to
assets to which such a unitrust may becone entitled but prior to their
actual receipt into the unitrust.

ARTI CLE 12
ACTI ONS BY CREDI TORS AND OTHER PERSONS AGAI NST
DI STRI BUTEES AND TESTAMENTARY BENEFI Cl ARl ES
PART 1. LIABILITY OF DI STRIBUTEES AND TESTAMENTARY
BENEFI Cl ARI ES AND ACTI ON THEREON
Section 12-1.1 Liability of distributees and testanentary beneficiaries.
12-1.2 Order of liability; preferences.
12-1.3 Extent of liability; judgment debtor's right to indemity
and contri bution.
PART 2. RULES GOVERNI NG ACTI ON TO ENFORCE LI ABI LI TY
Section 12-2.1 Action not inpaired by failure of creditor or other
person to present claimto representative as prescribed
by | aw.



12-2.2 Action may be a joint or several; right to inplead.

12-2.3 Effect of application to surrogate to sell real property.

12-2.4 Effect of judgnent.

12-2.5 Title of bona fide purchaser from distributee or
testanmentary beneficiary protected.

PART 1. LIABILITY OF DI STRI BUTEES AND TESTAMENTARY
BENEFI Cl ARI ES AND ACTI ON THEREON

§ 12-1.1 Liability of distributees and testanentary beneficiaries

(a) Subject to the other provisions of this article, distributees and
testamentary beneficiaries are liable, in an action, to the extent of
t he val ue of any property received by themas such, for the debts and
reasonabl e funeral expenses of a decedent, the expenses of adm nistering
his estate and all taxes for which the estate is |iable, which have not
previously been recovered fromthe personal representative or from any
ot her source described in paragraph (b).

(b) No liability may be inposed upon such distributees or testanentary
beneficiari es, under paragraph (a), unless plaintiff establishes
satisfactorily to the court that he cannot fully satisfy his claim

(1) Because there is insufficient property of the estate available for
such purpose in the hands of the personal representative;

(2) By action against persons prior in liability to the defendant,
under paragraph (a) of 12-1.2, because such persons are not anenable to
suit in this state, are insolvent or for any other reason cannot be nade
to answer for their liabilities; or

(3) By the enforcenent, under 3-3.6, of any lien, security interest or
ot her charge he hol ds agai nst property of the decedent specifically
di sposed of by will or passing to a distributee, or against the proceeds
of any policy of insurance on the |ife of the decedent payable to a
naned beneficiary.

§ 12-1.2 Order of liability; preferences
(a) Distributees and testanmentary beneficiaries are |liable, as



provided in 12-1.1, in the foll owi ng order:

(1) Distributees.

(2) Residuary beneficiaries.

(3) Ceneral beneficiaries. Denponstrative beneficiaries shall be
treated as general beneficiaries, to the extent that the property or
fund charged with a denonstrative di sposition has adeened.

(4) Specific beneficiaries. Denonstrative beneficiaries shall be
treated as specific beneficiaries if the property or fund charged with
any denonstrative disposition has not adeenmed, to the extent of the
val ue of such property or fund.

(5) A surviving spouse to whom a di sposition has been made which
qualifies for the estate tax marital deduction.

(b) The order of liability provided in paragraph (a) shall not apply
tothe liability for an estate or other death tax, under the law of this
state or of any other jurisdiction, with respect to any property
required to be included in the gross tax estate of a decedent under the
provi sions of any such |law. The apportionnment of such estate or other
death tax, and the liability, under 12-1.1, of distributees and
testamentary beneficiaries consequent to such apportionnment are governed
by the provisions of 2-1.8.

(c) The express or inplied intention of the testator to prefer certain
beneficiaries shall be effective to vary the order of liability
prescri bed by paragraph (a).

(d) If, in an action under this article, it is established to the
satisfaction of the court that:

(1) The defendant is liable for the paynent of two or nore cl ains,
preference in the paynent of such clainms nmust be given in the order
prescri bed by |law for paynment of the debts of the decedent and the
obligations of his estate.

(2) An unsatisfied claimexists which is legally preferred to that of
the plaintiff, the existence of such unsatisfied claimis a defense to
the action if the aggregate val ue of the decedent's property passing to
def endant and other persons in his order of liability does not exceed
t he ambunt of such unsatisfied claim if in excess of the anobunt of such
unsatisfied claim the plaintiff nmay recover such ratable share of the
excess as the amount of his claimbears to the clains of all persons in
the sane order of preference as his.



§ 12-1.3 Extent of liability; judgnment debtor's right to indemity and
contribution

(a) Although subject, under paragraph (a) of 12-1.1, to a judgnent in
the full anpbunt of the value of any property received by him which may
exceed his ratable obligation as described herein, the maximumliability
to which a distributee or testanentary beneficiary is subject under this
article is his ratable obligation, in the proportion that the val ue of
the decedent's property passing to himbears to the value of all such
property passing to distributees or beneficiaries, as the case may be,

Wi thin the sane order of liability as his under paragraph (a) of 12-1.2.

(b) Any person agai nst whom a judgnent is obtained under this article,
upon paymnent thereof, is entitled:

(1) To be indemified by any person prior to liability to himunder
paragraph (a) of 12-1.2, who renains liable under this article but
agai nst whom recovery was not available for a reason set forth in
subpar agraph (b) (2) of 12-1.1.

(2) To contribution, for any sumpaid in excess of his ratable
obligation as described in paragraph (a), fromany person within the
same order of liability as his under paragraph (a) of 12-1.2, but only
to the extent that such person's ratable obligation is unpaid.

PART 2. RULES GOVERNI NG ACTI ON TO ENFORCE LI ABI LI TY

§ 12-2.1 Action not inpaired by failure of creditor or other person to
present claimto representative as prescribed by | aw

The failure of the plaintiff to present his claimto the personal
representative as prescribed by law shall not inpair his right to
mai ntai n an action agai nst distributees or testamentary beneficiaries
under this article; but nothing contained herein shall extend the tine
limted for the comrencenent of an action to enforce plaintiff's claim



§ 12-2.2 Action may be joint or several; right to inplead

An action nmay be brought agai nst one or nore of the persons subject to
liability under this article. A person against whom an action is
brought may i nplead, pursuant to the provisions of CPLR article 10
governi ng i npl eader, any person who nay be liable to himfor indemity
or contribution under paragraph (b) of 12-1.3.

§ 12-2.3 Effect of application to surrogate to sell real property

I f, during the pendency of an action to enforce a liability created by
this article against a distributee or devisee of real property, a
proceedi ng is pending or is subsequently commenced for the judicial
settlenment of the account of the personal representative, the action
insofar as it affects any real property of the decedent shall be stayed
until the accounting proceeding is concluded w thout an application for
an order, under SCPA article 19, to dispose of real property of the
decedent for the paynment of debts, funeral or adm nistration expenses
havi ng been made or, if nade, w thout such an order havi ng been granted.
I f such an order is granted, the action shall be dism ssed as to the
real property ordered to be disposed of and the plaintiff remtted to
the enforcenent of his rights against the proceeds of the real property
hel d by the personal representative. Nothing contained herein precludes
a person fromasserting any right he may have under this article with
respect to any other property of the decedent.

§ 12-2.4 Effect of judgnent

A judgnent recovered in an action brought under this article is
preferred, as a lien on any property of the decedent passing to a
def endant agai nst whom t he judgnment was recovered, to a judgnent
obt ai ned agai nst such defendant on his personal obligation.

8§ 12-2.5 Title of bona fide purchaser fromdistributee or testanmentary



beneficiary protected

The entry and filing of a judgnent recovered against a distributee or
testanmentary beneficiary in an action brought under this article does
not affect the rights of a prior purchaser, in good faith and for
val uabl e consi deration, fromsuch distributee or beneficiary of any
property of the decedent which woul d otherw se be subject to such
judgnment, unless, in the case of real property, a notice of pendency had
been filed prior to such purchase. Wen the subsequent purchaser is
protected, the judgnment is enforceabl e agai nst the judgnent debtor to
the extent of the net proceeds received by himupon the disposition of
the property.
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PART 1. ASSETS OF DECEDENT' S ESTATE

8§ 13-1.1 Certain assets considered personal property

(a) For purposes of the adm nistration of an estate, the follow ng
assets of the decedent are personal property and together with every
ot her species of personal property pass to the personal representative:



(1) Estates for years in real property, estates fromyear to year and
estates which were held by the decedent for the |life of another person.

(2) An estate for years in real property given to an executor for the
paynment of debts.

(3) Trade fixtures which nay be renoved w thout inpairing the support
of the structure to which they are annexed. All other fixtures annexed
to land or structures do not pass to the personal representative, but
descend to the distributees or pass to the devisees.

(4) Crops growing on the |and of the decedent at the tinme of his
deat h.

(5) Every kind of produce raised annually by |abor or cultivation,
except growi ng grass and fruit ungathered.

(6) Rent reserved to the decedent which had accrued at the tinme of his
deat h.

(7) Debts secured by nortgages and noneys unpaid on contracts for the
sal e of | ands.

8§ 13-1.2 Assets; debt due fromexecutor to testator; effect of discharge
by will

The designation by will of a person as executor does not operate as a
di scharge or testanmentary disposition of any just claimwhich the
testator had agai nst him but such claimnust be included as an asset of
the estate. The executor is |liable for the value of the claimwhen it
becones due, and he nust apply and distribute the same in the course of
adm nistering the estate. The discharge or disposition of such a claim
or of a claimagainst any other person by will shall be treated as a
specific disposition for purposes of 13-1.3. Nothing contained herein
precludes an executor fromraising any defense to a claimby the estate
agai nst hi mwhi ch woul d be avail able to any ot her person agai nst whom
the estate has a claim

§ 13-1.3 Assets chargeable with paynent of estate obligations; order in
whi ch assets appropri ated; abatenent
(a) Al of the property of a decedent, and any incone therefromin the



course of estate adm nistration, is chargeable with the paynent of:

(1) Admi nistration and reasonabl e funeral expenses, debts of the
decedent and any taxes for which the estate is |iable.

(2) Unless such property is specifically disposed of, any general
di spositions.

(b) I'n applying such property to the paynent of any item specified in
paragraph (a), no distinction shall be nmade between real and personal
property.

(c) Whenever such property is insufficient to satisfy both the estate
obl i gati ons described in subparagraph (a) (1) and all dispositions under
the will, interests in the decedent's estate abate, for the purpose of
payi ng such estate obligations, in the follow ng order:

(1) Distributive shares in property not disposed of by will.

(2) Residuary dispositions.

(3) Ceneral dispositions. Denonstrative dispositions shall be treated
as general dispositions to the extent that the property or fund charged
with a denonstrative disposition has adeened.

(4) Specific dispositions, and any incone derived therefrom ratably,
i n accordance with the value of the respective interests of the
beneficiaries of such dispositions. For the purposes of this section, a
denonstrative disposition shall be treated as a specific disposition if
the property or fund charged with any denonstrative di sposition has not
adeened, to the extent of the value of such property or fund.

(5) Any disposition to a surviving spouse which qualifies for the
estate tax marital deduction.

(d) The order of abatenent provided in paragraph (c) shall not apply
to the paynent of an estate or other death tax, under the law of this
state or of any other jurisdiction, with respect to any property
required to be included in the gross tax estate of a decedent under the
provi sions of any such |law. The apportionnment of such estate or other
death tax, and the abatenent of interests in the decedent's estate
consequent to such apportionnent, are governed by the provisions of
2-1. 8.

(e) Whenever the provisions of this section are inconsistent with the
express or inplied intention of the testator to distinguish real
property from personal property or to prefer certain beneficiaries under
his will to others, the property of the estate shall be applied and the



interests of beneficiaries under the will shall abate in such manner as
is necessary to give effect to the intention of the testator.

(f) I'n the event that any property of the estate is applied to the
paynment of estate obligations in contravention of the order of abatenent
prescribed by this section, beneficiaries whose rights have been so
inpaired are entitled to be indemified by other beneficiaries or
distributees, as the case may be, so as to acconplish an abatenent in
accordance with the provisions of this section, and the anmount of such
i ndemnity shall constitute a charge on the interests of the
beneficiaries or distributees liable therefor. Nothing in this paragraph
shall relieve the personal representative of his liability to
benefici ari es whose rights have been so i npaired.

8§ 13-1.4 Action in supreme court to conpronm se controversies between
claimants to estate assets

An action nay be naintained in the supreme court to conprom se
controversies between claimants to the property of an estate in
accordance with and subject to the provisions of SCPA 2106.

PART 2. STATUTE OF FRAUDS REQUI REMENTS

§ 13-2.1 Agreenents involving a contract to establish a trust, to nmake a
testamentary provision of any kind, and by a personal
representative to answer for the debt or default of a
decedent, required to be in witing

(a) Every agreenent, prom se or undertaking is unenforceable unless it
or sone note or nenorandumthereof is in witing and subscribed by the
party to be charged therewith, or by his lawful agent, if such
agreenent, proni se or undertaking:

(1) I's a contract to establish a trust.

(2) I's a contract to make a testanentary provision of any kind.

(3) I's a promse by a personal representative to answer for the debt
or default of his decedent.



(b) A contract to nake a joint will, or not to revoke a joint will, if
executed after the effective date of this paragraph can be established
only by an express statenment in the will that the instrunent is a joint
will and that the provisions thereof are intended to constitute a
contract between the parties.

§ 13-2.2 Transfers and nortgages of interest in decedents' estates
required to be in witing and recorded

(a) Every conveyance, assignnment or other transfer of, and every
nortgage, security interest in or other charge upon the interest,
situated in this state, of a person in the estate of a decedent, which
is situated in this state, shall be in witing and acknow edged or
proved in the manner prescribed by the laws of this state for the
recordi ng of a conveyance of real property. Any such instrument nay be
recorded as hereinafter provided, and if not so recorded, it is void
agai nst any subsequent purchaser or nortgagee of such interest, in good
faith and for val uabl e consi deration, whose conveyance or nortgage is
first duly recorded. If such interest is entirely in the personal
property of a decedent, the conveyance or nortgage may be recorded in
the office of the surrogate granting letters on such decedent's estate
or, if no such letters have been granted, in the office of the surrogate
having jurisdiction to grant them If a security interest, subject to
article 9 of the uniformcomercial code, is created by a transaction
described in this paragraph, a financing statenment shall be filed as
required by section 9--501 of such code. If such interest is in both the
personal and the real property of a decedent, the conveyance or nortgage
may be recorded in the office of such surrogate and in the office of the
recording official of the county in which the real property is situated
and, if a security interest in personal property is created, a financing
statenent shall be filed in accordance with section 9--401 of the
uni form commercial code. Such a conveyance or nortgage, when so
recorded, shall be indexed under the nanme of the decedent in a book to
be kept for that purpose by each recording officer.

(b) Such filing or recording shall not be notice of such conveyance,
assignment or other transfer of, or nortgage, security interest or other
charge upon the interest, situated in this state, of any person in the



estate of a decedent so as to charge a personal representative of the
estate with liability for paynment to a beneficiary of the estate, unless
and until he has received actual notice of any such transfer, nortgage
or ot her charge.

(c) I'n case of a conflict between this section and article 9 of the
uni form comrerci al code, this section controls.

§ 13-2.3 Powers of attorney in relation to decedents' estates required
to be in witing and recorded

(a) Every power of attorney relating to an interest in a decedent's
estate and every conveyance or assignnment of an interest in an estate,
or simlar instrunment, which contains an express or inplied
aut hori zation or del egation of power to act thereunder shall be in
writing and acknow edged or proved in the manner prescribed by the | aws
of this state for the recording of a conveyance of real property and,
subject to the rules or order of the surrogate hereinafter provided,
shall be recorded in the office of the surrogate granting letters on
such decedent's estate or, if no such letters have been granted, in the
of fice of the surrogate having jurisdiction to grant them Such
recordi ng confers on the surrogate jurisdiction over the grantor of such
power of attorney, the attorney in fact therein named and any ot her
person acting thereunder. No attorney in fact named in any power of
attorney or in such other instrunent nor any person acting thereunder
shal | perform any act under such instrunment unless it has been duly
recor ded.

(b) The surrogate nay:

(1) Prescribe by rules of court or by order, consistent with the
provi sions of this section, the form content, manner of execution and
the conditions attached to the recording of every such instrunent.

(2) Inquire into and determne the validity of every such instrunent
and require proof of the amount of conpensation or expenses charged or
to be charged by the attorney in fact and every person acting
t her eunder.

(3) I'n a proceedi ng authorized by SCPA 2112 or in any appropriate
proceedi ng, fix and determne the validity and reasonabl eness of such
conpensati on and expenses, whether or not the sanme have been previously



fi xed by agreenment and whether or not fixed in the instrunent so
recorded, or otherw se.

(4) Prescribe regulations and exact a bond or undertaking to assure
t he paynment of funds to the principal.

(c) Notwi thstandi ng any provision contained therein, no power of
attorney or other instrunment which designates an agent to act for the
principal shall be irrevocable, nor shall any agreenent for the
conpensation of, or the paynent of expenses by the attorney in fact or
ot her person acting under the instrunent create a power coupled with an
interest in the subject nmatter of the agency or render the instrunent
i rrevocabl e.

(d) Nothing contained herein shall authorize the practice of |aw by an
attorney in fact or other person acting under an instrument described in
this section, who is not an attorney duly licensed to practice law in
the state of New York.

(e) Notwi thstanding the provisions of any other statute or rule, no
i nstrunment containing a del egati on of powers, assignnment of interest,
fee arrangenent, or any instrunent of like inport created for the
pur pose of participating on behalf of an individual in any application
seeking the recovery of property pursuant to section fourteen hundred
si xteen of the abandoned property |aw or section thirteen hundred ten of
the surrogate's court procedure act, nor any power of attorney, shall be
accepted for filing or recording by the surrogate's court of a
particul ar county unless the anmount at issue is in excess of one
t housand dollars or a fiduciary, as that termis defined by subdivision
twenty-one of section one hundred three of the surrogate's court
procedure act, has been appointed, or a proceeding for the appointnent
of a fiduciary is pending in such court. The provisions of paragraph (b)
of this section shall apply to all instrunents eligible for filing and
recordi ng hereunder.

PART 3. M SCELLANEQUS PROVI SI ONS

8§ 13-3.1 Rights of payees in non-transferable United States savings
bonds



Where any United States savings bond is payable to a designated
person, whet her as owner, co-owner or beneficiary, and such bond is not
transferable, the right of such person to receive paynent of the bond
according to its ternms, and the ownership of the noney so received,
shall not be inpaired or defeated by any statute or rule of |aw
governing the transfer of property by will, gift or intestacy, except as
provided in section 5-1.1-A; provided further that nothing herein shal
limt article 10 of the debtor and creditor |aw or 2-1.8.

8§ 13-3.2 Rights of beneficiaries of pension, retirenent, death benefit,
stock bonus and profit-sharing plans, systens or trusts and
of beneficiaries of annuities and suppl enmental insurance
contracts

(a) If a personis entitled to receive (1) paynent in noney,
securities or other property under a pension, retirenent, death benefit,
stock bonus or profit-sharing plan, systemor trust or (2) noney payable
by an i nsurance conpany or a savings bank authorized to conduct the
busi ness of life insurance under an annuity or pure endowrent contract
or a policy of life, group life, industrial life or accident and health

i nsurance, or if a contract made by such an insurer relating to the

paynment of proceeds or avails of such insurance designates a payee or

beneficiary to receive such paynent upon the death of the person making

t he designation or another, the rights of persons so entitled or

desi gnat ed and the ownership of nobney, securities or other property

t hereby received shall not be inpaired or defeated by any statute or

rule of |aw governing the transfer of property by will, gift or

i nt estacy.

(b) This section does not limt article 10 of the debtor and creditor

|l aw, articles 10-C and 26 of the tax law, or 2-1.8, 5-1.1-A or 13-3.6.

(c) Paragraph (a) applies although a designation is revocable or

subj ect to change by the person who nakes it, and al though the noney,

securities or other property receivable thereunder are not yet payable

at the time the designation is made or are subject to w thdrawal,
col l ection or assignment by the person making the designation.

(d) A person entitled to receive paynent includes:



(1) An enployee or participant in a pension, retirenent, death
benefit, stock bonus or profit-sharing plan, systemor trust.

(2) The owner or person purchasing an annuity, the person insured or
t he person effecting insurance, the person effecting a contract relating
to paynent of the proceeds or avails of a policy of insurance or an
annuity or pure endownent contract.

(3) Any person entitled to receive paynent by reason of a payee or
beneficiary designation described in this section.

(e) A designation of a beneficiary or payee to receive paynent upon
deat h of the person meking the designation or another nust be made in
writing and signed by the person naking the designation and be:

(1) Agreed to by the enpl oyer or nmade in accordance with the rules
prescribed for the pension, retirenment, death benefit, stock bonus or
profit-sharing plan, systemor trust.

(2) Agreed to by the insurance conpany or the savings bank authorized
to conduct the business of life insurance, as the case may be.

(f) This section applies to designations heretofore or hereafter nade
by persons who die on or after the date this section takes effect. This
section does not invalidate any contract or designation which is valid
Wi thout regard to this section.

§ 13-3.3 Designation of trustee to receive proceeds of thrift, savings,
pension, retirenment, death benefit, stock bonus and
profit-sharing plans, systens or trusts, of life, group life,
i ndustrial |ife or accident and health insurance policies and
of annuity, endowrent and suppl enental insurance contracts,
and taxation thereof

(a) The proceeds of thrift, savings, pension, retirenent, death
benefit, stock bonus and profit-sharing plans, systens or trusts, of
life, group life, industrial |life or accident and health insurance
policies and of annuity, endowrent and suppl enental insurance contracts

(hereinafter referred to as "proceeds"”) nay be nmade payable to a trustee

designated as beneficiary in the manner prescribed by this section and

nanmed as:

(1) Trustee under a trust agreenent or declaration of trust in
exi stence at the date of such designation, and identified in such



desi gnati on, and such proceeds shall be paid to such trustee and be held
and di sposed of in accordance with the ternms of such trust agreement or
decl aration of trust, including any anmendnents thereto, as they appear
in witing on the date of the death of the insured, enployee or
participant. It shall not be necessary to the validity of any such trust
agreenent or declaration of trust that it have a trust corpus other than
the right of the trustee as beneficiary to receive such proceeds.

(2) Trustee of a trust to be established by will, and upon
qualification and i ssuance of letters of trusteeship such proceeds shal
be payable to the trustee to be held and di sposed of in accordance with

the terms of such will as a testanentary trust. A designation which in
substance nanes as such beneficiary the trustee under the will of the
i nsured, enployee or participant, shall be taken to refer to the will of

such person actually adnmtted to probate, whether executed before or
after the nmaking of such designation

(b) I'f no qualified trustee clainms such proceeds fromthe insurer or
ot her payor within eighteen nonths after the death of the insured,
enpl oyee or participant, or if satisfactory evidence is furnished to the
i nsurer or other payor within such period showi ng that there is or wll
be no trustee to receive such proceeds, such proceeds shall be paid by
the insurer or other payor to the personal representative or assigns of
the insured, enployee or participant, unless otherw se provided by
agreenent with the insurer or other payor during the lifetinme of the
i nsured, enployee or participant.

(c) Except to the extent otherw se provided by the trust agreenent,
decl aration of trust or will, proceeds received by the trustee shall not
be subject to the debts of the insured, enployee or participant, to any
greater extent than if such proceeds were payable to the beneficiaries
naned in the trust, and for all purposes including transfer or estate
tax purposes they shall not be deenmed payable to or for the benefit of
the estate of the insured, enployee or participant.

(d) Proceeds so held in trust may be commingled with any other assets
whi ch may properly becone part of such trust.

(e) Nothing in this section shall effect the validity of any
desi gnati on heretofore nade of the trustee of any trust established
under a trust agreenment or declaration of trust or by wll.

(f) This section shall be construed as declaring the law as it existed



prior to its enactnent and not as nodifying it.

8§ 13-3.4 Paynment or delivery of property to foreign fiduciaries

(a) Whenever any foreign fiduciary, by whatever title he is
desi gnated, of the property or estate of a non-domciliary infant,

i nconpet ent or decedent is authorized, by the Iaws of the foreign
jurisdiction where the infant or inconpetent is domciled or the
decedent was domiciled, to receive any personal property in the
possessi on or control of any person or fiduciary in this state, such
person or fiduciary nay pay or deliver the property to such foreign
fiduciary without an order of the court, and the recei pt and acquittance
fromsuch foreign fiduciary is a sufficient rel ease and di scharge of the
person or fiduciary paying or delivering such property. For purposes of
this section the status of a person as an "infant"” or "inconpetent”

shall be determ ned by the | aw of his domcile.

(b) No person or fiduciary shall be rel eased and di scharged, as
provi ded in paragraph (a), who:

(1) Has received witten notice of the appointnment, in this state, of
a principal or ancillary representative of the property or estate, or of
the existence of creditors, in this state, of such infant, inconpetent
or decedent.

(2) I'n the case of a testanmentary disposition or a distributive share
of a decedent's estate, has reason to believe that such foreign
fiduciary or the persons whom he represents would not have the benefit,
use or control of such disposition or distributive share.

§ 13-3.5 Action or proceeding by foreign personal or other |egal
representative
(a) A personal or other legal representative of a non-domciliary
decedent, duly appointed or authorized by the |law of any other state,
territory or other jurisdiction of the United States where the decedent
was domciled, nay sue in any court of this state in his capacity as
personal or other |egal representative in the sane manner and under the
sanme restrictions as a person residing outside of the state nay sue,
subject to the foll ow ng:



(1) Wthin ten days after comenci ng such action or proceeding, the
personal or other |egal representative shall file in the office of the
clerk of the court in which such action or proceeding is brought a copy
of the letters issued to such representative, duly authenticated as
prescri bed by CPLR 4542. Wen the suit is brought by a foreign | egal
representative who is not a personal representative he shall file an
affidavit setting forth the facts authorizing himto act for the
decedent, and such other proof required by the court in which the action
or proceeding is brought. The court nay at any tine, in its discretion,
require the filing of authenticated copies of other papers or a bond or
addi tional bond in an anount fixed by the court to protect the rights of
interested residents of this state.

(2) Wthin ten days after comenci ng such action or proceeding, the
personal or other |egal representative shall file an affidavit stating
t hat :

(A) Such decedent is not indebted to any resident of this state.

(B) Modre than six nonths have el apsed since the decedent's death and
no petition for ancillary admnistration of the estate of such decedent
has been filed in any court of this state. |If nmade upon information and
belief, such affidavit shall state the sources of affiant's information
and the grounds for his belief.

(O If it appears that the decedent is indebted to a resident of this
state or that a petition for ancillary adm nistration has been filed in
this state, notice to the creditor or petitioner nmust be given in such
manner as the court may direct.

(3) Failure to conply with the requirenents of subparagraphs (1) and
(2) shall stay the action or proceeding and the defendant's tine to
answer or nove shall be extended for twenty days after plaintiff has
served defendant with notice of conpliance with such requirenents.

(4) If ancillary letters testanentary or of administration are issued
in this state after such action or proceeding is conmenced, upon notion
of the ancillary representative the court in which such action or
proceedi ng is pending shall substitute the ancillary representative for
t he personal representative or other |egal representative and shall hear
and determ ne such action or proceeding as if the sane were originally
instituted by the ancillary representative, and the benefits of the
judgnment shall inure to the ancillary representative and be adm ni stered



by him

8§ 13-3.6 Disaffirmance of fraudul ent acts by personal representative and
ot hers

A fiduciary may, for the benefit of creditors or others interested in
property held in trust, treat as void any act done, or disposition or
agreenent nmade in fraud of the rights of any creditor, including
hi nsel f, interested in such property, and a person who fraudulently
receives, takes or in any nmanner interferes with the property of a
deceased or insolvent person is liable to such fiduciary or a receiver
for such property or the value thereof, and for all danages caused by
such act to the trust estate. A creditor of a deceased insol vent
debtor, having a claimagainst the estate of such debtor exceeding in
anount the sum of one hundred dollars nmay, w thout obtaining a judgnent
on such claim in Iike manner, for the benefit of hinmself and other
creditors interested in such property, treat as void any act done or
di sposition or agreenment nade in fraud of creditors or maintain an
action to set aside such act, disposition or agreenent. Such claim if
di sputed, nay be established in such action. The judgnent in such
action may provide for the sale of the property involved, when a
di sposition thereof is set aside, and for the paynent of the proceeds
thereof into the appropriate surrogate's court to be adm nistered
according to | aw

PART 4. TRANSFER- ON- DEATH SECURI TY REG STRATI ON
Section 13-4.1 Definitions
13-4.2 Registration in beneficiary form sole or joint tenancy
owner shi p

13-4.3 Applicable | aw

13-4.4 Oigination of registration in beneficiary form
13-4.5 Formof registration in beneficiary form

13-4.6 Effect of registration in beneficiary form
13-4.7 Ownership on death of owner

13-4.8 Protection of registering entity



13-4.9 Nontestanentary transfer on death
13-4.10 Terns, conditions, and forns
13-4.11 Rules of construction

13-4.12 Application

8§ 13-4.1 Definitions

As used in this part unless the context otherw se requires:

(a) "Beneficiary fornf neans a registration of a security which
i ndicates the present owner of the security and the intention of the
owner regardi ng the person who will beconme the owner of the security
upon the death of the owner.

(b) "Devisee" neans any person to whomreal property is transferred by
will.

(c) "Distributee"” neans any person entitled to take or share in the
property of a decedent under the statutes governing descent and
di stribution.

(d) "Legatee" neans any person designhated to receive a transfer by
wi || of personal property.

(e) "Person" nmeans an individual, a corporation, an organization or
ot her legal entity.

(f) "Personal representative" includes executor, adm nistrator
successor personal representative, prelimnary executor, tenporary
adm ni strator and persons who perform substantially the sanme function
under the |aw governing their status.

(g) "Property"” includes both real and personal property or any
i nterest therein and neans anything that may be the subject of
owner shi p.

(h) "Register” including its derivatives, neans to issue a certificate
showi ng the ownership of a certificated security or, in the case of an
uncertificated security, to initiate or transfer an account show ng
ownership of securities.

(i) "Registering entity" neans a person who originates or transfers a
security title by registration, and includes a broker or banking
institution, as defined in paragraph (b) of subdivision three of section
ni ne-f of the banking | aw nmai ntaining security accounts for custoners



and a transfer agent or other person acting for or as an issuer of
securities.

(j) "Security" means a share, participation or other interest in
property, in a business or in an obligation of an enterprise or other
i ssuer, and includes a certificated security, an uncertificated security
and a security account.

(k) "Security account” neans (i) a reinvestnent account associ ated
wWith a security, a securities account with a broker or banking
institution, as defined in paragraph (b) of subdivision three of section
nine-f of the banking |aw, a cash balance in a brokerage account or
securities account, cash, interest, earnings, or dividends earned or
declared on a security in an account, a reinvestnent account or a
br okerage account, whether or not credited to the account before the
owner's death, or (ii) a cash balance or other property held for or due
to the owner of a security as a replacenent for or product of an account
security, whether or not credited to the account before the owner's
deat h.

(1) "State" includes any state of the United States, the District of
Col unmbi a, the Conmonwealth of Puerto Rico, and any territory or
possessi on subject to the legislative authority of the United States.

8§ 13-4.2 Registration in beneficiary form sole or joint tenancy
owner shi p

Only individual s whose registration of a security shows sol e ownership
by one individual or multiple ownership by two or nore with right of
survivorship, rather than as tenants in common, may obtain registration
in beneficiary form Miltiple owners of a security registered in
beneficiary formhold as joint tenants with right of survivorship, as
tenants by the entireties or as owners of comrunity property held in
survivorship form and not as tenants in conmmon.

§ 13-4.3 Applicable | aw

A security may be registered in beneficiary formif the formis



authorized by this or a simlar |law of the state of organization of the
i ssue or registering entity, the location of the registering entity's
principal office, the office of its transfer agent or its office making
the registration, or by this or a simlar statute of the | aw of the
state listed as the owner's address at the tine of registration. A

regi stration governed by the law of a jurisdiction in which this or a
simlar lawis not in force or was not in force when a registration in
beneficiary formwas made i s neverthel ess presuned to be valid and

aut horized as a matter of contract |aw

8§ 13-4.4 Oigination of registration in beneficiary form

A security, whether evidenced by certificate or account, is registered
in beneficiary formwhen the registration includes a designation of a
beneficiary to take the ownership at the death of the owner or the
deaths of all nultiple owners.

8§ 13-4.5 Formof registration in beneficiary form

Regi stration in beneficiary formnmay be shown by the words "transfer
on death" or the abbreviation "TOD', or by the words "pay on death" or
t he abbreviation "POD', after the nanme of the registered owner and
bef ore the nane of the beneficiary.

8§ 13-4.6 Effect of registration in beneficiary form

(a) The designation of a TOD beneficiary on a registration in
beneficiary formhas no effect on ownership until the owner's death. A
registration of a security in beneficiary formmy be cancel ed or
changed at any tinme by the sole owner or all then surviving owners
wi t hout the consent of the beneficiary.

(b) Aregistration in beneficiary formcan be revoked or anended by an
express direction in the ower's will which specifically refers to such
regi stration.



§ 13-4.7 Omership on death of owner

On death of a sole owner or the last to die of all nultiple owners,
ownership of securities registered in beneficiary form passes to the
beneficiary or beneficiaries who survive all owners. On proof of death
of all owners and conpliance with any applicable requirenents of the
registering entity, a security registered in beneficiary formmy be
reregi stered in the nane of the beneficiary or beneficiaries who
survived the death of all owners. Until division of the security after
the death of all owners, multiple beneficiaries surviving the death of
all owners hold their interests as tenants in comon. If no beneficiary
survives the death of all owners, the security belongs to the estate of
t he deceased sole owner or the estate of the last to die of all multiple
owners.

8§ 13-4.8 Protection of registering entity

(a) Aregistering entity is not required to offer or to accept a
request for security registration in beneficiary form If a registration
in beneficiary formis offered by a registering entity, the owner
requesting registration in beneficiary formassents to the protections
given to the registering entity by this part.

(b) By accepting a request for registration of a security in
beneficiary form the registering entity agrees that the registration
will be inplenented on death of the deceased owner as provided in this
part.

(c) Aregistering entity is discharged fromall clains to a security
by the estate, creditors, distributees, |egatees or devisees of a
deceased owner if it registers a transfer of the security in accordance
with section 13-4.7 and does so in good faith reliance (i) on the
registration, (ii) on this part, and (iii) on information provided to it
by affidavit of the personal representative of the deceased owner, or by
the surviving beneficiary or by the surviving beneficiary's
representatives, or other information available to the registering
entity. The protections of this part do not extend to a reregistration
or paynent made after a registering entity has received witten notice



fromany claimant to any interest in the security objecting to
i npl ementation of a registration in beneficiary form No other notice or
other information available to the registering entity affects its right
to protection under this part.

(d) The protection provided by this part to the registering entity of
a security does not affect the rights of beneficiaries in disputes
bet ween t hensel ves and other clainmants to ownership of the security
transferred or its value or proceeds.

8§ 13-4.9 Nontestanmentary transfer on death

(a) Atransfer on death resulting froma registration in beneficiary
formis effective by reason of the contract regarding the registration
bet ween the owner and the registering entity and this part and i s not
testanentary.

(b) This part does not limt the rights of creditors of security
owners agai nst beneficiaries and ot her transferees under other |aws of
this state.

8§ 13-4.10 Terns, conditions, and forns

(a) Aregistering entity offering to accept registrations in
beneficiary formmay establish the terns and conditions under which it
will receive requests (i) for registrations in beneficiary form and
(ii) for inplenentation of registration in beneficiary form including
requests for cancellation of previously registered TOD beneficiary
desi gnati ons and requests for reregistration to effect a change of
beneficiary. The terns and conditions so established nay provide for
provi ng deat h, avoi ding or resol ving any probl ens concerning fractional
shares, designating prinmary and conti ngent beneficiaries, and
substituting a nanmed beneficiary's descendants to take in the place of
t he naned beneficiary in the event of the beneficiary's death.
Substitution may be indicated by appending to the nanme of the primry
beneficiary in letters LDPS, standing for "lineal descendants per
stirpes”, or in letters LDPR standing for "lineal descendants by
representation”. This designation substitutes a deceased beneficiary's
descendants who survive the owner for a beneficiary who fails to so



survive, the descendants to be identified and to share in accordance
with the law of the beneficiary's domcile at the owner's death
governing inheritance by descendants of an intestate. Qther forns of
i dentifying beneficiaries who are to take on one or nore contingencies,
and rules for providing proofs and assurances needed to satisfy
reasonabl e concerns by registering entities regarding conditions and
identities relevant to accurate inplenentation of registrations in
beneficiary form nmay be contained in a registering entity's terns and
condi ti ons.

(b) The following are illustrations of registrations in beneficiary
formwhich a registering entity nmay authorize:

(1) Sole owner-sole beneficiary: John S Brown TOD (or POD) John S
Brown Jr.

(2) Multiple owners-sole beneficiary: John S Brown Mary B Brown JT TEN
TOD John S Brown Jr.

(3) Multiple owners-primary and secondary (substituted) beneficiaries:
John S Brown Mary B Brown JT TEN TOD John S Brown Jr SUB BENE Peter Q
Brown or John S Brown Mary B Brown JT TEN TOD John S Brown Jr LDPS.

§ 13-4.11 Rules of construction

(a) This part shall be liberally construed and applied to pronote its
under | yi ng purposes and policy and to make uniformthe |aws with respect
to the subject of this part anong states enacting it.

(b) Unless displaced by the particular provisions of this part, the
principles of law and equity supplenent its provisions.

§ 13-4.12 Application

This part applies to registrations of securities in beneficiary form
made before, on or after January first, two thousand six, by decedents
dying on or after January first, two thousand si x.
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PART 1. DEFI NI TI ONS

8§ 13-A-1 Definitions

In this article the followi ng terns shall have the foll ow ng neanings:
(a) "Account" neans an arrangenent under a termns-of-service agreenent



in which a custodian carries, maintains, processes, receives, or stores
a digital asset of the user or provides goods or services to the user.

(b) "Agent" neans a person granted authority to act as
attorney-in-fact for the principal under a power of attorney and
i ncludes the original agent or any co-agent or successor agent.

(c) "Carries" neans engages in the transm ssion of an electronic
conmuni cat i on

(d) "Catal ogue of electronic conmunications” nmeans information that
identifies each person with which a user has had an el ectronic
communi cation, the time and date of the comunication, and the
el ectroni c address of the person.

(e) "Content of an electronic comruni cation"” nmeans informtion
concerni ng the substance or neani ng of the conmunicati on which:

(1) has been sent or received by a user;

(2) is in electronic storage by a custodi an providing an
el ectroni c-comuni cation service to the public or is carried or
mai nt ai ned by a custodi an providing a renote-conputing service to the
public; and

(3) is not readily accessible to the public.

(f) "Court” neans the court in this state having jurisdiction in
matters relating to the content of this article.

(g) "Custodi an" neans a person that carries, maintains, processes,
receives, or stores a digital asset of a user.

(h) "Designated recipient” neans a person chosen by a user using an
online tool to adm nister digital assets of the user.

(i) "Digital asset" neans an electronic record in which an individual
has a right or interest. The term does not include an underlying asset
or liability unless the asset or liability is itself an electronic
record.

(j) "Electronic" nmeans relating to technol ogy having el ectrical,
digital, magnetic, wireless, optical, electronagnetic, or simlar
capabilities.

(k) "Electronic conmunication"” has the neaning set forth in 18 U S. C
section 2510(12), as amended.

(1) "Electroni c-conmuni cati on service" nmeans a custodi an that provides
to a user the ability to send or receive an el ectronic comruni cati on.

(m "Fiduciary" includes an executor, prelimnary executor,



adm ni strator, tenporary adm nistrator, voluntary adm nistrator
personal representative, guardian, agent, or trustee. This termincl udes
t he successor to any fiduciary.

(n) "Guardian" means a person who has been appoi nted as a guardi an by
a court of this state pursuant to the surrogate's court procedure act or
the nental hygi ene | aw.

(o) "Information" neans data, netadata, |nternet protocol address,
user login information, text, inmages, videos, sounds, codes, conputer
prograns, software, databases, or simlar intelligence of any nature.

(p) "Online tool"™ neans an el ectronic service provided by a custodian
that allows the user, in an agreenent distinct fromthe terns-of-service
agreenent between the custodian and user, to provide directions for
di scl osure or nondi sclosure of digital assets to a third person.

(q) "Person" means a natural person, corporation, business trust,
estate, trust, partnership, limted liability conpany, association,
joint venture, business or nonprofit entity, public corporation,
government or governmental subdivision, agency, or instrunentality, or
ot her legal or comrercial entity, board and the state.

(r) "Power of attorney" means a record that grants an agent authority
to act in the place of a principal.

(s) "Principal” neans an individual who grants authority to an agent
in a power of attorney.

(t) "Protective order" neans an order appointing a guardi an or anot her
order related to managenent of a ward' s property.

(u) "Record" nmeans information that is inscribed on a tangi ble nmedi um
or that is stored in an electronic or other mediumand is retrievable in
percei vabl e form

(v) "Renote-conputing service" nmeans a custodian that provides to a
user conputer-processing services or the storage of digital assets by
means of an el ectronic communi cati ons system as defined in 18 U S.C.
section 2510(14), as amended.

(w) "Terms-of -service agreenent” nmeans an agreenent that controls the
rel ati onshi p between a user and a cust odi an.

(x) "Trustee" includes an original additional. and successor trustee,
and a co-trustee.

(y) "User" nmeans a person that has an account with a custodi an.

(z) "wWard" nmeans an individual for whom a guardi an has been appoi nted



by a court of this state pursuant to the surrogate's court procedure act
or the nmental hygiene |law. The termincludes an individual for whom an
application of guardianship is pending.

PART 2. APPL| CABI LI TY; PROCEDURE FOR DI SCLOSURE;, USER DI RECTI ONS

§ 13-A-2.1 Applicability

(a) This article applies to:

(1) a fiduciary acting under a will, trust or power of attorney
executed before, on, or after the effective date of this article;

(2) an executor, adm nistrator or personal representative acting for a
decedent who died before, on, or after the effective date of this
article;

(3) a guardianshi p proceedi ng commenced before, on, or after the
effective date of this article; and

(4) a trustee acting under a trust created before, on, or after the
effective date of this article.

(b) This article applies to a custodian if the user resides in this
state or resided in this state at the tinme of the user's death.

(c) This article does not apply to a digital asset of an enployer used
by an enpl oyee in the ordinary course of the enployer's business.

8§ 13-A-2.2 User direction for disclosure of digital assets

(a) A user may use an online tool to direct the custodian to disclose
to a designated recipient or not to disclose sonme or all of the user's
digital assets, including the content of electronic conmunications. |f
the online tool allows the user to nodify or delete a direction at al
times, a direction regarding disclosure using an online tool overrides a
contrary direction by the user in a wll, trust, power of attorney, or
ot her record.

(b) If a user has not used an online tool to give direction under
paragraph (a) or if the custodian has not provided an online tool, the
user may allow or prohibit in a wll, trust, power of attorney, or other
record, disclosure to a fiduciary of some or all of the user's digital



assets, including the content of electronic comruni cations sent or
recei ved by the user.

(c) A user's direction under paragraph (a) or (b) overrides a contrary
provision in a terns-of-service agreenent that does not require the user
to act affirmatively and distinctly fromthe user's assent to the terns
of servi ce.

8§ 13-A-2.3 Terns-of -service agreenent

(a) This article does not change or inpair a right of a custodian or a
user under a terns-of-service agreenent to access and use digital assets
of the user.

(b) This article does not give a fiduciary or a designated recipient
any new or expanded rights other than those held by the user for whom
or for whose estate, the fiduciary or designated recipient acts or
represents.

(c) Afiduciary's or designated recipient's access to digital assets
may be nodified or elimnated by a user, by federal law, or by a
ternms-of -service agreenent if the user has not provided direction under
section 13-A-2.2.

8§ 13-A-2.4 Procedure for disclosing digital assets

(a) Wien disclosing digital assets of a user under this article, the
custodian may at its sole discretion:

(1) grant a fiduciary or designated recipient full access to the
user's account;

(2) grant a fiduciary or designated recipient partial access to the
user's account sufficient to performthe tasks with which the fiduciary
or designated recipient is charged; or

(3) provide a fiduciary or designated recipient a copy in a record of
any digital asset that, on the date the custodi an received the request
for disclosure, the user could have accessed if the user were alive and
had full capacity and access to the account.

(b) A custodian nay assess a reasonabl e adm nistrative charge for the
cost of disclosing digital assets under this article.

(c) A custodian need not disclose under this article a digital asset



del eted by a user.

(d) If a user directs or a fiduciary requests a custodi an to discl ose
under this article some, but not all, of the user's digital assets, the
cust odi an need not disclose the assets if segregation of the assets
woul d i npose an undue burden on the custodian. |If the custodian believes
the direction or request inposes an undue burden, the custodi an or
fiduciary nay seek an order fromthe court to disclose:

(1) a subset limted by date of the user's digital assets;

(2) all of the user's digital assets to the fiduciary or designated
reci pi ent;

(3) none of the user's digital assets; or

(4) all of the user's digital assets to the court for reviewin
caner a.

PART 3. DI SCLOSURE OF DI G TAL ASSETS TO FI DUCI ARY

8§ 13-A-3.1 Disclosure of content of electronic conmmuni cati ons of
deceased user

| f a deceased user consented or a court directs disclosure of the
contents of electronic conmunications of the user, the custodi an shal
di sclose to the executor, adm nistrator or personal representative of
the estate of the user the content of an el ectronic comunication sent
or received by the user if the executor, adm nistrator or representative
gi ves the custodi an:

(a) a witten request for disclosure in physical or electronic form

(b) a copy of the death certificate of the user

(c) a certified copy of the letter of appointnment of the executor,
adm ni strator, or personal representative or a small-estate affidavit or
court order;

(d) unless the user provided direction using an online tool, a copy of
the user's will, trust, or other record evidencing the user's consent to
di scl osure of the content of el ectronic comunications; and

(e) if requested by the custodian:

(1) a nunber, usernane, address, or other unique subscriber or account



identifier assigned by the custodian to identify the user's account;

(2) evidence linking the account to the user; or

(3) a finding by the court that:

(A) the user had a specific account with the custodian, identifiable
by the information specified in subparagraph (1);

(B) disclosure of the content of electronic comunications of the user
woul d not violate 18 U.S.C. section 2701 et seq., as anmended, 47 U. S.C
section 222, as anended, or other applicable |aw,

(© wunless the user provided direction using an online tool, the user
consented to disclosure of the content of electronic conmunications; or

(D) disclosure of the content of electronic comunications of the user
i's reasonably necessary for adm nistration of the estate.

8§ 13-A-3.2 Disclosure of other digital assets of deceased user

Unl ess the user prohibited disclosure of digital assets or the court
directs otherwi se, a custodian shall disclose to the executor,
adm ni strator or personal representative of the estate of a deceased
user a catal ogue of el ectronic conmunications sent or received by the
user and digital assets, other than the content of electronic
comuni cations, of the user, if the executor, adm nistrator or personal
representative gives the custodi an:

(a) a witten request for disclosure in physical or electronic form

(b) a copy of the death certificate of the user

(c) a certified copy of the letter of appointnent of the executor,
adm ni strator, or personal representative or a small-estate affidavit or
court order; and

(d) if requested by the custodian:

(1) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the user's account;

(2) evidence linking the account to the user;

(3) an affidavit stating that disclosure of the user's digital assets
is reasonably necessary for adm nistration of the estate; or

(4) a finding by the court that:

(A) the user had a specific account with the custodian, identifiable
by the information specified in subparagraph (1); or



(B) disclosure of the user's digital assets is reasonably necessary
for adm nistration of the estate.

8§ 13-A-3.3 Disclosure of content of electronic conmmuni cati ons of
princi pal

To the extent a power of attorney expressly grants an agent authority
over the content of electronic comunications sent or received by the
principal and unless directed otherwise by the principal or the court, a
custodi an shall disclose to the agent the content if the agent gives the
cust odi an:

(a) a witten request for disclosure in physical or electronic form

(b) a copy of the power of attorney expressly granting the agent
authority over the content of el ectronic conmunications of the
princi pal ;

(c) an affidavit in which the affiant attests that the copy is an
accurate copy of the original power of attorney and that, to the best of
the affiant's know edge, the power renmains in effect; and

(d) if requested by the custodian:

(1) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the principal's
account; or

(2) evidence linking the account to the principal.

8 13-A-3.4 Disclosure of other digital assets of principal

Unl ess otherwi se ordered by the court, directed by the principal, or
provi ded by a power of attorney, a custodian shall disclose to an agent
with specific authority over digital assets or general authority to act
on behalf of a principal a catal ogue of electronic comunications sent
or received by the principal and digital assets, other than the content
of electronic conmuni cations, of the principal if the agent gives the
cust odi an:

(a) a witten request for disclosure in physical or electronic form

(b) a copy of the power of attorney that gives the agent specific



authority over digital assets or general authority to act on behal f of
t he principal;

(c) an affidavit in which the affiant attests that the copy is an
accurate copy of the original power of attorney and that, to the best of
the affiant's know edge, the power renmains in effect; and

(d) if requested by the custodian:

(1) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the principal's
account; or

(2) evidence linking the account to the principal.

8§ 13-A-3.5 Disclosure of digital assets held in trust when trustee is
original user

Unl ess otherw se ordered by the court or provided in a trust, a
custodi an shall disclose to a trustee that is an original user of an
account any digital asset of the account held in trust, including a
cat al ogue of electronic comruni cations of the trustee and the content of
el ectroni ¢ conmuni cati ons.

8 13-A-3.6 Disclosure of contents of electronic communications held in
trust when trustee not original user

Unl ess otherwi se ordered by the court, directed by the user, or
provided in a trust, a custodian shall disclose to a trustee that is not
an original user of an account the content of an electronic
comuni cation sent or received by an original or successor user and
carried, maintained, processed, received, or stored by the custodian in
the account of the trust if the trustee gives the custodian:

(a) a witten request for disclosure in physical or electronic form

(b) a copy of the trust instrunment that includes consent to disclosure
of the content of electronic comunications to the trustee;

(c) a certification by the trustee, under penalty of perjury, that the
trust exists and the trustee is a currently acting trustee of the trust;
and



(d) if requested by the custodian:

(1) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the trust's account; or

(2) evidence linking the account to the trust.

8§ 13-A-3.7 Disclosure of other digital assets held in trust when trustee
not origi nal user

Unl ess otherwi se ordered by the court, directed by the user, or
provided in a trust, a custodian shall disclose, to a trustee that is
not an original user of an account, a catal ogue of electronic
comuni cati ons sent or received by an original or successor user and
stored, carried, or maintained by the custodian in an account of the
trust and any digital assets, other than the content of electronic
comuni cations, in which the trust has a right or interest if the
trustee gives the custodian:

(a) a witten request for disclosure in physical or electronic form

(b) a copy of the trust instrunent;

(c) a certification by the trustee, under penalty of perjury, that the
trust exists and the trustee is a currently acting trustee of the trust;
and

(d) if requested by the custodian:

(1) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the trust's account; or

(2) evidence linking the account to the trust.

8§ 13-A-3.8 Disclosure of digital assets to guardi an of ward

(a) After an opportunity for a hearing concerning the appoi ntment or
authority of a guardian, the court may grant a guardi an access to the
digital assets of a ward.

(b) Unless otherwi se ordered by the court or directed by the user, a
custodi an shall disclose to a guardian the catal ogue of electronic
comuni cations sent or received by a ward and any digital assets, other
than the content of electronic comunications, in which the ward has a
right or interest if the ward gives the custodi an:



(1) a witten request for disclosure in physical or electronic form

(2) a certified copy of the court order that gives the guardi an
authority over the digital assets of the ward; and

(3) if requested by the custodian:

(A) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the account of the
war d; or

(B) evidence linking the account to the ward.

(c) A guardian with general authority to manage the assets of a ward
may request a custodian of the digital assets of the ward to suspend or
term nate an account of the ward for good cause. A request made under
this section nust be acconpanied by a certified copy of the court order
giving the guardian authority over the ward's property.

PART 4. FI DUCI ARY DUTY AND AUTHORI TY, COVPLI ANCE AND | MMUNI TY

8§ 13-A-4.1 Fiduciary duty and authority

(a) The legal duties inposed on a fiduciary charged wi th managi ng
tangi bl e property apply to the managenent of digital assets, including:

(1) the duty of care;

(2) the duty of loyalty; and

(3) the duty of confidentiality.

(b) Afiduciary's or designated recipient's authority with respect to
a digital asset of a user:

(1) except as otherwi se provided in section 13-A-2.2, is subject to
the applicable terns of service;

(2) is subject to other applicable | aw, including copyright |aw,

(3) inthe case of a fiduciary, is limted by the scope of the
fiduciary's duties; and

(4) may not be used to inpersonate the user.

(c) Afiduciary with authority over the property of a decedent, ward,
principal, or settlor has the right to access any digital asset in which
t he decedent, ward, principal, or settlor had a right or interest and
that is not held by a custodian or subject to a terns-of-service
agr eenent .



(d) Afiduciary acting within the scope of the fiduciary's duties is
an aut horized user of the property of the decedent, ward, principal, or
settlor for the purpose of applicable conputer-fraud and
unaut hori zed- conput er-access |l aws, including this state's |aw on
unaut hori zed conputer access.

(e) Afiduciary with authority over the tangible, personal property of
a decedent, ward, principal, or settlor;

(1) has the right to access the property and any digital asset stored
init; and

(2) is an authorized user for the purpose of conputer-fraud and
unaut hori zed- conput er-access |l aws, including this state's |aw on
unaut hori zed conputer access.

(f) A custodian nay disclose information in an account to a fiduciary
of the user when the information is required to term nate an account
used to access digital assets licensed to the user.

(g) Afiduciary of a user may request a custodian to term nate the
user's account. A request for term nation nust be in witing, in either
physi cal or electronic form and acconpani ed by:

(1) if the user is deceased, a copy of the death certificate of the
user;

(2) a certified copy of the letter of appointnment of the executor,
adm ni strator, or personal representative or a small-estate affidavit or
court order, power of attorney, or trust giving the fiduciary authority
over the account; and

(3) if requested by the custodian:

(A) a nunber, usernane, address, or other unique subscriber or account
identifier assigned by the custodian to identify the user's account;

(B) evidence linking the account to the user; or

(C a finding by the court that the user had a specific account with
the custodian, identifiable by the information specified in item(A).

8§ 13-A-4.2 Custodian conpliance and inmunity

(a) Not later than sixty days after receipt of the informtion
requi red under sections 13-A-3.1 through 13-A-4.1, a custodi an shal
conply with a request under this article froma fiduciary or designated
recipient to disclose digital assets or term nate an account. [f the



custodian fails to conply, the fiduciary or designated recipient nay
apply to the court for an order directing conpliance.

(b) An order under paragraph (a) directing conpliance nust contain a
finding that conpliance is not in violation of 18 U S.C. section 2702,
as anended.

(c) A custodian may notify the user that a request for disclosure or
to term nate an account was made under this article.

(d) A custodian nay deny a request under this article froma fiduciary
or designated recipient for disclosure of digital assets or to termnate
an account if the custodian is aware of any | awful access to the account
following the receipt of the fiduciary's request.

(e) This article does not limt a custodian's ability to obtain or
require a fiduciary or designated recipient requesting disclosure or
term nation under this article to obtain a court order which:

(1) specifies that an account belongs to the ward or principal;

(2) specifies that there is sufficient consent fromthe ward or
principal to support the requested disclosure; and

(3) contains a finding required by |aw other than this article.

(f) A custodian and its officers, enployees, and agents are immune
fromliability for an act or omi ssion done in good faith in conpliance
with this article.

PART 5. M SCELLANEQUS PROVI SI ONS

8§ 13-A-5.1 Relation to electronic signature in global and nati onal
comer ce act

This article nodifies, Iimts, or supersedes the El ectronic Signatures
in dobal and National Comrerce Act, 15 U S.C section 7001 et seq., but
does not nodify, limt, or supersede section 101(c) of such act, 15

U S.C. section 7001(c), or authorize electronic delivery of any of the
notices described in section 103(b) of such act, 15 U. S.C. section
7003(b).



§ 13-A-5.2 Severability

If any provision of this article or its application to any person or
circunstance is held invalid, the invalidity does not affect other
provi sions or applications of this article which can be given effect
Wi thout the invalid provision or application, and to this end the
provisions of this article are severable.

ARTI CLE 14
REPEALER; DERI VATI ON AND DI STRI BUTI ON TABLES; EFFECTI VE DATE

PART 1. LAWS REPEALED BY TH S CHAPTER

8§ 14-1.1 Schedule of |aws repeal ed; effect of repeal
(a) The following are the laws repealed in their entirety, except as
specifically noted:

Decedent Estate Law........ Al l

General Cbligations Law.... Article 5, section 5-701, subdivisions 4,
7 and 8

Personal Property Law. ..... Article 2 -- Al

Article 2-A -- Al
Article 3 -- sections 32, 32-a and 36
Article 8-A -- Al
Article 10-A -- Al
Real Property Law.......... Article 3 -- Al
Article 4 -- All, except sections 119, 120,
120-a, 121, 122, 122-a, 123
Article 5 -- Al

(b) Notwithstanding the repeal of the |aws prescribed by paragraph
(a):

(1) Whenever any repeal ed statute, that has, in substance, been
carried over into this chapter, contained a provision which nmade such
statute, or a provision thereof, inapplicable to the estates of persons
dying, or to instrunents executed, prior to its effective date, such



applicability provision is incorporated into this chapter and nmade part
of the specified section thereof to which it relates, as if expressly
included therein, to wt:
(A) Decedent Estate Law
(i) Section 26 -- as set forth in Laws of 1955, c¢.225, 82 ............
...................................................... 11-1.1 (b) (5) (F)
(ii) Section 28 -- as set forth in Laws of 1931, c¢.562, 810 ..........

................................................................... 5-3.4
(iii) Section 35 -- as set forth in Laws of 1931, c.562, 810 .........
................................................................... 5-1.3
(iv) Section 36 -- to the extent that it was nade applicable only to
wills of persons adjudicated inconpetent on or after March 1, 1965 .....
................................................................... 3-4.4
(v) Section 46 -- as set forth in Laws of 1931, c.562, 810 ..... 3-3.8
(vi) Section 47-a -- to the extent that it was nade applicable only to
wills of persons dying after April 30, 1921 ...................... 2-1.2
(vii) Section 47-b -- to the extent that it was made applicable only
to wills of persons dying after May 12, 1936 ..................... 3-3.9

(viii) Section 47-c -- to the extent that it has been judicially
construed to apply only to wlls and inter vivos instruments executed
after March 28, 1938 .. ... . . . 2-1.1

(ix) Section 47-d -- to the extent that it was nade applicable only to
wlls executed after August 31, 1947 ..................... 13-1.3(a) (2

(x) Subdivision 7 of section 47-e ......... .. . . .. .. ... 3-1.3(b)

(xi) Section 47-g -- to the extent that it was nade applicable only to
wills of persons living on or born subsequent to June 1, 1966 .... 3-3.7

(xii) Section 49 -- to the extent that it was made applicable only to

wills of persons dying, or inter vivos instruments executed, on or after
March 1, 1964, and to inter vivos instrunents executed prior to such
date which are, on such date, subject to the creator's power to revoke

OF AMBNA . . o 2-1.3
(xiii) Section 83 -- as set forth in the Laws of 1959, c.689 and the
Laws of 1963, C. 712, 82 ... .. . . 4-1.1

(xiv) Section 83-a -- to the extent that it was nmade applicable to the
estates of persons dying on or after March 1, 1964 ............... 4-1.2
(xv) Subdivision 6 of section 89 ......... ... ... .. . . . . .. .. ... ... 2-1.6

(xvi) Subdivision 8 of section 124 ...... ... .. .. .. . . . . .. .. ... 2-1.8



(xvii) Section 125 -- to the extent that it was made applicable only
to wills of persons dying after May 2, 1936; and

as affected by the Laws of 1966, c. 16, 82, which renoved the
limtation that the testator could not authorize a fiduciary to nane
a successor to serve without a bond, and made such change effective
on March 8, 1966 and applicable to letters issued after such date to
executors and testanentary trustees qualifying under wills of
decendents dying after May second, nineteen hundred thirty-six ...

11-1.7
(B) Personal Property Law
(i) Section 11 -- as set forth in Laws of 1960, c.448, 84 ...... 9-1.1
(ii) Section 1l1-a -- as set forth in Laws of 1960, c.452, 8 ... 9-1.2
(iii) Section 11-b -- as set forth in Laws of 1960, c.452, 85 ........
................................................................... 9-1.3
(iv) Section 12 -- as set forth in Laws of 1953, c.715, 83 and Laws of
1961, C. 866, 87 ... i 8-1.1
(v) Section 13-e -- as set forth in Laws of 1965, c.401, 82 .... 9-1.8
(vi) Subdivision 2 of section 15 ...... ... ... ... .. . . . . .. .. .. ... 7-1.5
(vii) Section 16 -- as set forth in Laws of 1961, c.866, 87 .... 9-2.1
(viii) Section 16-a -- as set forth in Laws of 1961, c.866, 87 .......
................................................................... 8-1.7
(ix) Section 17 -- as set forth in Laws of 1959, c.453, 84 ..... 9-2.2

(x) Section 21 -- as set forth in Laws of 1965, ¢.824 ................

(C Real Property Law
(i) Section 42 -- as set forth in Laws of 1958, c.153, 82, as anended

by Laws of 1959, c.456, 83 and Laws of 1960, c.448, 84 ........ 9-1.1(a)
(ii) Section 42-b -- as set forth in Laws of 1960, c.452, 8 ... 9-1.2
(iii) Section 42-c -- as set forth in Laws of 1960, c.452, 85 ........
................................................................... 9-1.3
(iv) Section 59 -- as set forth in Laws of 1962, c.146, 83 ..... 6-5.1
(v) Section 61 -- as set forth in Laws of 1959, c.454, 84 and Laws of
1961, C. 866, 87 ... it 9-2.1
(vi) Section 6l1-a -- as set forth in Laws of 1959, c.454, 84 and Laws
Of 1961, C. 866, 87 .. .. . 8-1.7
(vii) Section 62 -- as set forth in Laws of 1959, c.454, 84 .... 9-2.2

(viii) Section 110 -- as set forth in Laws of 1953, c¢.131, 82 ........



................................................................... 7-1.8
(ix) Section 113 -- as set forth in Laws of 1953, c.715, 83 and Laws
Of 1961, C. 866, 87 .. .. i 8-1.1
(2) Any repeal ed statute shall continue to apply to any instrunent to
which it would have applied had it not been repeal ed, whenever, under
1-1.5, such instrunent is not subject to the provisions of this chapter
ei ther because its creator was not living on the effective date of this
chapter or because rights accrued under such instrunent which cannot be
i npai red or defeated by this chapter

(3) Areference in any statute of this state to any repealed |law or a
provi sion thereof shall be treated as a reference to the correspondi ng
statute or a provision thereof, if any, of this chapter.

PART 2. DERI VATI ON AND DI STRI BUTI ON TABLES

8§ 14-2.1 Derivation of the estates, powers and trusts |aw from ot her
| aws
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155

156

157

10-7.3

10-7.4

10-5.4

10-9.2

10-9.1

10-5.2

10-5.3

10-6.1

10-6. 2

10-6.3

10-6.4

10-6.5

10-6.6

10-6.8

10- 8. 1( a)

10- 8. 1(b)

10-8.2

10-8.3



158

159

160

161

162

163

164

165

166

240

SCA

93

200

202

203

218

222

223

224

10-8.4

10-10.1

10-10. 2

10-10. 3

10-10. 4

10-10.6

10-10. 5

10-10. 8

10-10. 7

2-1.4

EPTL

11-1. 1(b) (11)

5-3.1

13-1.1

13-1.2

11-1.5

11- 1. 1(b) ( 23)

11-1.3

11-1.4



231 11-1.6

286 11- 1. 1(b) ( 23)

250-c omtted

PART 3. EFFECTI VE DATE

8§ 14-3.1 When act becones effective

This act shall take effect Septenber first, nineteen hundred
Si xty-seven.



