§ 56-0509. Liability limtation.

1. (a) Notw thstandi ng any ot her provision of |aw and except as
provi ded in subdivision two of this section and in paragraph (h) of
subdi vi sion two of section 56-0503 of this title, the follow ng shal
not be liable to the state upon any statutory or common | aw cause of
action, or to any person upon any statutory cause of action arising out
of the presence of any contam nation in or on property at any tine
before the effective date of a contract entered into pursuant to this
title or witten agreenent pursuant to subdivision three of section
56- 0503 of this title:

(i) a municipality receiving state assistance under this title to
undertake, or under written agreenent pursuant to subdivision three of
section 56-0503 of this title for the state to undertake an
environnmental restoration project and conplying with the terns and
conditions of the contract or witten agreenent pursuant to subdivision
three of section 56-0503 of this title providing such assistance; and

(ii) a successor intitle to the real property subject to an
environnmental restoration project; any |essee of such property; and any
person that provides financing to such party relative to the
renedi ati on, restoration, or redevel opnment of such property; provided
t hat such successor intitle, |essee, or |ender did not generate,
arrange for, transport, or dispose, and did not cause the generation,
arrangenent for, transportation, or disposal of any contam nation
| ocated at such property, and did not own such property.

(b) Notwi t hstandi ng any other provision of this title, any person
seeking the benefit of this subdivision shall bear the burden of proving
that a cause of action, or any part thereof, is attributable solely to
contam nation present in or on such parcel before the effective date of
such contract.

2. Subdivisions one and three of this section shall not apply to
relieve any nunicipality, successor in title, |essee, or |ender from
liability arising from

(a) failing to inplenent such project to the departnent's satisfaction
or failing to conply with the ternms and conditions of the contract;

(b) fraudulently denonstrating that the cleanup levels identified in



or to be identified in accordance with such project were reached,

(c) causing the release or threat of release at the property subject
to such project of any contam nation after the effective date of such
contract; or

(d) changi ng such property's use fromthe intended use as identified
in the contract pursuant to section 56-0503 of this title to a use
requiring a |lower |evel of residual contam nation unless the additional
remedi al activities are undertaken which shall neet the sane standard
for protection of public health and the environnment that applies to
renedi al actions undertaken pursuant to 27-1313 of this chapter so that
such use can be inplenented with sufficient protection of public health
and the environnent.

3. The state shall indemify and save harm ess any municipality,
successor in title, |lessee, or lender identified in paragraph (a) of
subdi vi sion one of this section in the anount of any judgment or
settl enment, obtained against such nunicipality, successor in title,
| essee, or lender in any court for any common | aw cause of action
arising out of the presence of any contami nation in or on property at
anytinme before the effective date of a contract entered into pursuant to
this title. Such nunicipality, successor in title, |essee, or |ender
shall be entitled to representation by the attorney general, unless the
attorney general determ nes, or a court of conpetent jurisdiction
determ nes, that such representation would constitute a conflict of
interest, in which case the attorney general shall certify to the
conptroller that such party is entitled to private counsel of its
choi ce, and reasonabl e attorneys' fees and expenses shall be rei nmbursed
by the state. Any settlenent of such an action shall be subject to the
approval of the attorney general as to formand anount, and this
subdi vi sion shall not apply to any settlenent of any such action which
has not received such approval .

4. A nmunicipality receiving state assistance and any successor in
title shall inplenent a departnent-approved environnmental sanpling
program and, in the event that conditions on such property are not
sufficiently protective of human health for its current use due to
environnmental conditions related to the property subject to such project



that were unknown to the departnment as of the effective date of such
contract or due to information received in whole or in part after the
departnment's approval of such project's final engineering report and
certification, take such energency neasures that are necessary to

mai ntai n sufficient protection of human health for such property's
current use until such conditions are addressed; and the depart nent
shal | take such neasures as it may determ ne are necessary to return
such property to a condition sufficiently protective of hunman health
usi ng nonies fromthe environnental restoration project account of the
hazar dous waste renedi al fund established under section ninety-seven-b
of the state finance |aw

5. In addition to any other powers the departnent may have, including,
but not limted to, the powers set forth in section 56-0515 of this
title, the departnent shall have the authority to periodically inspect
property to ensure that the use of the property conplies with the terns
and conditions of the contract and any engi neering and/or institutional
controls placed on the property.



