§ 27-1421. Liability limtation.

1. Notw thstandi ng any ot her provision of |aw and except as provided
i n subdivision two of this section, after the departnment has issued a
certificate of conpletion for a browmfield site, the applicant shall not
be liable to the state upon any statutory or comon | aw cause of action,
arising out of the presence of any contam nation in, on or enmanating
fromthe brownfield site that was the subject of such certificate at any
time before the effective date of a brownfield site cleanup agreenent
entered into pursuant to this title, except that a participant shall not
receive a release for natural resource damages that may be avail abl e
under | aw.

2. (a) The state nonethel ess shall reserve all of its rights
concerning, and such liability limtation shall not extend to, any
further investigation and/or renediation the departnment deens necessary
due to:

(i) environnmental contam nation at, on, under, or enanating fromthe
brownfield site if, in light of such conditions, the site is no | onger
protective of public health or the environnent; or

(ii) non-conpliance with the terns of the agreenent, the renedial work
plan and the certificate of conpletion required by this title; or

(iii) fraud conmtted by the applicant in its application for or
participation in this program or

(iv) awitten finding by the departnent that a change in an
envi ronnmental standard, factor, or criterion upon which the renedi al
work plan or no further action determ nation was based, renders the
brownfield site renedial programinplenmented at the site no | onger
protective of public health or the environnent; or

(v) a change in the brownfield site's use subsequent to the
departnment's issuance of the certificate of conpletion unless additional
renedi ati on i s undertaken which shall neet the standard for protection
of public health and the environnent that applies under this title; or

(vi) following the certificate of conpletion the failure of an
applicant to nmake substantial progress toward conpletion of its proposed
devel opnment of the site within five years, or the applicant engages in
unr easonabl e delay and fails to conplete its proposed devel opnent of the



site within a reasonable tine, considering the size, scope and nature of
t he devel opnent. Provi ded however, that this subparagraph shall not
apply in the case where a Track 1 - unrestricted use as provided in
section 27-1415 of this title is achieved.

(b) I'n the case of a volunteer, subparagraph (v) of paragraph (a) of
this subdivision shall not apply if Track 1-unrestricted use as provided
in section 27-1415 of this title is achieved.

3. The liability limtation provided pursuant to this section shal
run with the land, extending to the applicant's successors or assigns
t hrough acquisition of title to the browfield site and to a person who
devel ops or otherw se occupies the brownfield site; provided that such
persons act with due care and in good faith to adhere to the
requi renents of the brownfield site cleanup agreenent and certificate of
conpl eti on. However, such liability limtation does not extend, and
cannot be transferred, to a person who is responsible for the disposal
or the discharge of contam nants on such site according to applicable
principles of statutory or common law liability as of the effective date
of the certification of conpletion issued pursuant to this title, unless
that person was party to the brownfield site cleanup agreenent for the
brownfield site pursuant to this article.

4. The provisions of this title shall not affect an action or a claim
including a statutory or common |law claimfor contribution or
i ndemni fication, that an applicant has or may have against a third

party.

5. Nothing in this section shall be construed to affect either the
liability of any person with respect to any costs, danages, or
i nvestigative or renedial activities that are not included in the
brownfield site cleanup agreenent or renedial investigation work plan
and/or remedial work plan for the brownfield site or the state's
authority to maintain an action or proceedi ng agai nst any person who is
not subject to the brownfield site cleanup agreenent.

6. A person who has received a liability limtation under this
subdi vi sion shall not be liable for clainms for contribution regarding



matters addressed in the brownfield site cl eanup agreenent except
nothing in this section shall effect the liability of the person
responsi bl e for such person's own acts or om ssions causi hg w ongful
death or personal injury. Such liability limtation does not discharge
any of the persons responsible under law to investigate and renedi ate
the contam nation, but it reduces the potential liability of the others
by the amount of the value associated with the renediation activities
described in the final engineering report.

7. Nothing in this section shall be construed to affect the authority
of the departnent to reach settlement with other persons consistent with
its authority under applicable | aw

8. Nothing in this section shall affect the liability of any person
wWith respect to any civil action brought by a party other than the
state.

9. In addition to any other powers the departnent may have, the
departnment shall have the authority to periodically inspect each
brownfield site to ensure that the use of the property conplies with the
ternms and conditions of the brownfield site cleanup agreenent.



