§ 27-1409. Brownfield site cleanup agreenent.

The agreenent shall include, but not be limted to, the follow ng
provi si ons:

1. One describing the boundaries of the real property that is subject
to the brownfield site cl eanup agreenent;

2. One requiring: (a) the participant to pay for state costs,
i ncluding the recovery of state costs incurred before the effective date
of such agreenent; provided, however, that such costs nay be based on a
reasonabl e flat-fee for oversight, which shall reflect the projected
future state costs incurred in negotiating and overseei ng inpl enentation
of such agreenent; and

(b) with respect to a brownfield site which the departnent has
determ ned constitutes a significant threat to the public health or
envi ronnment the department nmay include a provision requiring the
applicant to provide a technical assistance grant, as described in
subdi vi sion four of section 27-1417 of this title and under the
conditions described therein, to an eligible party in accordance with
procedures established under such program w th the cost of such a grant
incurred by a volunteer serving as an offset against such state costs;

3. One setting forth a process for resolving disputes arising fromthe
eval uation, analysis, and oversight of the inplenentation of the work
pl an as descri bed,;

4. One requiring an indemification provision which holds the state
harm ess fromany claim suit, action, and cost of every nanme and
description arising out of or resulting fromthe fulfillnment or
attenpted fulfillnment of the agreenent, except for those clains, suits,
actions, and costs arising fromthe state's gross negligence or wllful
or intentional m sconduct;

5. One authorizing the departnment to termnate a brownfield site
cl eanup agreenent at any tinme during the inplenentation of such
agreenent if the applicant inplenenting such agreenent fails to



substantially conply with such agreenent’'s ternms and conditions;

6. One stating that the departnment may exenpt the applicant fromthe
requi renent to obtain any state or local pernmt or other authorization
pursuant to section 27-1429 of this title;

7. One stating that the departnment shall not consider the applicant an
operat or of such brownfield site based sol ely upon execution or
i npl ement ati on of such brownfield site cleanup agreenment for purposes of
renedi ation liability;

8. One requiring that the applicant conduct investigation and/or
renedi ati on activities pursuant to one or nore work plans which are
approved by the departnent;

9. One requiring the preparation and i nplenentation of a citizen
participation plan consistent with the requirenents of this title as
soon as possible foll owi ng execution of the agreenent but no | ater than
prior to the preparation of a draft renedial investigation plan by the
appl i cant which shall include a description of citizen participation
activities already perforned by the applicant and/or the departnent;

10. One requiring a waiver by the applicant, effective upon the
execution of the brownfield site cleanup agreenent, any right such
applicant has or may have to nmake a cl aimagai nst the state of New York
pursuant to article twelve of the navigation law with respect to the
brownfield site, and a rel ease of the New York environnmental protection
and spill conpensation fund fromany and all |egal or equitable clains
or causes of action that such applicant nmay have as a result of entering
into a browmfield site cleanup agreenent or fulfilling a browfield site
renedi al program at such site; and

11. The inclusion of other conditions considered necessary by the
department concerning the effective and efficient inplenentation of this

title;

12. Nothing in this section shall prohibit or Iimt the departnent



fromtermnating a brownfield site cleanup agreenent at any time during
its inplenentation if the applicant fails to conply substantially with
such agreenent's terns and conditions.

13. After acceptance by the departnment, an executed brownfield cl eanup
agreenent shall be submitted and returned to the department wth paynent
of a nonrefundable programfee in the amount of fifty thousand doll ars,
whi ch shall be deposited to the credit of the oversight and assi stance
account of the hazardous waste renedi al fund pursuant to section
ni nety-seven-b of the state finance |aw. The departnent shall waive such
fee upon a denonstration of financial hardship by the applicant. To
denonstrate financial hardship the applicant nust show but for the
program fee, renedi ation of the brownfield site would not be
economi cal ly viabl e. Wen eval uating financial hardship, the departnent
wi || consider whether the applicant has waived their rights to tax
credits, whether the |location of the proposed brownfield site is in a
di sadvant aged conmunity or the proposed brownfield site is being
devel oped as an affordabl e housing project, the assets and incone of the
applicant, and any other factors deened rel evant. The departnent shal
establish regul ati ons governing the denonstration of financial hardship.
Program fees shall not qualify for any of the tax credits avail able for
brownfield sites under sections twenty-one, twenty-two, and twenty-three
of the tax | aw.



