§ 27-1327. Recovery of response costs and natural resource danages.

1. Each responsible person shall be strictly liable, jointly and
severally, for all response costs and for all natural resource danages
resulting fromthe di sposal of hazardous waste at an inactive hazardous
wast e di sposal site. The comm ssioner may request the attorney general
comence an action in a court of conpetent jurisdiction to recover the
response costs and/or natural resource damages. The commi ssi oner shal
prioritize recovering response costs and natural resource damages at
sites placed in classification 1 or 2, as described in clauses (i) and
(ii) of subparagraph one of paragraph b of subdivision two of section
27-1305 of this title, that are located in disadvantaged comunities.

2. A determ nation or assessnent of natural resource damages for the
pur poses of this section made or adopted by the conm ssioner in
accordance with any applicable regulations promnul gated under section
27-1315 of this title or under section 9651(c) of title 42 of the United
St ates Code shall have the force and effect of a rebuttable presunption
on behal f of the conmm ssioner in any judicial proceeding.

3. In an action to recover response costs and/or natural resource
damages, the comm ssioner may al so seek civil penalties under section
71-2705 of this chapter.

4. Al anounts received to satisfy liability for natural resource
damages shall be credited to the departnent's natural resource danages
fund to be used exclusively to reinburse the reasonable costs of
assessing injury, destruction, and/or loss resulting fromthe di sposal
of hazardous waste at the site for which the natural resource damages
were recovered and for the restoration, rehabilitation, replacenent,
and/ or acquisition of equival ent natural resources. Provided that any
such restoration, rehabilitation, replacenment and/or acquisition shal
prioritize, to the maxi num extent practicable, the natural resources of
the site for which the damages were recovered.

5. The state shall have an environnental lien for all response costs
incurred by the state and for all natural resource danages for which a



judicial determ nation of liability has been made upon such real
property located within the state:

(a) owned by a person liable to the state for such response costs
and/ or natural resource damages under this title at the tine a notice of
environmental lien is filed; and

(b) upon which the disposal of hazardous wastes occurred.

6. An environnental lien shall attach when:

(a) response costs are incurred by the state and/or a judici al
judgnment of liability for natural resource damages is entered,

(b) the responsible person fails to pay such costs within ninety days
after a witten demand therefor by the departnent is nmailed by certified
or registered nmail, return recei pt requested, and/or fails to pay such
nat ural resource damages within ninety days after entry of judgnment; and

(c) a notice of environnental lien is filed by the departnent as
provi ded in paragraph (a) of subdivision ten of this section; provided,
however, that a copy of the notice of environnmental lien is served upon
the owner of the real property subject to the environnental lien within
thirty days of such filing in accordance with the provisions of section
el even of the lien | aw

7. (a) An environnental lien shall continue against the real property
until:

(i) the claimor judgnent against the person referred to in
subdi vi si on one of this section for response costs and/or natural
resource danages is satisfied or beconmes unenforceabl e;

(ii) the lien is released by the comm ssioner pursuant to this
subdi vi si on;

(iii) the lien is discharged by paynment of nonies into court; or

(iv) the lien is otherw se vacated by court order.

(b) Upon the occurrence of any event under subparagraphs (i) through
(iv) of paragraph (a) of this subdivision, except where the lienis
vacated by court order, the conm ssioner shall execute the rel ease of an

environnmental lien and file the rel ease as provided in subdivision ten
of this section. The conm ssioner nay rel ease an environnental |ien
wher e:

(i) a legally enforceabl e agreenent satisfactory to the comm ssioner



has been executed relating to the response costs and/or natural resource
damages that are the subject of the lien; or reinbursing the state for
such response costs and/or natural resource danages; or an owner or
operator of the site subject to the |lien agrees to perform renedi al
wor k, site nmanagenent, or other in-kind services of sufficient value to
t he conmi ssi oner; or

(ii) the attachment or enforcenent of the environnental lien is
determ ned by the commi ssioner not to be in the public interest.

8. An environnental lien is subject to the rights of any other person,
i ncl udi ng an owner, purchaser, holder of a nortgage or security
interest, or judgnment lien creditor, whose interest is perfected before
a lien notice has been filed as provided in subdivision ten of this
secti on.

9. Anotice of environnmental lien shall state:

(a) that the lienor is the state of New York;

(b) the nanme of the record owner of the real property on which the
environmental |ien has attached;

(c) the real property subject to the lien, with a description thereof
sufficient for identification;

(d) that the real property described in the notice is the property
upon whi ch a di sposal of hazardous wastes occurred and that response
costs have been incurred by the |ienor and/or that natural resource
darmages have been judicially deternmined to be due to the lienor as a
result of such di sposal

(e) that the owner is potentially liable for response costs and/ or
subject to a judgnent for natural resource danages pursuant to this
title; and

(f) that an environnmental |lien has attached to the described real
property.

10. (a) A notice of environnental lien shall be filed in the clerk's
of fice of the county where the property is situated. |If such property is
situated in two or nore counties, the notice of environnental |ien shal

be filed in the office of the clerk of each of such counties. The notice
of lien shall be indexed by the county clerk in accordance with the



provi sions of section ten of the lien |law. The notice of lien shall be
served upon the owner of the real property subject to the lien in
accordance with the provisions of section eleven of the lien | aw

(b) A release of an environnental lien shall be filed in the clerk's
of fice of each county where the notice of environnental lien was filed
and shall be indexed in the manner prescribed for indexing environnental
li ens.

11. An environnental lien nmay be enforced against the property
specified in the notice of environnental l|ien, and an environnmental |ien
may be vacated or discharged, as prescribed in article three of the lien
| aw;, provided, however, that nothing in this article or in article three
of the lien |aw shall affect the right of the state to bring an action
to recover response costs and/or natural resource danages under section
one hundred seven of the federal conprehensive environnental response,
conpensation, and liability act (42 U S.C. §8 9607 et seq).

12. Amobunts received by the comm ssioner to satisfy all or part of an
environnmental |ien for response costs shall be deposited in the
departnment's hazardous waste renmedi al fund and anounts received to
satisfy all or part of an environnental lien for natural resource
damages shall be deposited in the departnment's natural resource damages
fund.

13. Environnental windfall liens. (a) A bona fide prospective
purchaser whose liability under this title and/or 42 U S.C. § 9607 et
seq. arises solely from being considered an owner or operator of such
site shall not be subject to this subdivision as |ong as the bona fide
prospective purchaser does not inpede the performance of a response
action or natural resource restoration.

(b) If there are unrecovered response costs incurred by the departnent
at an inactive hazardous waste disposal site for which an owner or
operator of the site is not liable by reason of paragraph (a) of this
subdi vision, and if each of the conditions described in paragraph (c) of
this subdivision are net, the departnent shall have an environnent al
windfall lien on the facility, or may by agreenent with the owner or
operator, obtain fromthe owner or operator a lien on any other property



or other assurance of paynent satisfactory to the departnent, for the
unrecovered response costs.

(c) The conditions referred to in paragraph (b) of this subdivision
are the foll ow ng

(i) A response action for which there are unrecovered costs of the
departnment is carried out at the inactive hazardous waste di sposal site.

(ii) The response action increases the fair market value of the site
above the fair market value of the site before the response action was
initiated.

(d) An environnental wi ndfall |ien under paragraph (b) of this
subdi vi si on:

(i) shall be in an anmobunt not to exceed the | esser of:

(A) the incremental increase in fair market val ue of the property,
above the fair market value before the response action was initiated,
attributable to the response action at the tine of a sale or other
di sposition of the property; or

(B) any unrecovered response costs not subject to an environnental
lien attached to the property pursuant to subdivision five of this
secti on;

(ii) shall arise at the time at which costs are first incurred by the
departnment with respect to a response action at the site; and

(iii) shall be subject to the requirenents of subdivisions seven,
eight, nine, ten, eleven, and twelve of this section.

14. (a) Contribution. Any person nmay seek contribution from any other
person who is liable or potentially liable under this title during or
following any civil action under this section. Such clains shall be
brought in accordance with this section and the civil practice |aw and
rul es, and shall be governed by New York state law. In resolving
contribution clainms, the court nmay all ocate response costs anong |iable
parties using such equitable factors as the court deternines are
appropriate. Nothing in this subdivision shall dimnish the right of any
person to bring an action for contribution in the absence of a civil
action under this section.

(b) Settlenment. A person who has resolved its liability to the state
in an admnistrative or judicially approved settlenment shall not be
liable for clains for contribution regarding matters addressed in the



settlenment. Such settlenent does not discharge any of the other
potentially |liable persons unless its terns so provide, but it reduces
the potential liability of the others by the anmpbunt of the settlenent.

(c) Persons not party to settlenent. (i) If the state has obtained
| ess than conplete relief froma person who has resolved its liability
to the state in an admnistrative or judicially approved settlenent, the
state may bring an action agai nst any person who has not so resolved its
l'iability.

(ii) A person who has resolved its liability to the state for sone or
all of a response action or for sone or all of the costs of such action
in an admnistrative or judicially approved settlenent nmay seek
contribution fromany person who is not party to a settlenent referred
to in paragraph (b) of this subdivision.

(iii) I'n any action under this paragraph, the rights of any person who
has resolved its liability to the state shall be subordinate to the
rights of the state.

15. (a) Limtation on clains. No new action under this title may be
commenced for natural resource damages or response costs for an inactive
hazar dous waste site that was the subject of any previous action
comenced prior to the effective date of the chapter of the |aws of two
t housand twenty-five which added this subdivision, regardless of: the
venue in which such previous action was commenced; the statutory or
comon | aw source of such action, including settlenent agreenents; the
conpl eteness or totality of perm ssible recovery of such action; or the
finality of any such action.

(b) Actions for natural resource damages. Except as provided in
par agraphs (d) and (e) of this subdivision, an initial action under this
title for natural resource damages that occurs after the effective date
of the chapter of the laws of two thousand twenty-five which added this
subdi vi si on, shall be commenced within three years after the |ater of
the foll ow ng:

(i) the date of the discovery of the loss and its connection with the
rel ease in question; or

(ii) for any facility listed on the federal National Priorities List,
any site listed on the New York state registry of inactive hazardous
wast e di sposal sites, or any site at which a renedial action under this



chapter is otherw se schedul ed: the date of conpletion of the renedial
action, excluding operation and nai ntenance activities.

(c) Actions for response costs. An initial action for recovery of
response costs that occurs after the effective date of the chapter of
the l aws of two thousand twenty-five which added this subdivision shal
be conmenced:

(i) for a renoval action, as defined by the departnent in regul ation,
within three years after conpletion of the renoval action, except that
such cost recovery action shall be comrenced within six years after a
determ nation that continued response action is otherw se appropriate
and consistent with the renedial action to be taken for continued
response action; and

(ii) for a remedial action, as defined by the departnent in
regul ation, within six years after initiation of physical on-site
construction of the remedial action, except that, if the renmedial action
is initiated within three years after the conpletion of the renoval
action, costs incurred in the renoval action nay be recovered in the
cost recovery action brought under this subparagraph.

(d) Declaratory judgnent. In any such action described in this
subdi vi sion, the court shall enter a declaratory judgnment on liability
for response costs or natural resource danages that will be binding on
any subsequent action or actions under this title to recover further
response costs or danmges. A subsequent action or actions under this
section for further response costs at the facility or site may be
mai ntai ned at any tine during the response action, but nust be commenced
no later than three years after the date of conpletion of all response
action. Except as otherwi se provided in this paragraph, an action may be
commenced under this section for recovery of costs at any tine after
such costs have been incurred.

(e) Limtations on actions. No action for contribution for any
response costs or natural resource danages may be commenced nore than
three years after

(i) the date of judgnent in any action under this section for recovery
of such costs or danmges; or

(ii) the date of a judicially approved settlenent with respect to such
costs or dammages.






