§ 27-1313. Renedi al prograns.

1. a. The departnent shall be responsible, as provided in this
section, for inactive hazardous waste di sposal site renedial prograns
except as provided in section one thousand three hundred ei ghty-nine-b
of the public health | aw

b. The departnent shall have the authority to require the devel opnment
and i npl ementation of a departnent-approved inactive hazardous waste
di sposal site renedi al program

c. Section eight of the court of clainms act or any other provision of
law to the contrary notw thstanding, the state shall be inmune from
liability and action with respect to any act or om ssion done in the
di scharge of the departnent's aforesaid responsibility pursuant to this
section; provided, however, that this paragraph shall not Iimt the
liability which may otherw se exist for unlawful, wllful or malicious
acts or om ssions on the part of the state, state agencies, or their
of ficers, enployees or agents; or for the ownership or responsibility
for the disposal of hazardous waste, including the cost of cleanup,
pursuant to this section.

2. The departnent shall have the authority (a) to del egate such
responsibility for a specific site to the nunicipality in which such
site is located and (b) to contract with the environnental facilities
corporation and any ot her person to perform necessary work in connection
wi th such sites.

3. a. \Wenever the comm ssioner finds that hazardous wastes at an
i nactive hazardous waste disposal site constitute a significant threat
to the environnment, he nmay order the owner of such site and/or any
person responsi ble for the disposal of hazardous wastes at such site (i)
to devel op an inactive hazardous waste di sposal site renedial program
subject to the approval of the departnent, at such site, and (ii) to
i npl ement such programwithin reasonable tinme limts specified in the
order. Provided, however, that in the event the conm ssioner of health
shal |l issue an order pursuant to subdivision three of section one



t housand three hundred ei ghty-nine-b of the public health | aw, such
order of the comm ssioner of health shall supersede any order issued
her eunder .

b. Whenever the conm ssioner, after investigation, finds:

(i) that hazardous wastes at an inactive hazardous waste di sposal site
constitutes a significant threat to the environnent; and

(ii) that such threat is causing or presents an inm nent danger of
causing irreversible or irreparable danmage to the environnent; and

(iii) the threat makes it prejudicial to the public interest to del ay
action until a hearing can be held pursuant to this title, the
departnment may, pursuant to paragraph c of subdivision five of this
section and within the funds available to the departnent, devel op and
i npl ement an inactive hazardous waste disposal site remedial program for
such site. Findings required pursuant to this paragraph shall be in
writing and may be nmade by the conmi ssioner on an ex parte basis subject
to judicial review

4. Any order issued pursuant to subdivision three of this section
shall be issued only after notice and the opportunity for a hearing is
provi ded to persons who nay be the subject of such order. The
commi ssi oner shall determ ne which persons are responsi ble pursuant to
sai d subdi vision according to applicable principles of statutory or
comon law liability. Such persons shall be entitled to raise any
statutory or comon | aw defense at any such hearing and such defenses
shall have the sane force and effect at such hearings as they woul d have
in a court of law. In the event a hearing is held, no order shall be
i ssued by the comm ssioner under subdivision three of this section until
a final decision has been rendered. Any such order shall be reviewable
pursuant to article seventy-eight of the civil practice law and rul es
within thirty days after service of such order. The conmm ssi oner nay
request the participation of the attorney general in such hearings.

5. a. Wienever a person ordered to elinmnate a threat to the
envi ronnment pursuant to paragraph a of subdivision three of this section
has failed to do so within the tine limts specified in the order, the
department may devel op and inpl enent an inactive hazardous waste



di sposal site renedial programfor such site. The reasonabl e expenses of
devel opi ng and i npl enmenting such renedi al program by the depart nent

shall be paid by the person to whomthe order was issued and the state
may seek to recover such reasonabl e expenses in any court of appropriate
jurisdiction.

b. In the event that the conmm ssioner has found that hazardous wastes
at a site constitute a significant threat to the environnent, but after
a reasonable attenpt to determ ne who nay be responsible is either
unabl e to determ ne who nay be responsible, or is unable to |ocate a
person who nay be responsible, the departnment nay devel op and i npl enent
an inactive hazardous waste disposal site remedial programfor such
site. The departnent shall prioritize inplenentation of renedial
prograns in accordance with subdivision five of section 27-1305 of this
title. The comm ssioner shall nake every effort, in accordance with the
requi renents for notice, hearing and review provided for in this title,
to secure appropriate relief fromany person subsequently identified or
| ocated who is responsible for the disposal of hazardous waste at such
site, including, but not limted to response costs, natural resource
damages and penalti es.

c. (i) Wienever the commi ssioner has made findings pursuant to
par agraph b of subdivision three of this section or the comm ssioner of
heal t h has nade a declaration and finding pursuant to paragraph (b) of
subdi vi sion three of section one thousand three hundred ei ghty-nine-b of
the public health law, the departnment may devel op and i npl enent an
i nactive hazardous waste disposal site renmedial programto contain,
alleviate or end the threat to life or health or to the environment. The
costs incurred by the departnment in devel oping and inplenenting such a
program shall be in an anbunt commensurate with the actions the
depart ment deens necessary to elimnate such danger. In determning the
scope, nature and content of such program the departnment shall consider
anong others, the follow ng factors:

(A) the technological feasibility of all actions;

(B) the nature of the danger to human health and the environnent which
the actions are designed to address; and

(C the extent to which the actions would reduce such danger to human



heal th or the environnent or woul d otherw se benefit human health or the
environnment, including if the actions would benefit a di sadvant aged
comunity.

(ii) Ininplementing this title, the departnment shall consult with
appropriate representatives of Indian nations on environnental and
cultural resource issues related to this title of concern to either the
departnment or Indian nations.

d. Notwi thstanding the provisions of subdivision c of this section,

t he departnent shall be authorized to develop and i nplenent an inactive
hazar dous wast e di sposal site renedial programat the site pursuant to
this subdivision if, in the discretion of the departnent, it is
cost-effective for the departnment to devel op and inpl enent such a
renedi al program The goal of any such remedi al programshall be a
conpl ete cleanup of the site through the elimnation of the significant
threat to the environnent posed by the disposal of hazardous wastes at
the site and of the inm nent danger of irreversible or irreparable
damage to the environnent caused by such disposal. The factors to be
considered by the departnent in determning whether it is cost-effective
to devel op and i nplenent an inactive hazardous waste disposal site
renedi al programat a site pursuant to this subdivision shall include,
anong ot hers:

(i) the ability of the departnent to determ ne, through the exercise
of its scientific judgment, whether the elimnation of the inm nent
danger of irreversible or irreparable damage to the environnment can be
achi eved through limted actions;

(ii) the ability of the departnment to identify the owner of the site
and/ or any person responsible for the disposal of hazardous wastes at
such site with sufficient financial resources to devel op and i npl enent
an inactive hazardous waste disposal site renedial programat such site;

(iii) the nature of the danger to hunman health and the environnent
whi ch the actions are designed to address; and

(iv) the extent to which the actions would reduce such danger to hunan
heal th or the environnent or woul d otherw se benefit human health or the
envi ronment .

e. Wienever the comm ssioner of health makes a declaration and finding



pursuant to paragraph b of subdivision three of section one thousand
three hundred ei ghty-nine-b of the public health |aw, the departnent may
i npl ement an inactive hazardous waste site renedial programin the sane
manner as specified in paragraphs ¢ and d of this subdivision.

f. The comm ssioner shall nake every effort, in accordance with the
requi renents for notice, hearing and review provided for in this title
to secure appropriate relief fromthe owner or operator of such site
and/ or any person responsible for the disposal of hazardous wastes at
such site, including, but not limted to, response costs, natural
resource danmges, and penalti es.

g. Wien a nunicipality devel ops and i npl enents pursuant to an
agreenent with the departnent an inactive hazardous waste di sposal site
renedi al program as approved by the departnent for a site which is owned
or has been operated by such municipality or when the departnent,
pursuant to an agreenent with a nunicipality, devel ops and inplenents
such a renedi al program the comm ssioner shall, in the nane of the
state, agree in such agreenent to provide fromthe hazardous waste
renedial fund, within the Iimtations of appropriations therefor,
seventy-five percent of the eligible design and construction costs of
such renedi al program for which such nmunicipality is liable solely
because of its ownership and/or operation of such site and which are not
recovered fromor reinbursed or paid by a responsible party or the
federal government.

6. Nothing contained within this section shall be construed as
inmpairing or in any manner affecting the right or jurisdiction of the
attorney general to seek appropriate relief pursuant to his statutory or
comon | aw authority.

7. Moneys for actions taken or to be taken by the departnent, the
departnment of health or any other state agency in connection with the
el imnation of conditions dangerous to life or health pursuant to
subdi vision five of section thirteen hundred eighty-nine-b of the public
health law or with the elimnation of a significant threat to the
envi ronnment pursuant to this section shall be payable directly to such



agencies fromthe hazardous waste renedi al fund pursuant to section

ni nety-seven-b of the state finance law. This includes any inspection or
sanpling of wastes, soils, air, surface water, groundwater, or other

nat ural resources, done on behalf of a state agency whether or not such
action is taken prior to the issuance of a declaration pursuant to
subdi vi sion two of section thirteen hundred ei ghty-nine-b of the public
health | aw or a finding pursuant to subdivision three of this section
and any adm ni strative expenses rel ated thereto.

8. Any duly designated officer or enployee of the departnent or any
ot her state agency, and any agent, consultant, contractor, or other
person, including an enpl oyee, agent, consultant, or contractor of a
responsi bl e person acting at the direction of the departnment, so
authorized in witing by the comm ssioner, nay enter any inactive
hazar dous waste di sposal site and areas near such site to inplenment an
i nactive hazardous waste disposal site remedial programfor such site,
provi ded the conm ssioner has sent a witten notice to the owners of
record or any known occupants of such site or nearby areas of the
i ntended entry and work at |east ten days prior to such initial entry.

9. Not hing herein contained shall be construed to limt or in any
manner affect the power of the conm ssioner to issue an order according
to the provisions of section 71-2727 of this chapter.

10. The departnment, by and through the comm ssioner, shall be
authorized to exenpt a person fromthe requirenent to obtain any state
or local permt or other authorization for any activity needed to
i npl enment an inactive hazardous waste disposal site renedial program
pursuant to this title; provided, that the activity is conducted in a
manner which satisfies all substantive technical requirenments applicable
to like activity conducted pursuant to a permt.



