§ 16-0107. Acquirenent of property for flood control

1. The conm ssioner of environmental conservation, for the people of
the state of New York, shall acquire any property or interest therein,
necessary for purposes connected with the flood control projects. Such
property or interest therein shall be for rights-of-way, channel
i nprovenents, reservoirs, dams, quarries, gravel pits, borrow pits,
spoi | banks, canp sites, relocation of buildings and facilities,
rel ocation of the facilities of public service utilities, relocation of
streets, sidewal ks, public grounds, parks, ceneteries, water supply
systens, sewer systens and |ighting systens of nunicipal corporations;
rel ocati on of county roads and town hi ghways; and for other purposes
connected with the flood control projects. The term "property" as used
in this section shall be deenmed to nean and include "real property" as
such termis defined in section one hundred three of the em nent donmain
procedure |law. The nmanner of acquisition, including nethod of obtaining
possessi on, shall be governed by the provisions of the em nent domain
procedure | aw.

2. The comm ssioner of environmental conservation shall cause to be
prepared an accurate acquisition nmap of any property which he my deem
necessary for purposes connected with the flood control projects or of
any property in and to which he nay deemthe acquisition or exercise of
an easenent, interest or right to be necessary for such purposes,

i ndi cating and describing in each case the particul ar easenent, interest
or right. On the approval of such map by the comm ssioner he shal
acquire such property, easenents, interests or rights pursuant to the
provi sions of the em nent domai n procedure | aw.

3. If the conm ssioner shall determine, prior to the filing of such
copy of the acquisition map in the office of the county clerk, that
changes, alterations or nodifications of such map shoul d be nade, he or
she shall, subject to the provisions of article two of the em nent
dormai n procedure law, if applicable, direct the preparation of an
anended map, either by preparing a new map or by naki ng changes on the
original tracing of such map, with a notation indicating such changes.
On the approval of such anended map by the conm ssioner, it shall be



filed in the main office of the departnment in the sane manner as the
original map was filed and the anended map shall thereupon in al
respects and for all purposes supersede the nap previously filed.

4. 1If the comm ssioner shall determne, prior to the filing of such
copy of the map in the office of the county clerk as provided in section
four hundred two of the em nent domai n procedure |aw, that such map
shoul d be withdrawn, he or she shall file a certificate of withdrawal in
the offices of the departnment and departnment of |law. Upon the filing of
such certificate of withdrawal, the nap to which it refers shall be
cancelled and all rights thereunder shall cease and determ ne.

5. The conm ssioner shall deliver to the attorney general a copy of
such acqui sition map, whereupon it shall be the duty of the attorney
general to advise and certify to the comm ssioner the nanes of the
owners of the property, easenents, interests or rights described in the
said acquisition map, including the owners of any right, title or
i nterest therein, pursuant to the requirenments of section four hundred
three of the em nent donmain procedure | aw.

6. |If, at or after the vesting of title to such property in the
peopl e of the state of New York in the manner provided for in this
section, the comm ssioner shall deemit necessary to cause the renoval
of an owner or other occupant from such property, he may cause such
owner or other occupant to be renoved therefrom by proceeding in
accordance with section four hundred five of the em nent domain
procedure |law. The proceedi ngs shall be brought in the nane of the
commi ssi oner as agent of the state. |f any person proceeded agai nst
shall contest the petition by an answer, the attorney general shall be
notified, and he thereafter shall represent the petitioner in the
proceedi ngs. No execution shall issue for costs, if any, awarded
agai nst the state or the conm ssioner but they shall be part of the
costs of the acquisition and be paid in |Iike nmanner. Proceedi ngs may be
brought separately agai nst one or nore of the owners or other occupants
of a property, or one proceeding may be brought against all or several
of the owners or other occupants of any or all property within the
territorial jurisdiction of the same justice or judge; and judgnent



shall be granted for i medi ate renoval of persons defaulting in
appearance or in answering, or withdrawing their answers, if any,

W thout awaiting the trial or decision of issues raised by contestants,
i f any.

7. Upon neking any agreenent provided for in section three hundred
four of the em nent domain procedure |aw, the conm ssioner of
envi ronnment al conservation shall deliver to the conptroller such
agreenent and a certificate stating the anbunt due such owner or owners
t her eunder on account of such appropriation of his or their property and
t he amount so fixed shall be paid out of the state treasury from noneys
appropriated for purposes connected with the flood control projects, but
not until there shall have been filed with the conptroller a certificate
of the attorney general show ng the person or persons clainmng the
anount so agreed upon to be legally entitled thereto.

8. Application for reinbursenent as provided in section seven hundred
two of the em nent domain procedure |law, shall be nade to the
commi ssi oner upon forns prescribed by himand shall be acconpani ed by
such information and evi dence as the comm ssioner may require. Upon
approval of such application, the conm ssioner shall deliver a copy
thereof to the conptroller together with a certificate stating the
anount due thereof, and the amobunt so fixed shall be paid out of the
state treasury after audit by the conptroller from noni es appropriated
for the acquisition of property under this section.

9. a. The conm ssioner with the approval of the director of the
budget, shall establish and may fromtinme to tinme anend rul es and
regul ati ons aut hori zing the paynent of the foll ow ng expenses and | osses
i ncurred by the displaced owners or occupants of a property acquired
pursuant to this section as a result of such acquisition:

(1) actual reasonable and necessary novi ng expenses; and

(2) actual direct |osses of tangi ble personal property as a result of
novi ng or discontinuing a business or farm operation on such property,
but not exceedi ng an anount equal to the reasonabl e expenses that woul d
have been required to relocate such property, as determ ned by the
conmmi ssi oner; and



(3) actual reasonable and necessary expenses in searching for a
repl acenent to the business or farm operation on such property; and

(4) actual and reasonabl e expenses necessary to reestablish a
di spl aced farm operation, non-profit organization, or small business
fromsuch property at its new site but not to exceed the maxi num anount
provided for in the regul ations.

b. Such regul ations may provide in hardship cases for the advance
paynment of any such expenses and | osses. For the purposes of mnaking
paynment of such expenses and | osses only, such regul ations shall provide
that the term "busi ness” includes any |awful activity conducted
primarily for assisting in the purchase, sale, resale, nanufacture,
processi ng or marketing of products, commodities, personal property or
services by the erection and mai ntenance of an outdoor adverti sing
di spl ay or displays, whether or not such display or displays are |ocated
on the prem ses on which any of the above activities are conducted. Such
rul es and regul ations nay further define the terns used in this
subdi vi sion. Such regul ations may al so provide for paynents to
utilities for the relocation of their facilities under such
ci rcunstances and in such anounts as the conm ssioner nmay determ ne.

c. Any person eligible for the paynents authorized by paragraph a of
this subdivision, who is displaced fromtheir residential property may,
in lieu of such paynments, elect to accept an expense and di sl ocation
al | owance, determ ned in accordance with a schedul e prepared by the
commi ssi oner and made a part of such rules and regul ati ons.

d. Any person eligible for the paynents authorized by paragraph a of
t his subdivision, who is displaced fromtheir business or farm operation
and who is eligible under criteria established by the departnent may, in
lieu of such paynents, elect to accept a fixed relocation paynent,
except that such paynment shall be not |ess than the m ni num nor nore
t han t he maxi mum anount provided for in the regul ati ons. However, a
per son whose sol e business at the property so acquired is the rental of
such property to others shall not qualify for paynment under this
par agr aph.



e. Application for paynent under this subdivision shall be made to the
commi ssi oner upon forns prescribed by the comm ssioner and shall be
acconpani ed by such infornmati on and evi dence as the conm ssi oner nay
require. Upon approval of such application, the comm ssioner shal
deliver a copy thereof to the conptroller together with a certificate
stating the anount due thereunder, and the amount so fixed shall be paid
out of the state treasury after audit by the conptroller from noneys
appropriated for the acquisition of property under this section. No
paynment shall be made under this subdivision for any cost, expense,

di fference or other anount for which paynent was previously nade.

f. The regul ati ons necessary to inplenent this subdivision shall be
consistent with the applicable provisions of section thirty of the
hi ghway | aw, as the sane may fromtinme to tine be anended, and
regul ati ons issued thereunder.

10. The conm ssioner pursuant to section three hundred five of the
em nent donmin procedure |aw, nmay nake agreenents on such terns,
conditions and consideration as he deens beneficial to the state with
respect to any property heretofore or hereafter acquired, whereby such
property nmay be used and occupi ed by the forner owner, tenant or by any
other party froma date specified in said agreenent, until such tinme as
the state requires and obtai ns actual physical possession. The
agreenents for the use and occupancy of such property nay be managed,
supervi sed and enforced (1) by the staff, forces and equi pnent of the
departnment of environnental conservation; or (2) by the conm ssioner of
envi ronnment al conservation contracting for the nanagenent, supervi sion
and enforcenent thereof with any person, firmor corporation; or (3) by
a conbi nati on of such nethods.

The use and occupancy of such property under the provisions of this
section and the right of the state or its duly authorized agent to
recover possession thereof shall not be subject to the enmergency housing
rent control |aw.

Expenses which are determ ned by the comm ssioner to have been
incurred in connection with the use and occupancy of such property may



be paid out of the state treasury after audit by the conptroller from
noneys appropriated for the duly authorized project for which the
property was acquired. However, such expenses incurred under a contract
for managenent and supervi sion of such property nay be paid out of the
gross revenue therefrom Al noneys received by the comm ssioner for
such use or occupancy shall be paid into the treasury of the state to
the credit of the capital construction fund.

11. a. Authorization is hereby given to the conm ssioner to nake
suppl enmental rel ocation paynents, separately conputed and stated, to
di spl aced owners and tenants of residential property acquired pursuant
to this section who are entitled thereto, as determ ned by the
commi ssi oner. The comm ssioner with the approval of the director of the
budget, may establish and fromtine to time anmend rul es and regul ati ons
provi ding for such supplenental relocation paynents. Such rul es and
regul ations may further define the terns used in this subdivision.

b. In the case of residential property acquired pursuant to this
section, which is inproved by a dwelling actually owned and occupi ed by
t he di spl aced owner for not |ess than one hundred ei ghty days
i medi ately prior to initiation of negotiations for the acquisition of
such property, such supplenental relocation paynent to such owner shal
not exceed the maxi mum anount provided for in the regulations. Such
paynment shall include the follow ng el enents:

(1) the anmpunt, if any, which, when added to the acquisition paynent
equal s the average price, established by the conm ssioner, required to
obtain a conparabl e replacenent dwelling for such displaced owner, but
in no event shall such paynent exceed the difference between acquisition
paynment and the actual purchase price of the replacenent dwelling; and

(2) the anpunt which will conpensate such di spl aced owner for any
i ncreased interest costs required to pay for financing the acquisition
of the conparabl e replacenent dwelling. Such anmount shall be paid only
if the dwelling on the property acquired pursuant to this section was
encunbered by a bona fide nortgage which was a valid |lien on such
dwel ling for not |ess than one hundred eighty days prior to the
initiation of negotiations for the acquisition of such property. Any
such conpensating interest paynent made pursuant to this provision



shal |, notw t hstanding the provisions of section twenty-six-b of the
general construction law, be in lieu of and in full satisfaction of the
requi renents of such section; and

(3) an anmount which will conpensate such displaced owner for
reasonabl e expenses incurred for evidence of title, recording fees and
ot her closing costs incident to the purchase of the conparable
repl acenent dwelling, but not including prepaid expenses.

c. Any supplenental relocation paynent made pursuant to paragraph b of
this subdivision shall be nmade only to a displaced owner who purchases
and occupi es a conparabl e replacenment dwelling within one year
subsequent to the date on which such owner is required to nove fromthe
dwel ling on the property acquired pursuant to this section or the date
on whi ch such owner receives fromthe state final paynment for such
acquired dwel i ng, whichever occurs |ater. The conm ssioner nay extend
such period for good cause; provided however, that any paynent shall be
based on the costs of relocating the displaced person to a conparable
repl acenent dwelling within one year of such extended date. The
regul ati ons may provi de that advance paynent of such paynents may be
made in hardship cases.

d. In the case of residential property acquired pursuant to this
section fromwhich an owner or tenant, not otherwi se eligible to receive
a suppl enental relocation paynment pursuant to the provisions of
paragraph b of this subdivision, is displaced fromany dwelling thereon
whi ch has been actually and | awful ly occupi ed by such owner or tenant
for not |ess than ninety days imediately prior to (1) the initiation of
negotiations for the acquisition of such property or (2) such other
event as regul ations may prescribe when the displacenent is not a direct
result of such acquisition, such supplenental relocation paynent to such
owner or tenant shall not exceed the maxi mum anmount provided for in the
regul ati ons. Such paynent shall be the anpbunt which is necessary to
enabl e such owner or tenant to |l ease or rent for a period not to exceed
the maximumtinme specified in the regul ati ons, a conparabl e repl acenent
dwel I'i ng but such anobunt shall not exceed the maxi mum anmount specified
in the regulations. Such paynents nay be nade in periodic installnents
as determ ned by the conm ssioner. Any person eligible for a



suppl enmental rel ocation paynent under this paragraph nmay el ect to use
such paynent for the down paynent, including reasonable incidental
expenses incurred by such person on the purchase of, a conparable

repl acenent dwel ling, except such paynent shall not exceed the maxi mum
anount provided for in the regulations.

e. Application for paynent under this subdivision shall be made to the
commi ssi oner upon forns prescribed by the comm ssioner and shall be
acconpani ed by such infornmati on and evi dence as the conm ssi oner nay
require. Upon approval of such application, the comm ssioner shal
deliver a copy thereof to the conptroller, together with a certificate
stating the anount due thereunder, and the amount so fixed shall be paid
out of the state treasury after audit by the conptroller from noneys
appropriated for the acquisition of property under this section. No
paynment shall be made under this subdivision for any cost, expense,

di fference or other anount for which paynment was previously nade.

f. The regul ati ons necessary to inplenent this subdivision shall be
consistent with the applicable requirenments of section thirty of the
hi ghway | aw, as the sane may fromtinme to tine be anended, and
regul ati ons issued thereunder.

12. Any owner nmy present to the court of clainms, pursuant to section
five hundred three of the em nent domain procedure law, a claimfor the
val ue of such property appropriated and for |egal danages, as provided
by law for the filing of clains with the court of clainms. Awards and
judgnments of the court of clainms shall be paid in the same nmanner as
awar ds and judgnments of that court for the acquisition of |ands
generally and shall be paid out of the state treasury from noneys
appropriated for purposes connected with the flood control projects.

13. Permts for use of flood control l[ands. No person shall construct
any inprovenment, excavate, deposit material or operate a notorcycle,
not or-driven cycle, snownobile or notor vehicle except | awn mai nt enance
equi pnent upon | ands acquired or burdened by a flood control easenent
pursuant hereto without a permt. Permts will be issued by the
commi ssi oner where the proposed activity will not interfere with or



endanger the flood control works, or inpede the maintenance or operation
of such works. The conm ssioner may adopt such rules and regul ati ons as
he may deem necessary to protect flood control works from damage which
may interfere with their proper and safe operation, or inpede their

mai nt enance. Failure to conply with the provisions of this section or
with rules and regul ati ons pronul gated pursuant hereto shall be a

vi ol ati on.

14. The conm ssioner notwi thstanding any other provisions of this act
or any other law, may acquire by grant or purchase any property which he
deens necessary, in order to carry out the projects herein authorized.

Payment therefor, if any, shall be nade in the manner prescribed in
this section for the paynent of adjusted clains, provided, however, that
no interest in real property shall be so acquired unless the title
thereto shall be approved by the attorney general.

15. The expense of such acquisitions including the cost of making
surveys, and preparing naps of property to be acquired, serving notices,
maki ng apprai sals and agreenents and of searches ordered and
exanm nations and readings of title made by the attorney general, and
expenses incurred by the conm ssioner or attorney general in proceedi ngs
for renoval of owners and occupants, shall be deenmed part of the cost of
such flood control projects.

16. Notwi t hstandi ng the provisions of any general, special or |ocal
| aw, the conmi ssioner, his officers or agents, and the officers, agents
or contractor of the United States when engaged on flood control
projects, may enter upon property for the purposes of making surveys,
test pits, test borings, or other investigations and also for the
pur poses of tenporary occupancy during construction. Any claimfor
damage caused by such work or on account of such tenporary occupancy,
not exceeding five thousand dollars, nmay be adjusted by agreenent by the
commi ssi oner wi thout acquiring such property. Upon maeki ng any such
adj ust nrent and agreenent the comm ssioner shall deliver to the
conptroll er such agreenment and a certificate stating the anount due such
owner for danage caused by such work, or on account of such tenporary



occupancy, and the amount so fixed shall be paid out of the state
treasury from noneys appropriated for purposes connected with the fl ood
control projects.

17. The conmi ssioner (a) May determ ne whether any property taken for
any of the purposes connected with flood control projects pursuant to
this section may be | eased, sold or exchanged on terns beneficial to the
state, and in all cases of such determ nation subject to conpliance with
section four hundred six of the em nent domai n procedure |aw, he nay,
| ease, sell or exchange such property; in order to carry any such | ease,
sal e or exchange into effect, the conm ssioner is hereby authorized to
execute and deliver, in the nane of the people of the state, a quit
claimor |ease of such property.

(b) My also convey to the United States for flood control purposes
all right, title and interest of the state in and to any property
heret of ore or hereafter so taken for any of such purposes for which
rei mbursenent by the United States is made in accordance with section
two of the federal flood control act of nineteen hundred thirty-eight
bei ng public | aw, nunbered seven hundred and si xty-one, seventy-fifth
congress, and including inprovenents made thereon for such purposes.
Such conveyance shall be by deed or instrunment of quit claim executed
by the conm ssioner in the nane of the people of the state, delivered to
the federal authority having jurisdiction. This paragraph shall not
prevent reservations, if any, in such a conveyance, agreed to by such
commi ssi oner and federal authority, to protect |eases or easenent, if
any, theretofore lawfully made or created by such conm ssioner.

Whenever the United States, acting by and through said federal authority
having jurisdiction, shall cause to be filed in the office of the
secretary of state of this state, a duplicate original of the deed or

i nstrument of conveyance to the United States of any such property for
the purposes herein specified, such jurisdiction as may be required for
fl ood control purposes is thereupon ceded to the United States over the
property described in said deed or instrument of conveyance, during the
time that the United States shall be or remain the owner thereof and
shal | use such property for flood control purposes.

(c) I's hereby authorized to agree with the United States as to the
val ue of the property appropriated and for | egal damages caused by any



such appropriation thereof, as and for rei mbursenent by the United
States, and the conm ssioner is authorized to convey such property to
the United States, in the manner herein provided, specifying in such
conveyance that the consideration stated therein is the agreed val ue of
such property and | egal damages, and is in full reinbursenment thereof by
the United States.

18. The attorney general is hereby authorized and enpowered to
certify to the United States of Anmerica or a departnent, agency or
authority thereof having jurisdiction therein, the right, title or
i nterest vested in the people of the state of New York in and to
property acquired for the purpose of this act for which rei nbursenent is
to be nade by the United States of America to the people of the state of
New Yor k.

19. If the comm ssioner shall determ ne subsequent to the acquisition
of a tenporary easenent right in property and subsequent to the filing
of a description and map of such property in the office of the county
clerk, as aforesaid, that the purposes for which such easenent right was
acqui red have been acconplished and that the use and occupancy of said
property for flood control purposes are no |onger necessary, and that,
therefore, the termof such easement should be further limted, or if
t he appropriation of such easenent was for an indefinite period, that
such period should be fixed and determ ned, or that the period of such
easenment has by its terns expired, the comm ssioner shall nake a
certificate that the use and occupancy of such property for flood
control purposes are no |onger necessary, that the property in which
such easenent right was acquired is surrendered back to the affected
owner of said property and that such easenent right is thereupon
term nated, rel eased and extingui shed. The conm ssioner shall cause a
copy of such certificate to be filed in the main office of the
departnment. Upon the filing of such certificate in the office of the
departnent all rights acquired by the state in such property shall cease
and determ ne. The commi ssioner shall cause a copy of such certificate
together with notice of the filing thereof in the main office of the
departnment to be mailed to the owner of the property affected, as
certified by the attorney general, if the place of residence of such



owner is known or can be ascertained by a reasonable effort. A further
copy of such certificate and notice of filing shall be filed in the

of fice of the recording officer of each county wherein the property
affected is situated. On the filing of such certificate and notice with
such officer it shall be the duty of such officer to record sane in the
books used for recording deeds in the office of such officer.



