§ 15-1983. Drainage of agricultural |ands; procedure.

1. Any person or persons owni ng any swanp, bog, pond, meadow or ot her
| ow or wet agricultural lands within this state, or a drai nage section
associ ati on organi zed pursuant to sections 15-1973 to 15-1981, who or
whi ch shall desire to drain the same in order to increase their
productivity or otherw se render them nore available for agricultural
pur poses and who shall deemit necessary, in order thereto, that a drain
or drains, ditch or ditches, dike or dikes, seepage basin or basins for
the free passage or disposal of water should be constructed,
reconstructed, enlarged, cleaned or maintained on | ands bel onging to
ot hers, may acquire an easenent or right to effect such purpose pursuant
to the provisions of the em nent domain procedure law, or in |lieu
thereof, may present a petition duly verified to the departnent setting
forth the follow ng facts:

a. The name and residence of the petitioner or petitioners.

b. A map or description showi ng the approxi mate | ocati on and area of
the property which is to be drai ned.

c. A map or description which will show the | ocation of such drain,
ditches, dikes and basins and the area of the |lands and properties to be
occupi ed t hereby.

d. The names and pl aces of residence of the owners of the property to
be so occupied; if an infant, the name and pl ace of residence of the
person with whom he resides; if a person adjudged i nconpetent by reason
of nmental illness or other cause, the name and place of residence of his
comrittee or trustee, if he has one, otherw se, the nane and pl ace of
resi dence of the person with whom he resides; if a conservatee, the nane
and place of residence of his conservator, if he has one, otherw se the
nane and pl ace of residence of the person with whom he resides; if a
non-resi dent, having an agent or attorney residing in the state,
authorized to contract for the sale of the property, the nanme and pl ace
of residence of such agent or attorney. If the name or place of
resi dence of any owner cannot after diligent inquiry be ascertained, it



may be so stated with a specific statenent of the extent of the inquiry
whi ch has been nade.

e. A statenent that the petitioner has been unable to agree with the
owner or owners of the property for the damages to be paid for such
occupati on.

f. Astatenent that it is the intention of the petitioner, in good
faith, to conplete such drains, ditches, dikes and basins, for which
pur pose the property is so occupi ed.

g. A request that the departnent determ ne the necessity for such
dr ai nage and for occupying such | ands and property and ascertain the
conpensation to be made to the owner or owners and that the petitioner
be perm tted, upon maki ng such conpensation, to construct, reconstruct,
enl arge or clean such watercourses or drains, ditches, dikes and basins,
and mai ntain the sane across the |ands specifi ed.

2. In addition, the petition shall be acconpani ed by an undert aki ng,
satisfactory to the departnment as to anount and sureties, that
applicants will pay the expenses of the proceedings and determ nation as
her ei nafter provi ded.

3. A person who seeks to acquire an easenment or right, to effect the
pur pose set forth in subdivision above, pursuant to the provisions of
t he em nent domai n procedure |aw, and who is unable to provide a
specific description of the property to be acquired and its | ocation by
nmet es and bounds, with reasonable certainty, may prior to the
presentation of a petition to a special termof the Suprene Court, apply
for an order permtting such person to enter upon the property sought to
be acquired, for the purpose of view ng, surveying, measuring and
ot herwi se exam ni ng such property, in order to describe such property in
the petition. Application for such an order shall be made to a speci al
termof the Suprene Court, held in the judicial district in which the
property is |located. The court shall if the facts so warrant, grant the
application upon such terns and conditions as it nay deem advi sabl e. The
court may al so require the applicant to post bond to i ndemify the owner



of the property for any damage caused in the naking of the survey.

4. Upon receipt of such petition, the departnment shall take such steps
as it shall deemproper to ascertain if the relief sought can be
acconplished in the manner described in such petition and other facts
pertinent to the case and to this end may nake such surveys or other
i nvestigations as may be in its judgnment necessary in the prem ses.

5. Notice of a hearing shall be given as foll ows:

a. The departnent shall appoint a tine and place when and where it
will hold a hearing for the purpose of determ ning the necessity for
such drai nage and for occupying such |ands and properties and assess the
damages and benefits resulting therefrom The departnent shall deliver
to the petitioner copies of the petition, to which shall be attached a
notice of the tine and place appointed for a hearing, addressed to the
owner of each parcel to be occupi ed.

b. The petitioner upon receipt of such copies and notice shall, on the
sanme day, or the next day thereafter, excluding Sundays and holi days,
cause such copy and notice to be served upon the persons to whomit is
addressed. A copy of such notice and petition shall be served on the
owner of each parcel or to any one of several owners of a parcel in case
there be nore than one. In case the owner is an infant such copy and
notice shall be served upon his general guardian, if he has one; if not,
on the person with whom he resides. If a person adjudged inconpetent by
reason of age, drunkenness, nental illness or other cause, service shal
be made upon his commttee or trustee, if he has one; if not, on the
person with whom he resides. If a non-resident, having an agent or
attorney residing in this state, authorized to contract for the sale of
the real property described in the petition, service upon such agent or
attorney will be sufficent service upon the owner

c. Depositing a copy and notice in the post office properly inclosed
in an envel ope addressed to the owner, guardian, conmttee, trustee,
agent or attorney, respectively, at his post office address, and payi ng
t he postage thereon shall be deened proper service. Notice of such



heari ng may be given by publishing the same once a week for two
successive weeks, inmmediately prior thereto in two newspapers in the
county or counties in which the | ands and properties affected are

| ocat ed, provided personal service cannot be made. Such service shall be
made at | east fifteen days prior to the date of the hearing.

6. Assessnent of damages shall be as foll ows:

a. The departnent shall view the prem ses affected and at the tinme and
pl ace appoi nted shall hear all parties interested and such w tnesses as
t hey may produce. Such hearing may be adjourned at the discretion of the
depart nent.

b. At the close of such hearing, if the departnent shall determ ne
that the occupying of the | ands and properties specified is necessary
for the drainage of the lands of the petitioner, it shall assess the
damages to the person or persons owni ng the same and fix the
conpensation to be nmade therefor. In fixing the anbunt of conpensation
for lands or property to be taken, the departnment shall make such
al | onance or deduction on account of any benefits which the owners nay
derive fromthe proposed work as the departnent shall determne to be
just and equitable in the prem ses.

c. A copy of such determination, duly certified by the departnent,
shall be filed by the departnment in the clerk's office of the county or
counties in which such | ands and properties are |located. A copy of such
determ nation shall be served by the departnent by mail on each
petitioner and on each owner of each parcel or on any one of several
owners of a parcel in case there be nore than one, together with a
notice of the date and place of filing such certified copy in the county
clerk's office.

7. Review shall be as foll ows:
a. If the petitioner or petitioners feel aggrieved by the decision of

t he departnent, he or they may review the sane as provided in section
15-0905. Unl ess such proceeding for review shall have been instituted



within sixty days after filing of the decision in the county clerk's
of fice, the decision of the departnent shall be deenmed final. If the
final decision shall be adverse to the applicant, no other application
to the departnent for the construction of the sane works shall be nade
Wi thin one year

b. If the owner or owners of the property to be occupied feel
aggrieved by the decision of the departnment only to the extent that it
determ nes the necessity for the occupation of the | ands and properties
of such owner or owners, he or they nay review the same as provided for
in section 15-0905. Unl ess such proceeding for review shall have been
instituted within sixty days after the filing of the decision in the
county clerk's office, the decision of the departnment shall be deened
final. If such owner or owners feel aggrieved by the assessnent of
damages made by the decision of the departnment he or they nay apply,
pursuant to the applicable provisions of the em nent donain procedure
|l aw t o ascertain the conpensation to be nade to the owner or owners for
the property to be taken. Upon the granting of such an order the
proceedi ng shall continue for the ascertai nment of conpensation as
provi ded by the em nent domai n procedure law as if acquisition
proceedi ngs had been instituted by the petitioners in the first
i nstance. Such an application shall save to such owner or owners the
right to review the determ nation of necessity for the drai nage works
made by the departnent on any appeal taken to the Appellate Division by
petitioners or owners pursuant to the provisions of the em nent donain
procedure | aw.

8. If after the expiration of sixty days proceedi ngs have not been
instituted to review the decision of the departnent as provided in
subdi vi sion 7 above, the petitioner or petitioners shall pay the danages
assessed by the departnment and may thereafter enter upon such | ands or
properties for the purpose of constructing, reconstructing, enlarging,
cl eaning or nmintaining such drains, ditches, dikes and basins. Deposit
of the noney to the credit of the owner or owners, pursuant to the
direction of the departnent, shall be deened a paynent within the
provi sions of this section.






