§ 13-0309. Taking, handling and inportation of shellfish; general
provi si ons.

1. a. Shellfish shall not be taken fromuncertified | ands except as
provided in sections 13-0319 and 13-0321.

b. Shellfish fromuncertified |ands of other states shall not be
possessed, transported or trafficked in within this state, except
pursuant to permt as provided in sections 13-0319 and 13-0321.

c. Shellfish shall not be shipped or transported into this state
except as provided in sections 13-0319 and 13-0321 unl ess such shellfish
are harvested fromcertified shellfish |ands whose quality is equival ent
to or better than that described in regulations promul gated pursuant to
section 13-0319.

2. a. Shellfish shall not be taken from sunset to sunrise from any
shel I fish lands of this state.

b. During the period fromone hour after sunset until sunrise, no
person, except pursuant to a permt issued by the departnent, shal
possess on board a vessel, or off-load froma vessel, nore than the
quantities of shellfish allowed to be possessed pursuant to subdivision
five of section 13-0311 of this title. Possession of shellfish during
the period fromone hour after sunset until sunrise in quantities
exceedi ng those set forth in subdivision five of section 13-0311 of this
title shall be presunptive evidence of a violation of paragraph a of
t hi s subdi vi sion

3. No dredge or scrape or other device operated by power or by boats
propel l ed by notor or other mechanical nmeans may be used for the taking

of shellfish frompublic or unleased | ands under water except that

a. Sea scall ops (Pecten magel |l ani cus) nay be taken fromthe waters of
the Atlantic Ccean by any neans.

b. In the taking of soft clanms (Mya arenaria) on | ands bel ow | ow ti de,



the practice of churning with a propeller may be enpl oyed.

c. Surf, sea, hen or skimer clans (Spisula solidissinma;, Spisula
pol ynyma) and ocean quahogs (Arctica islandica) nay be taken by
mechani cal nmeans fromthe waters of the marine and coastal district,
except as limted by any regul ati ons pronul gated pursuant to subdi vi sion
twel ve of this section.

d. The departnment may permt the taking of shellfish for purposes of
transpl anting only pursuant to section 13-0321, by nechani cal neans,
except that in the waters of Richnond county the departnment nmay permt
such taking in waters at a nean | ow water mark of thirty feet or nore.

e. Subject to the provisions of section 13-0327, bay scallops (Pecten
i rradi ans) nay be taken with a dredge or scrape, having an openi ng at
the nouth not to exceed thirty-six inches in wdth, when towed by a boat
oper at ed by nechani cal power, or other neans provided that such dredge
or scrape is brought aboard by hand power w thout the use of a
mechani cal devi ce.

f. The departnent may issue permts for the taking of nussels (Mtilus
edulis) fromunderwater |ands as hereinafter described by neans of
dredges not to exceed thirty-six inches in width, which nay be equi pped
to be returned to boatside by neans of power or nechanical devices.
Mussel s (Mytilus edulis) may be taken by such neans in the foll ow ng
areas:

(1) I'n Long Island Sound generally easterly of a |ine extending due
north from Herod Point on Long Island including those waters surroundi ng
Fi shers 1sl and.

(2) In the Atlantic Ocean easterly of a |ine extending due south from
the rock jetty on the east side of Shinnecock Inlet.

(3) In the bays with state-owned bottonl and easterly fromthe Town of
Ri verhead to and including Bl ock Island Sound.

(4) The limt on nussels (Mytilus edulis) taken in such a manner is
fifteen bushel s per person per day, not to exceed thirty bushels taken
per boat per day. Possession of other shellfish or possession of nussels
on a vessel possessing a dredge is presunptive evidence that such



shel | fish or nussels were taken by such dredge.

g. In the taking of hard clanms (Mercenaria nercenaria), a pot haul er
may be used onboard a vessel to assist in hauling or retrieving a clam
rake fromthe water, provided that the basket attached to the clam rake
shall not exceed twenty-six inches in width. For the purposes of this
section, "pot hauler"” shall nean a nmechanically operated device,
including but not limted to a winch, reel, w ndlass or capstan, which
is used to haul or retrieve a clamrake fromthe water and return it to
t he harvest vessel.

4. No person shall take, carry away, interfere with or disturb
shel | fish of another, lawfully possessed, planted or cultivated; nor
renove any stakes, buoys or boundary marks of |awfully possessed,
planted or cultivated | ands. The possessi on of dredges, rakes or tongs
overboard on any such | ands shall be deemed presunptive evidence of a
viol ation of this subdivision.

5. Al boats, houses and other places, containers and equi pnment used
in the handling of shellfish shall be maintained in a sanitary condition
as provided in section 13-0319.

6. Shellfish shall not be treated by the process known as dri nking,
floating, plunping or swelling, and shellfish so treated shall not be
possessed, bought, sold or exposed for sale; provided, however, that
shell fish may be retained in water storage as provided in section
13-0319 and provided, further, that nothing herein shall be deenmed to
prohi bit or render unlawful the practice of off-bottomculture of
shel | fish under permt issued pursuant to section 13-0316 hereof.

7. Shellfish in the shell, or shucked, shall not be washed preparatory
to marketing except by the use of water froma water supply approved by
t he departnent.

8. The operation, use or placing, for whatever purpose, of dredges,
rakes, tongs or other devices for the taking of shellfish in uncertified
shel | fish | ands, except as provided in sections 13-0319 and 13-0321, is



prohi bited. The departnent may suspend or cancel the digger's permt of
any person who is convicted of a violation of this subdivision or who
signs an acknow edgnent of a violation of this subdivision for the

pur pose of effecting a settlenent by civil conprom se or by stipulation.

9. No person shall in any way alter, damage, nutilate, nove or carry
away any buoy or marker placed by the departnment that is used to
designate, mark or define the uncertified waters of the state.

10. The departnment may issue permts for the possession of a stick
dredge for purposes it nay deem necessary. No person w thout a permt
fromthe departnent shall possess a stick dredge in Nassau county,
Suffol k county, or in the marine and coastal district. For the purpose
of this section, a stick dredge shall be any tooth-basket conbi nation
dr edgi ng devi ce whose construction shall allow for the installation of a
stick or sticks of any type material whose purpose is to permt the
direction of force upon such device and which is commonly used for the
taki ng of Mercenaria nercenaria by being towed either directly or
indirectly by a notorboat which has its engi ne engaged.

11. No person without a permt fromthe departnent shall possess rakes
or tongs, of the type and design nornmally used by shellfish harvesters
for harvesting shellfish fromshellfish lIands, in Nassau county, Suffolk
county or the marine and coastal district except:

a. hand operated tongs having teeth in the heads spaced not |ess than
one inch apart and the basket attached to such tongs having bars not
| ess than fifteen-sixteenths of an inch apart, or

b. hand operated rakes having teeth spaced not |ess than one inch
apart and the basket attached to such rake having bars not |ess than

fifteen-sixteenths of an inch apart.

Rakes or tongs having wire netting or other naterial between the teeth
or bars shall not be used.

12. Notwi t hstandi ng any other provision of this chapter or rule or



regul ati on, the departnent shall fix by regul ati ons open seasons,

harvest areas, size |limts, catch limts, nmanner of taking and
possessi on, transportation, identification, sale and permt requirenents
for surf, sea, hen and skimrer clans (Spisula solidissim, Spisula

pol ynyma) and ocean quahogs (Arctica islandica). Such regul ati on may
provide for, but not be Iimted to the foll ow ng:

a. adaily catch limt for surf clanms not to exceed ei ght hundred
ni nety-si x bushels or twenty-ei ght cages per vessel and a daily catch
limt for ocean quahogs not to exceed ei ght hundred ninety-six bushels
or twenty-eight cages per vessel, regardl ess of the nunber of pernmttees
aboard such vessel

b. requirenments with respect to nunber of vessels which may
participate in the surf clamand ocean quahog fishery;

c. limtations on harvest within specified periods of tine, such as
weekly and daily harvest limts, designed to mnimze the nunber of and
t he duration of closures;

d. qualification of applicants and vessels to participate in the surf
cl am and ocean quahog fi shery;

e. the regulations shall take into consideration and attenpt to
mai ntain the economc viability of those portions of the surf clam
harvesting and processing industry that have a | ongstandi ng i nvest nent
in the donestic surf clamindustry; and

f. the regulations shall take into consideration and attenpt to
mai ntain the economc viability of the traditional established New York
based commercial surf clam ocean quahog harvesting industry, processors
and packers that rely on this fishery.

13. Possession of shellfish on a vessel equipped with a dredge, scrape
or other device operated by power and capabl e of being used for the
taki ng of shellfish, except a scallop dredge as defined in paragraph e
of subdivision three of this section, is presunptive evidence that such



shel | fish were taken by the use of such dredge, scrape or other device.

14. The departnment, until April first, tw thousand ten shall be
entitled to collect fifteen cents per bushel of surf clans and ten cents
per bushel of ocean quahogs taken fromall certified waters to be
deposited in the surf clanfocean quahog account as provided in section
eighty-three of the state finance | aw

15. Unless and until regulations are adopted inplenmenting a
conpr ehensi ve | ong-term managenent plan for the protection of surf clans
and ocean quahogs in New York waters, the following restrictions shal
apply in addition to any consistent regul ati ons adopted prior to the
date upon which such section shall take effect:

a. a weekly catch Iimt not to exceed twenty-eight cages;

b. an annual catch limt in certified waters of the Atlantic Ocean for
surf clans not to exceed five hundred thousand bushels in the aggregate;

c. an annual catch limt in certified waters other than the Atlantic
Ccean for surf clans not to exceed fifty thousand bushels in the
aggregate; and

d. requiring permttees to report on a weekly basis the nunber of
bushel s harvested in the previous seven day period, and provide that the
failure to file such weekly report may result in the revocation of such
person's permt by the departnent.



