§ 218. Long-termcare onbudsman. 1. Definitions. For the purposes of
this section, the following ternms shall have the follow ng neanings:

(a) "Admi nistrative action"” shall nean any action or decision by an
owner, enployee, or agent of a long-termcare facility, or by a
gover nment agency, which affects the provision of service to residents
of or applicants for adnmssion to long-termcare facilities.

(b) "I'mediate famly" pertaining to conflicts of interest, shall mean
a menber of the household or a relative with whomthere is a close
personal or significant financial relationship.

(c) "Local onbudsman entity" shall mean any entity designated to
operate a local |ong-term care onbudsman program

* (d) "Long-termcare facilities" shall mean residential health care
facilities as defined in subdivision three of section twenty-eight
hundred one of the public health |aw, adult care facilities as defined
i n subdi vi sion twenty-one of section two of the social services |aw,
i ncludi ng those adult hones and enriched housing prograns |icensed as
assisted living residences, pursuant to article forty-six-B of the
public health law, or any facilities which hold thensel ves out or
advertise thensel ves as providing assisted |iving services and which are
required to be licensed or certified under the social services |aw or
the public health law. Wthin the amounts appropriated therefor,
"long-termcare facilities" shall also nean managed | ong-term care plans
and approved managed | ong-term care or operating denonstrations as
defined in section forty-four hundred three-f of the public health | aw
and the term"resident", "residents", "patient" and "patients" shal
al so include enrollees of such plans.

* NB Effective until Decenmber 31, 2027

* (d) "Long-termcare facilities" shall mean residential health care
facilities as defined in subdivision three of section twenty-eight
hundred one of the public health |aw, adult care facilities as defined
i n subdi vi sion twenty-one of section two of the social services |aw, and
assisted living residences, as defined in article forty-six-B of the
public health law, or any facilities which hold thensel ves out or
advertise thensel ves as providing assisted |living services and which are
required to be licensed or certified under the social services |aw or
the public health | aw.

* NB Effective Decenber 31, 2027



(e) "Long-term care onbudsman” or "onbudsman" shall nmean a person who:

(1) is an enpl oyee or volunteer of the state office for the aging or
of a designated | ocal onbudsman entity and represents the state
| ong-term care onbudsman program

(2) has been verified as having successfully conpleting a
certification training program devel oped by the state onbudsnman; and

(3) has a current designation as a |ong-term care onbudsnman by the
state long-term care onmbudsman.

(f) "Resident representative" shall nean either of the follow ng:

(1) an individual chosen by the resident to act on behalf of the
resident in order to support the resident in decision-nmaking; access
nmedi cal, social, or other personal information of the resident; nanage
financial matters; or receive notifications;

(2) a person authorized by state or federal |aw (including but not
limted to agents under power of attorney, representative payees, and
other fiduciaries) to act on behalf of the resident in order to support
the resident in decision-nmaking; access nedical, social, or other
personal information of the resident; manage financial matters; or
recei ve notifications;

(3) a legal representative, as used in section 712 of the ol der
Anericans act of 1965, as anended; or

(4) the court-appointed guardi an or conservator of the resident.

(5) Nothing in this section is intended to expand the scope of
authority of any resident representative beyond that authority
specifically authorized by the resident, state or federal law, or a
court of conpetent jurisdiction.

(g) "State long-term care onbudsman” or "state onmbudsnman” shall nean
t he individual who heads the office of the state |ong-termcare
onbudsman and is responsible to personally, or through representatives
of the office of the state |ong-term care onbudsman, fulfill the
functions, responsibilities and duties of the office of the state
| ong-term care onbudsman

(h) "WIIful interference"” shall mean actions or inactions taken by an
individual in an attenpt to intentionally prevent, interfere with, or
attenpt to i npede an ombudsnman from perform ng any of the functions or
responsibilities of the office of the state | ong-term care onbudsman.



2. Ofice of the state long-term care onbudsnman established. (a) There
is hereby established within the state office for the aging an office of
the state | ong-term care onbudsman whi ch shall be headed by the state
| ong-term care onbudsman, who shall carry out, directly and/or through
| ocal onbudsman entities, the duties set forth in this section.

(b) The office of the state long-term care onbudsnan is a distinct
entity, separately identifiable, and |located within the state office for
t he agi ng.

(c) The state office for the aging shall provide the |ong-termcare
onbudsman programwi th | egal counsel that is adequate, avail able, has
conpetencies relevant to the | egal needs of the program and is w thout
conflict of interest as determ ned by the state office for the aging in
consultation with the state |long-term care onbudsnman

(d) The state office for the aging shall not establish personnel
policies or practices which prohibit the onbudsman from perform ng the
functions and responsibilities of the onbudsman, as set forth in this
secti on.

(e) Nothing in this section shall prohibit the state office for the
aging fromrequiring that the state onbudsman, or other enployees of the
office of the state | ong-term care onbudsman, adhere to the personnel
policies and procedures of the state office for the aging.

3. State long-termcare onbudsman. (a) The director of the state
office for the aging shall appoint a full-tinme state |ong-termcare
onbudsman to adm ni ster and supervise the office of the state |long-term
care onbudsnan.

(b) The state ombudsnman shall be selected fromanong individuals with
expertise and experience in long-termcare and advocacy, |ong-term
services and supports or other direct services for ol der persons or
i ndividuals with disabilities, consuner-oriented public policy advocacy,
| eader shi p and program managenent skills, negotiation and probl em
resolution skills, and with other qualifications determ ned by the
director of the state office for the aging to be appropriate for the
position.

(c) Any actual and potential conflicts of interest shall be identified
and addressed in accordance with subdivision ten of this section.

(d) The state ombudsnan, personally or through authorized



representatives shall

(1) identify, investigate and resolve conplaints that are nade by, or
on behalf of, long-termcare residents in this state and that relate to
actions, inactions or decisions that may adversely affect the health,
safety and welfare or rights of such residents; the state onbudsman may
refer to the appropriate investigatory agency informtion obtained
during the investigation of a conplaint which suggests the possible
occurrence of physical abuse, m streatnment or neglect or Medicaid fraud,
in accordance with the ol der Anericans act of 1965, as anended and the
regul ati ons pronul gated t hereunder as well as rules and regul ati ons
promul gated by the state office for the aging; provided, however, that
upon consent of the resident, the onbudsman or state onmbudsnman shal
i mmedi ately make such referral. Nothing in this section shall be
construed as authorizing the state onbudsman to i npose a resol ution
unacceptable to either party involved in a conplaint or to assune powers
del egated to the conm ssioner of health or the departnment of health
pursuant to article twenty-eight of the public health law or to the
commi ssi oner of the office of children and fam |y services or the office
of children and fam |y services pursuant to the social services |aw, nor
does it authorize the state onbudsnan to investigate fina
adm ni strative determ nati ons nmade pursuant to | aw by such comm ssioners
i f such decisions becone the subject of conplaints to the state
onbudsnan;

(2) provide services to assist residents in protecting their health,
safety, welfare and rights, including but not limted to representing
the interests of residents before governnental agencies and seeking
appropriate adm nistrative, |legal and other renedies to protect their
wel fare, safety, health and rights;

(3) informthe residents about nmeans of obtaining services provided by
the |l ong-term care onbudsman program and ot her public agenci es;

(4) analyze, comment on, and nonitor the devel opnent and
i npl ementati on of federal, state and | ocal |aws, regul ations, policies
and actions that pertain to the health, safety, welfare, and rights of
the residents of long-termcare facilities and services in the state;

(5) ensure that residents have regular and tinely access to the
services provided through the |ong-term care onbudsman program and t hat
residents and conpl ai nants receive tinely responses to requests for



i nformati on and conpl ai nts;

(6) recomend changes in federal, state and | ocal |aws, regul ations,
policies, and actions pertaining to the health, safety, welfare, and
rights of residents;

(7) develop a certification training program and conti nui ng educati on
for ombudsnen which at a mninmum shall specify the m ni mum hours of
trai ning, the annual nunber of hours of in-service training, and the
content of the training, including, but not limted to, training
relating to cultural conpetency and diversity, federal, state, and |ocal
| aws, regul ations, and policies with respect to |ong-termcare
facilities in the state, investigative and resolution techni ques, and
such other training-related matters as the state onbudsman determnes to
be appropri ate;

(8) provide adm nistrative and technical assistance to |long-term care
onbudsnen and | ocal ombudsman entities;

(9) make determ nations and establish positions of the office of the
state long-term care onbudsnman, w thout necessarily representing the
determ nations or positions of the state office for the aging;

(10) recommend to the director of the state office for the aging
policies and procedures for the state |long-term care onbudsman program

(11) coordinate with and pronote the devel opment of citizen
organi zati ons consistent with the interests of residents;

(12) pronote, provide technical support for the devel opnment of, and
provi de ongoi ng support as requested by resident and famly councils to
protect the well-being and rights of residents;

(13) provide | eadership to statew de systens advocacy efforts of the
office of the state | ong-term care onbudsman on behal f of |ong-termcare
facility residents, including coordination of systens advocacy efforts
carried out by representatives of the office of the state |ong-termcare
onbudsnan;

(14) in accordance with applicable state contracting procedures,
coordinate with the state office for the aging in the review and
approval of plans or contracts governing |ocal onbudsman entity
oper ati ons;

(15) carry out such other activities as the director of the state
office for the aging determ nes to be appropriate pursuant to the
federal ol der Anericans act of 1965 and ot her applicable federal and



state laws and related regulations as may, fromtine to tine, be
anended; and

(16) in accordance with the regul ati ons pronul gated under this section
provide the director of the state office for the aging with notice prior
to performng the activities identified in paragraphs four, six and nine
of this subdivision. Such notice shall not give the director of the
state office for the aging or any other state official the right to
pre-approve the position or comunicati ons of the state onbudsnan.

(e) The state onmbudsnman, with the approval of the director of the
state office for the aging, may appoint one or nore assistant state
| ong-term care onbudsnen to assist the state onbudsnman in the
performance of his or her duties under this section. Such assistant
st at e onbudsnen nust be verified as having conpleted a certification
trai ni ng program devel oped by the state onbudsman within six (6) nonths
of their appointnment as assistant state onbudsnen.

(f)(1) The state onbudsman shall only appoint as onbudsnen i ndividual s
who have been verified as conpleting the certification training program
devel oped by the state onbudsman. In addition, the state |ong-termcare
onbudsman nmay refuse, suspend, or renpve such appoi ntnments of onbudsnen

(2) The state ombudsnman shall devel op a grievance process to offer an
opportunity for reconsideration of any decision to refuse, suspend, or
renove appoi ntment of any onbudsman. Notwi t hstandi ng the grievance
process, the state onbudsman shall nake the final determination to
designate or to refuse, suspend, or renove appoi ntment of an onbudsnan.

(g) Any actual and potential conflicts of interest shall be identified
and addressed in accordance with subdivision ten of this section.

* (h) Wthin the anounts appropriated therefor, the state | ong-term
care onbudsman program shall include services specifically designed to
serve persons enrolled in managed | ong-term care plans or approved
managed | ong-term care or operating denonstrations authorized under
section forty-four hundred three-f of the public health | aw, and shal
al so review and respond to conplaints relating to marketing practices by
such pl ans and denonstrations.

* NB Repeal ed Decenber 31, 2025

4. Local long-termcare onbudsnan program (a) The state onmbudsnman, in
accordance with applicable state contracting procedures, may designate



an entity to operate a |local |ong-termcare onbudsman program for one or
nore counties, and shall nonitor the performance of such entity. If the
state office for the aging is aware or becones aware of any evi dence
that the designation of an entity to operate a | ong-term care onbudsman
program by the state |ong-term care onbudsman would result in | ega
concerns or liability for the state office for the aging or office of
the state | ong-term care onbudsman, the state onbudsman will conply with
the state office for the aging's determ nation that such designation
shoul d not be nade.

(b) The designated entity shall be an area agency on aging, a public
agency or a private not-for-profit corporation which is free from any
conflict of interest that cannot be renedi ed. Any actual and potenti al
conflicts of interest shall be identified and addressed in accordance
wi th subdivision ten of this section.

(c)(1) Each local |ong-termcare onbudsman program shall be directed
by a qualified individual who is enployed and paid by the local entity
and who shall have the duties and responsibilities as provided in
regul ati ons, consistent with the provisions of this section and of Title
VI1 of the federal ol der Anmericans act of 1965, as anended. In addition,
upon designation, the entity is responsible for providing for adequate
and qualified staff, which nmay include trained volunteers to performthe
functions of the local |ong-term care onbudsman program

(2) No l|ocal programstaff, including the supervisor and any
vol unteers, shall performor carry out the activities on behalf of the
state long-term care onmbudsnman program unl ess such staff has been
verified as conpleting the training program devel oped by the state
onbudsman and has been approved by the state onbudsman as qualified to
carry out the activities on behalf of the | ocal program

(d) When the state onbudsman determ nes that a |ocal |ong-termcare
onbudsman program does not neet the standards set forth in this section
and in any related regul ations, the state onbudsman, in coordination
with the state office for the aging, nmay refuse, suspend, or renove the
designation of the |ocal onbudsnmen entity. Prior to taking such action,
the state onbudsman shall send to the affected | ocal programa notice of
the state onbudsman's intentions to refuse, suspend, or renove the
desi gnati on; provided, however, if the state office for the aging is
aware or becones aware of evidence that the designation or continued



designation of an entity to operate a | ong-term care onbudsman program
woul d result in legal concerns or liability for the state office for the
aging or the office of the state |long-term care onbudsnan, the state
onbudsman will conply with the state office for the aging's

determ nation that such designation should not be made or that such

desi gnati on be refused, suspended, or renoved.

(e) The state ombudsnman shall devel op a grievance process to offer an
opportunity for reconsideration of any decision to refuse, suspend, or
renove the designation of a | ocal onmbudsman entity. Notw t hstanding the
gri evance process, the state onbudsman shall nake the final
determ nation to designate or to refuse, suspend, or renove the
designation of a |local onbudsman entity; provided, however, if the state
office for the aging is aware or becones aware of any evidence that the
designation of an entity to operate a | ong-term care onbudsman program
by the state | ong-term care onbudsman or that the failure of the state
onbudsman to refuse, suspend, or renove the designation of a | ocal
onbudsman entity would result in legal concerns or liability for the
state office for the aging or the office of the state |ong-termcare
onbudsman, the state ombudsnman will conply with the state office for the
aging's determ nation that such designation should not be nade or that
such desi gnation be refused, suspended, or renoved.

5. Review of conplaint. Upon receipt of a conplaint, the onbudsnan or
stat e onbudsnman shall determ ne whether there are reasonabl e grounds for
an investigation. Such investigation shall be conducted in a manner
prescribed in regul ati ons. The onmbudsnman or state onbudsman may
i medi ately refer to the appropriate investigatory agency information
obtai ned during the investigation of a conplaint which suggests the
possi bl e occurrence of physical abuse, m streatnent or neglect or
Medi caid fraud, in accordance with and subject to any limtations
identified in the ol der Americans act of 1965, as anended and the
regul ati ons pronul gated t hereunder as well as rules and regul ations
promul gated by the state office for the aging; provided, however, that
upon consent of the resident, the onbudsman or state onbudsnman shal
i medi atel y make such referral

6. Record access. (a) An onmbudsnman and state ombudsnman shall have



access to:

(1) medical, social and other records relating to a resident, if:

(A) the resident or resident representative comuni cates i nforned
consent to the access and the consent is given in witing or through the
use of auxiliary aids and services, provided that a guardi an appoi nted
pursuant to article seventeen-A of the surrogate's court procedure act
or article eighty-one of the nmental hygi ene | aw who has the authority
pursuant to court order to give such consent shall supersede any ot her
resi dent representatives;

(B) the resident or resident representative communi cates i nforned
consent orally, visually, or through the use of auxiliary aids and
services, and such consent is docunented contenporaneously by an
onbudsman in accordance with procedures established by the state
onbudsman, provided that a guardi an appoi nted pursuant to article
sevent een- A of the surrogate's court procedure act or article eighty-one
of the mental hygi ene | aw who has the authority pursuant to court order
to give such consent shall supersede any other resident representatives;
and

(C) access is necessary in order to investigate a conplaint, the
resident representative refuses to consent to the access, an onbudsman
has reasonabl e cause to believe that the resident representative is not
acting in the best interests of the resident, and the onmbudsnan obtai ns
t he approval of the state onmbudsnan;

(2) adm nistrative records, policies, and docunments, to which the
residents have or the general public has access, of long-termcare
facilities;

(3) all licensing and certification records naintained by the state
wWith respect to long-termcare facilities and copi es thereof upon
request; and

(4) a list of resident nanes and room nunbers.

(b) No onbudsman or state onbudsman shall disclose files, records, or
i nformati on about a conplaint, including identifying information of any
resi dent or conplai nant unl ess:

(1) the conplainant or resident or his or her resident representative
comuni cates i nfornmed consent to the onbudsman in witing, provided that
a guardi an appointed pursuant to article seventeen-A of the surrogate's
court procedure act or article eighty-one of the nental hygi ene | aw who



has the authority pursuant to court order to give such consent shal
supersede any other resident representatives.

(2) the conplainant or resident or his or her resident representative
comuni cates i nfornmed consent orally or visually, including through the
use of auxiliary aids and services, and such consent is docunented
cont enpor aneously by an onbudsman or state onmbudsman in accordance with
the procedures of the office of the state |ong-term care onbudsnan,
provi ded that a guardi an appoi nted pursuant to article seventeen-A of
the surrogate's court procedure act or article eighty-one of the nental
hygi ene | aw who has the authority pursuant to court order to give such
consent shall supersede any other resident representatives;

(3) the disclosure is required pursuant to a court order; or

(4) the resident is unable to comruni cate inforned consent and does
not have a resident representative, or the state long-termcare
onbudsman determ nes that the resident representative has taken an
action, inaction or made a decision that nmay adversely affect the
health, safety, welfare, or rights of the resident. In such cases,

di scl osures nay be nmade in accordance with criteria to be devel oped by
t he state onmbudsman.

(c) all files, records, and other information of the |ong-termcare
onbudsman program including information maintained by | ocal onbudsnan
entities pertaining to the cases and activities of the programare the
property of the office of the state |long-term care onbudsnman. Such
files, records, and information nay be disclosed only at the discretion
of the state onmbudsman or designee of the state onmbudsnman for such
pur pose and in accordance with the criteria devel oped by the state
onbudsnan.

(d) No onbudsman or state onbudsman shall disclose to any person
outside of the long-term care onbudsnan program any information obtai ned
froma resident's record without the approval of the state onbudsman or
his or her designee, in accordance with procedures for disclosure
establ i shed by the state onmbudsman.

(e) No onbudsman or state onbudsman who directly or indirectly obtains
access to a resident's nedical or personal records pursuant to section
twenty-ei ght hundred three-c of the public health | aw shall disclose to
such resident or to any other person outside of the long-termcare
onbudsman programthe content of any such records to which such resident



or other person had not previously had the right of access, provided
that this restriction shall not prevent such onbudsman from advi si ng
such resident of the status or progress of an investigation or conplaint
process initiated at the request of such resident or fromreferring such
conplaint, together with the relevant records, to appropriate

i nvestigatory agenci es. Any person who intentionally violates the

provi sions of this subdivision shall be guilty of a m sdeneanor. Nothing
contained in this section shall be construed to limt or abridge any
right of access to records, including financial records, otherw se

avail abl e to onbudsnen, residents, or any other person.

(f) Notwithstanding any law to the contrary, any individual, when
acting in his or her official capacity as an onbudsman, shall be exenpt
fromthe mandatory reporting of abuse, neglect, exploitation, or
mal t reat ment. However, an onbudsman may report abuse, negl ect,
exploitation, or maltreatnent in accordance with the ol der Anericans act
of 1965, as anended and the regul ati ons pronul gated thereunder as wel |
as rules and regul ati ons pronul gated by the state office for the aging;
provi ded, however, that upon consent of the resident, the onbudsnan or
stat e onbudsnman shall inmediately nake such referral

(g) Nothing in this section shall prohibit the disclosure by an
onbudsman, state onbudsnan, or | ocal onbudsman entity of non-identifying
aggregate data for nonitoring or reporting purposes to the state office
for the aging or agency in which a |ocal onbudsman entity is
organi zational Iy | ocat ed.

(h) Any information accessed pursuant to this subdivision by a
| ong-term care onbudsman or | ocal onbudsman entity shall only be used
for the purposes of the long-term care onmbudsnan program Any use of
such information other than for the purposes of the long-termcare
onbudsman program or purposes authorized under this section may
constitute grounds for the designation of such onmbudsman or | ocal
onbudsman entity to be renoved.

7. Access to long-termcare facilities. An onbudsman or state
onbudsman shal|l have authority to enter all long-termcare facilities at
any tinme during a facility's regul ar business hours or regular visiting
hours, and at any other tine when access may be required by the
circunstances to be investigated and shall have access to all residents



and/or the resident representative to performall functions and duties
enuner at ed herein.

8. Noninterference. No long-termcare facility shall:

(a) refuse to permt an onbudsman or state onbudsnman entry into such
facility or, interfere with, or refuse to cooperate with an onbudsman or
state onmbudsnman carrying out their mandated duties and responsibilities
set forth in this section and any regul ati ons pronul gated pursuant
t her et o;

(b) retaliate agai nst an onbudsnan or state onbudsman for carryi ng out
his or her nandated duties and responsibilities set forth in this
section and any regul ati ons promul gated pursuant thereto;

(c) refuse to permt residents or staff to comrunicate freely and
privately with an onbudsnan; or

(d) retaliate or discrimnate against any resident, resident
representative, conplainant, or staff nenber for filing a conplaint
with, providing information to, or otherw se cooperating with any
onbudsman or state ombudsnman. Any resident who has reason to believe
that he or she may have been discrimnated or retaliated against in
vi ol ati on of subdivision eight of this section may file a conplaint with
t he conm ssioner of health pursuant to subdivision ten of section
twenty-ei ght hundred one-d of the public health | aw

9. Failure to cooperate. Any such facility that violates the
provi si ons of subdivision eight of this section shall be subject to the
appropriate sanctions pursuant to section twenty-ei ght hundred three-c
of the public health | aw, and acconpanying regulations, if such facility
is a residential healthcare facility or section four hundred sixty-d of
the social services |law, and acconpanying regulations, if such facility
is an adult care facility.

10. Conflict of interest. The state office for the aging and the state
onbudsman shal | consi der both the organi zati onal and i ndivi dual
conflicts of interest that may inpact the effectiveness and credibility
of the work of the office of the state |long-term care onbudsnman. In so
doing, both the state office for the aging and the state onbudsnan shal
be responsible to identify actual and potential conflicts and, where a



conflict has been identified, to renove or renedy such conflict as set
forth in paragraphs (b) and (d) of this subdivision.

(a) ldentifying conflicts of interest. In identifying conflicts of
interest, the state office for the aging and the state onbudsnman shal
consi der the organi zational conflicts that may inpact the effectiveness
and credibility of the work of the office of the state |long-termcare
onbudsman. Organi zati onal conflicts of interest include, but are not
limted to, placenment of the office of the state long-termcare
onbudsman, or requiring that a state onbudsnan or |ong-termcare
onbudsman performconflicting activities, in an organization that:

(1) is responsible for licensing, surveying, or certifying |ong-term
care facilities;

(2) is responsible for licensing, surveying, or certifying |ong-term
care services;

(3) is an association (or an affiliate of such an associ ation) of
|l ong-termcare facilities, or of any other residential facilities for
ol der individuals or individuals with disabilities;

(4) has any ownership or investnent interest (represented by equity,
debt, or other financial relationship) in, or receives grants or
donations from a long-termcare facility;

(5) has governing board nmenbers with any ownership, investnent, or
enpl oynment interest in long-termcare facilities;

(6) provides long-termcare to residents of long-termcare facilities,
i ncludi ng the provision of personnel for long-termcare facilities or
t he operation of prograns which control access to or services for
|l ong-termcare facilities;

(7) provides long-termcare services, including progranms carried out
under a Medi caid wai ver approved under section 1115 of the Soci al
Security Act (42 U. S.C. 1315) or under subsection (b) or (c) of section
1915 of the Social Security Act (42 U S.C 1396n), subsection (i), (j),
or (k) of section 1915 of the Social Security Act (42 U S.C 1396n);

(8) provides long-termcare case nanagenent;

(9) provides long-termcare coordination or case nanagenent for
residents of long-termcare facilities;

(10) sets reinbursenent rates for long-termcare facilities;

(11) sets reinbursenent rates for long-termcare services;

(12) provides adult protective services;



(13) is responsible for eligibility determ nations regardi ng Medicaid
or other public benefits for residents of long-termcare facilities;

(14) conducts preadm ssion screening for long-termcare facility
pl acenent s;

(15) nmkes deci sions regardi ng adm ssion or discharge of individuals
to or fromlong-termcare facilities; or

(16) provides guardi anship, conservatorship, or other fiduciary or
surrogat e deci sion-maki ng services for residents of |long-termcare
facilities.

(b) Renoving or renedyi ng organi zational conflicts. The state office
for the aging and the state onbudsman shall identify and take steps to
renove or renmedy conflicts of interest between the office of the state
| ong-term care onbudsman and the state office for the aging or other
agency carrying out the state |long-term care onbudsman program

(1) The state ombudsnman shall identify organizational conflicts of
interest in the state |ong-term care onbudsman program and descri be
steps taken to renove or renedy conflicts within the annual report
submtted to the assistant secretary through the national onmbudsman
reporting system

(2) Where the office of the state |long-term care onbudsnman is | ocated
Wi thin or otherwi se organizationally attached to the state office for
the aging, the office for the aging shall:

(A) take reasonable steps to avoid internal conflicts of interest;

(B) establish a process for review and identification of internal
conflicts;

(C) take steps to renove or renmedy conflicts;

(D) ensure that no individual, or nenber of the inmediate fam |y of an
i ndi vidual, involved in the designating, appointing, otherw se selecting
or termnating the state onbudsman is subject to a conflict of interest;
and

(E) assure that the state onbudsman has di scl osed such conflicts and
descri bed steps taken to renove or renedy conflicts within the annual
report submitted to the assistant secretary through the national
onbudsman reporting system

(3) Wiere the state office for the aging is unable to adequately
renove or renmedy a conflict, it shall carry out the state long-termcare
onbudsman program by contract or other arrangenent with a public agency



or nonprofit private organi zation. The state office for the agi ng may
not enter into a contract or other arrangenent to carry out the state

| ong-term care onbudsman programif the other entity, and may not
operate the office of the state |ong-termcare onbudsman directly if it:

(A) is responsible for licensing, surveying, or certifying |ong-term
care facilities;

(B) is an association (or an affiliate of such an associ ati on) of
|l ong-termcare facilities, or of any other residential facilities for
ol der individuals or individuals with disabilities; or

(C has any ownership, operational, or investnent interest
(represented by equity, debt, or other financial relationship) in a
|l ong-termcare facility.

(4) Where the state office for the aging carries out the state
| ong-term care onbudsman program by contract or other arrangenent with a
public agency or nonprofit private organi zation, the state office for
t he agi ng shall:

(A) prior to contracting or making anot her arrangenent, take
reasonabl e steps to avoid conflicts of interest in such agency or
organi zation which is to carry out the state | ong-term care onbudsman
program and to avoid conflicts of interest in the state office for the
agi ng oversight of the contract or arrangenent;

(B) establish a process for periodic review and identification of
conflicts;

(C) establish criteria for approval of steps taken by the agency or
organi zation to renmedy or renove conflicts;

(D) require that such agency or organi zation have a process in place
to:

(i) take reasonable steps to avoid conflicts of interest, and

(ii) disclose identified conflicts and steps taken to renove or renedy
conflicts to the state office for the aging for review and approval.

(5) Where an agency or organization carrying out the state |l ong-term
care onbudsman program by contract or other arrangenment devel ops a
conflict and is unable to adequately renove or renedy a conflict, the
state office for the aging shall either operate the state |ong-termcare
onbudsman programdirectly or by contract or other arrangenent with
anot her public agency or nonprofit private organization. The state
office for the aging shall not enter into such contract or other



arrangenent with an agency or organi zation which is responsible for
licensing or certifying long-termcare facilities in the state or is an
association (or affiliate of such an association) of long-termcare
facilities.

(6) Where | ocal onbudsman entities provide onbudsnan services, the
state ombudsman shall :

(A) prior to designating or renew ng designation, take reasonable
steps to avoid conflicts of interest in any agency which may host a
| ocal onbudsman entity,

(B) establish a process for periodic review and identification of
conflicts of interest with the | ocal onbudsnan entity in any agencies
hosting a | ocal ombudsnan entity,

(C require that such agencies disclose identified conflicts of
interest with the |ocal onbudsman entity and steps taken to renove or
renmedy conflicts within such agency to the state onbudsnan

(D) establish criteria for approval of steps taken to renedy or renove
conflicts in such agencies, and

(E) establish a process for review of and criteria for approval of
plans to renove or renmedy conflicts with the |ocal onmbudsnman entity in
such agenci es.

(7) Failure of an agency hosting a | ocal onmbudsnan entity to disclose
a conflict to the office of the state | ong-term care onbudsman or
inability to adequately renove or renmedy a conflict shall constitute
grounds for refusal, suspension, or renoval of designation of the |ocal
onbudsman entity by the state onmbudsnan.

(c) ldentifying individual conflicts of interest. (1) In identifying
conflicts of interest, the state office for the aging and the state
onbudsman shal | consider individual conflicts that may inpact the
effectiveness and credibility of the work of the office of the state
| ong-term care onbudsman or | ocal |ong-term care onbudsnan program

(2) Individual conflicts of interest for the state onbudsman,
| ong-term care onbudsnmen, and nmenbers of their inmediate fam |y include,
but are not limted to:

(A) direct involvenent in the licensing or certification of a
|l ong-termcare facility or of a provider of a |ong-termcare service;

(B) ownership, operational, or investnment interest (represented by
equity, debt, or other financial relationship) in an existing or



proposed |ong-termcare facility or a long-termcare service;

(C enploynment of an individual by, or participation in the nanagenent
of, along-termcare facility in the service area or by the owner or
operator of any long-termcare facility in the service area;

(D) receipt of, or right to receive, directly or indirectly,
remuneration (in cash or in kind) under a conpensation arrangenent with
an owner or operator of a long-termcare facility;

(E) accepting gifts or gratuities of significant value froma
|l ong-termcare facility or its nanagenent, a resident or a resident
representative of a long-termcare facility in which the state onbudsman
or long-term care onbudsman provi de services (except where there is a
personal relationship with a resident or resident representative which
is separate fromthe individual's role as state onbudsman or | ong-term
care onbudsman);

(F) accepting noney or any other consideration from anyone ot her than
the office of the state long-term care onmbudsnan, or an entity approved
by the state onbudsman, for the performance of an act in the regular
course of the duties of the state onbudsman or |ong-term care onbudsman
wi t hout state onbudsman approval ;

(G serving as guardi an, conservator, or in another fiduciary or
surrogat e deci sion-maki ng capacity for a resident of a long-termcare
facility in which the state onbudsman or | ong-term care onbudsman
provi des services; and

(H) serving residents of a facility in which an inmediate famly
menber resides.

(d) Renoving or renedying individual conflicts. (1) The state office
for the aging or state onbudsman shall devel op and inpl enment policies
and procedures to ensure that no state onmbudsnan or |ong-termcare
onbudsman are required or permtted to hold positions or performduties
that would constitute a conflict of interest as set forth in paragraph
(c) of this subdivision. This rule does not prohibit the state office
for the aging or state onbudsman from havi ng policies or procedures that
exceed these requirenents.

(2) When considering the enploynent, appointment, or designation of an
i ndi vidual as the state onbudsman or as a | ong-term care onbudsman, the
state office for the aging or other enploying or appointing entity
shal I :



(A) take reasonable steps to avoid enpl oyi ng, appointing, or
designating an individual who has an unrenedi ed conflict of interest or
who has a nmenber of the imediate famly with an unrenedi ed conflict of
i nterest;

(B) take reasonable steps to avoid assigning an individual to perform
duties which would constitute an unremedi ed conflict of interest;

(C) establish a process for periodic review and identification of
conflicts of state ombudsnman and | ong-term care onbudsnen; and

(D) take steps to renove or renmedy conflicts.

(3) I'n no circunstance shall the entity which appoints, enploys, or
desi gnates the state onbudsnman appoint, enploy, or designate an
i ndi vi dual as the state onbudsman who:

(A) has direct involvenent in the licensing or certification of a
|l ong-termcare facility;

(B) has an ownership or investnent interest (represented by equity,
debt, or other financial relationship) in a long-termcare facility.

Di vestnment within a reasonabl e period may be consi dered an adequate
renedy to this conflict;

(C has been enployed by or participating in the nanagenent of a
|l ong-termcare facility within the previous twelve nonths; or

(D) receives, or has the right to receive, directly or indirectly,
remuneration (in cash or in kind) under a conpensation arrangenent with
an owner or operator of a long-termcare facility.

(4) I'n no circunstance shall the state office for the aging or an
agency hosting a | ocal onbudsnman entity appoint, enploy, or designate an
i ndi vidual, nor shall the state onbudsman designate an individual, as a
| ong-term care onbudsman who:

(A) has direct involvenent in the licensing or certification of a
|l ong-termcare facility;

(B) has an ownership or investnent interest (represented by equity,
debt, or other financial relationship) in a long-termcare facility.

Di vestnment within a reasonabl e period may be consi dered an adequate
renedy to this conflict;

(C receives, directly or indirectly, renuneration (in cash or in
ki nd) under a conpensation arrangenent with an owner or operator of a
|l ong-termcare facility; or

(D) is enployed by, or participating in the managenent of, a long-term



care facility.

(i) An agency which appoints or enploys |ong-term care onbudsnmen shal
nmake efforts to avoid appointing, enploying, or designating an
i ndi vidual as a long-term care onbudsnman who has been enpl oyed by or
participating in the managenent of a long-termcare facility within the
previ ous twel ve nont hs.

(ii) Were such individual is appointed, enployed, or designated, the
agency shall take steps to remedy the conflict.

11. Cvil inmunity. Notwi thstanding any other provision of |aw,
onbudsnmen desi gnated under this section shall be included within the
definition of enployee as set forth in section seventeen of the public
officers I aw and shall be defended and indemified in accordance with
the provisions of article two of such | aw.

12. Grievance process. In addition to the provisions listed in this
section, the state ombudsnman shall recomrend policies and procedures for
the recei pt and review of grievances regardi ng determ nations or actions
of the state ombudsman or onbudsnen to the director of the state office
for the aging.

13. Regul ations. The director of the state office for the aging, in
consultation with the state onbudsnan, is authorized to promnul gate
regul ations to inplenent the provisions of this section.

14. Annual report. On or before March thirty-first, two thousand five,
and annually thereafter, the state onbudsman shall submt to the
governor, conm ssioner of the federal adm nistration on aging, speaker
of the assenbly, tenporary president of the senate, director of the
state office for the aging, conm ssioner of the departnent of health,
and the conm ssioner of children and famly services a report and nake
such report available to the public:

(a) describing the activities carried out by the office of the state
| ong-term care onbudsman during the prior cal endar year

(b) containing and anal yzing data relating to conplaints and
conditions in long-termcare facilities and to residents for the purpose
of identifying and resolving significant problens, including an



exam nation of any recurring conplaints to determne if there are
system c issues in such facilities;

(c) evaluating the problens experienced by, and the conpl ai nts made by
or on behal f of, residents;

(d) containing recomendati ons for appropriate state |egislation,
rul es and regul ati ons and other action based on data col |l ected pursuant
to this section, concerns raised by residents and fam |ies of residents,
and observations made when visiting long-termcare facilities, to
i nprove the quality of the care and life of the residents, protecting
the health, safety and welfare and rights of the residents and resol ving
resident conplaints and identified problens or barriers;

(e) containing an analysis of the success of the |ong-termcare
onbudsman program including success in providing services to residents;

(f) describing barriers that prevent the optiml operation of the
onbudsman program

(g) describing any organi zational conflicts of interest in the
onbudsman programthat have been identified and the steps taken to
renove or renmedy such conflicts;

(h) containing all conplaints received by the state onbudsnan rel ating
to long-termcare facilities including but not limted to conplaints
t hat suggest the possible occurrence of physical abuse, m streatnent,
negl ect or Medicaid fraud, listed by type of conplaint, facility nane
and by region;

(i) containing the nunber of visits to each long-termcare facility,
listed by facility name and by region, and nanmes of |long-termcare
facilities that did not receive any visits in the prior year; and

(j) any other matters as the state onbudsman, in consultation with the
director of the state office for the aging, determ nes to be
appropri ate.

15. Qutreach and awareness program The state |ong-term care onbudsman
shall facilitate and coordinate the planning and inplenentation of an
outreach and awareness programto advertise and pronote the | ong-term
care onbudsman program and to recruit additional onbudsnmen. Such program
shall utilize educational and informational materials including, but not
limted to, nmedia advertising, billboards, social nedia and the official
website of the |ong-term care onbudsman program






