8§ 6908. Exenpt persons. 1. This article shall not be construed:

a. As prohibiting (i) the donmestic care of the sick, disabled or
injured by any fam |y nenber, household nenber or friend, or person
enpl oyed primarily in a donestic capacity who does not hold hinself or
hersel f out, or accept enploynent as a person |icensed to practice
nursi ng under the provision of this article; provided that if such
person is renmunerated, the person does not hold hinself or herself out
as one who accepts enploynent for perform ng such care; or the
adm ni stration of nedications or treatnment by child day care providers
or enpl oyees or caregivers of child day care prograns where such
provi ders, enployees or caregivers are acting under the direction and
authority of a parent of a child, |egal guardian, |egal custodian, or an
adult in whose care a child has been entrusted and who has been
aut hori zed by the parent to consent to any health care for the child and
in conpliance with the regul ations of the office of children and famly
services pertaining to the admnistration of nedications and treatnent;
or

(ii) any person fromthe donestic adm nistration of famly renedies;
or

(iii) the providing of care by a person acting in the place of a
person exenpt under clause (i) of this paragraph, but who does hold
hi nsel f or herself out as one who accepts enpl oynent for perform ng such
care, where nursing services are under the instruction of a |Iicensed
nurse, or under the instruction of a patient or famly or household
menber determ ned by a registered professional nurse to be
self-directing and capabl e of providing such instruction, and services
are provi ded under section three hundred sixty-five-f of the soci al
services law, or

(iv) the furnishing of nursing assistance in case of an emergency; or

(v) tasks provided by a direct support staff in prograns certified or
approved by the office for people with devel opnental disabilities, when
performed under the supervision of a registered professional nurse and
pursuant to a nmenorandum of understandi ng between the office for people
wi th devel opnental disabilities and the departnent, in accordance with
and pursuant to an authorized practitioner's ordered care, provided
that: (1) a registered professional nurse determnes, in his or her



prof essi onal judgnment, which tasks are to be perforned based upon the
conplexity of the tasks, the skill and experience of the direct support
staff, and the health status of the individual being cared for; (2) only
a direct support staff who has conpleted training as required by the
commi ssioner of the office for people with devel opnental disabilities
may performtasks pursuant to this subparagraph; (3) appropriate
protocol s shall be established to ensure safe adm ni stration of

nmedi cations; (4) a direct support staff shall not assess the medication
needs of an individual; (5) adequate nursing supervision is provided,

i ncluding training and periodic inspection of performance of the tasks.
The anmount and type of nursing supervision shall be determ ned by the
regi stered professional nurse responsible for supervising such task
based upon the conplexity of the tasks, the skill and experience of the
di rect support staff, and the health status of the individual being
cared for; (6) a direct support staff shall not be authorized to perform
any tasks or activities pursuant to this subparagraph that are outside
the scope of practice of a licensed practical nurse; (7) a direct
support staff shall not represent hinself or herself, or accept

enpl oynent, as a person licensed to practice nursing under the
provisions of this article; (8) direct support staff providing

medi cati on admi ni stration, tube feeding, or diabetic care shall be
separately certified, and shall be recertified on an annual basis; (9)
the regi stered professional nurse shall ensure that there is a consuner
speci fic medi cation sheet for each nedication that is adm nistered; and
(10) appropriate staffing ratios shall be determ ned by the office for
peopl e with devel opnental disabilities and the departnent to ensure
adequat e nursing supervision. No direct support staff shall perform
tasks under this subparagraph until the office for people with

devel opnental disabilities and the departnent have entered into a

menor andum of understanding to effectuate the provisions of this

subpar agraph. The office for people with devel opnental disabilities
shall conplete a crimnal background check pursuant to section 16.33 of
the nental hygi ene | aw and an agency background check pursuant to
section 16.34 of the nental hygiene |aw on the direct support staff
prior to the commencenent of any provision of service provided under

t hi s subparagraph if such direct support staff is a new hire.

I ndi vi dual s provi ding supervision or direct support tasks pursuant to



t hi s subparagraph shall have protection pursuant to sections seven
hundred forty and seven hundred forty-one of the |abor |aw, where
appl i cabl e;

b. As including services given by attendants in institutions under the
jurisdiction of or subject to the visitation of the state departnent of
mental hygi ene if adequate nedi cal and nursing supervision is provided,

c. As prohibiting such performance of nursing service by students
enrolled in registered schools or progranms as may be incidental to their
course of study;

d. As prohibiting or preventing the practice of nursing in this state
by any legally qualified nurse or practical nurse of another state,
provi nce, or country whose engagenent requires himor her to acconpany
and care for a patient tenporarily residing in this state during the
period of such engagenent provi ded such person does not represent or
hol d hinself or herself out as a nurse or practical nurse registered to
practice in this state;

e. As prohibiting or preventing the practice of nursing in this state
during an enmergency or disaster by any legally qualified nurse or
practical nurse of another state, province, or country who nay be
recruited by the Anerican National Red Cross or pursuant to authority
vested in the state civil defense conmm ssion for such energency or
di saster service, provided such person does not represent or hold
hi nsel f or herself out as a nurse or practical nurse registered to
practice in this state;

f. As prohibiting or preventing the practice of nursing in this state,
i n obedience to the requirenents of the laws of the United States, by
any comm ssioned nurse officer in the armed forces of the United States
or by any nurse enployed in the United States veterans adm nistration or
United States public health service while engaged in the performance of
the actual duties prescribed for himor her under the United States
statutes, provided such person does not represent or hold hinself or
hersel f out as a nurse registered to practice in this state; or



g. As prohibiting the care of the sick when done in connection with
the practice of the religious tenets of any church.

h. As prohibiting the provision of psychotherapy as defined in
subdi vi sion two of section eighty-four hundred one of this title to the
extent perm ssible within the scope of practice of nursing as defined in
this title, by any not-for-profit corporation or education corporation
providing services within the state and operating under a waiver
pursuant to section sixty-five hundred three-a of this title, provided
that such entities offering such psychot herapy services shall only
provi de such services through an individual appropriately |icensed or
ot herwi se aut horized to provide such services or a professional entity
authorized by law to provide such services.

* 2. This article shall not be construed as prohibiting advanced tasks
provi ded by an advanced hone health aide in accordance with regul ations
devel oped by the conm ssioner, in consultation with the conm ssi oner of
health. At a mininmum such regul ations shall:

a. specify the advanced tasks that may be perfornmed by advanced hone
heal t h ai des pursuant to this subdivision. Such tasks shall include the
adm ni stration of nedications which are routine and prefilled or
ot herwi se packaged in a manner that pronotes relative ease of
adm ni stration, provided that adm ni stration of nedications by
i njection, sterile procedures, and central |ine naintenance shall be
prohi bited. Provided, however, such prohibition shall not apply to
injections of insulin or other injections for diabetes care, to
i njections of |ow nolecular weight heparin, and to pre-filled
aut o-i nj ecti ons of nal oxone and epi nephri ne for energency purposes, and
provi ded, further, that entities enployi ng advanced hone heal th ai des
pursuant to this subdivision shall establish a systematic approach to
address drug diversion;

b. provide that advanced tasks perforned by advanced hone heal th ai des
may be perforned only under the direct supervision of a registered
prof essional nurse licensed in New York state, as set forth in this
subdi vi si on and subdi vi si on ei ght of section sixty-nine hundred nine of



this article, where such nurse is enployed by a hone care services
agency licensed or certified pursuant to article thirty-six of the
public health law, a hospice programcertified pursuant to article forty
of the public health |aw, or an enhanced assisted |living residence

|l i censed pursuant to article seven of the social services |aw and
certified pursuant to article forty-six-B of the public health law. Such
nur si ng supervi sion shall:

(i) include training and periodi c assessnent of the perfornance of
advanced t asks;

(ii) be determ ned by the registered professional nurse responsible
for supervising such advanced tasks based upon the conplexity of such
advanced tasks, the skill and experience of the advanced hone health
aide, and the health status of the individual for whom such advanced
tasks are being perforned,

(iii) include a conprehensive initial and thereafter regular and
ongoi ng assessnent of the individual's needs;

(iv) include as a requirenent that the supervising registered
prof essi onal nurse shall visit individuals receiving services for the
pur pose of supervising the services provided by advanced honme health
ai des no less than once every two weeks and include as a requirenent
that a registered professional nurse shall be avail able by tel ephone to
t he advanced hone health aide twenty-four hours a day, seven days a
week, provided that a regi stered professional nurse shall be avail abl e
to visit an individual receiving services as necessary to protect the
health and safety of such individual; and

(v) as shall be specified by the comm ssioner, be provided in a manner
that takes into account individual care needs, case m x conplexity and
geographi c considerations and provide that the nunber of individuals
served by a supervising registered professional nurse is reasonabl e and
prudent .

c. establish a process by which a registered professional nurse may
assi gn advanced tasks to an advanced hone heal th ai de. Such process
shal | include, but not be limted to:

(i) allow ng assignnment of advanced tasks to an advanced home health
ai de only where such advanced hone health ai de has denonstrated to the
satisfaction of the supervising registered professional nurse conpetency



in every advanced task that such advanced hone health aide is authorized
to perform a willingness to perform such advanced tasks, and the
ability to effectively and efficiently comrunicate with the individual
recei ving services and understand such individual's needs;

(ii) prohibiting assignnent of advanced tasks to an advanced hone
health aide if the individual receiving services declines to be served
by an advanced home heal t h ai de;

(iii) authorizing the supervising registered professional nurse to
revoke any assigned advanced task from an advanced hone health aide for
any reason; and

(iv) authorizing nmultiple registered professional nurses to jointly
agree to assign advanced tasks to an advanced hone health ai de, provided
further that only one registered professional nurse shall be required to
determne if the advanced hone heal th ai de has denonstrated conpetency
in the advanced task to be perforned,;

d. provide that advanced tasks may be performed only in accordance
wi th and pursuant to an authorized health practitioner's ordered care;

e. provide that only a certified honme health aide may perform advanced
tasks as an advanced honme health ai de when such ai de has:

(i) at | east one year of experience providing either home health or
personal care services, or a conbination of the sane;

(ii) conpleted the requisite training and denonstrated conpetencies of
an advanced hone health aide as determ ned by the comm ssioner in
consultation with the comm ssioner of health;

(iii) successfully conpl eted conpetency exam nations satisfactory to
t he conmmi ssioner in consultation with the comm ssioner of health; and

(iv) neets other appropriate qualifications as determ ned by the
commi ssioner in consultation with the comm ssioner of health;

f. provide that only an individual who is listed in the hone care
services registry maintained by the departnment of health pursuant to
section thirty-six hundred thirteen of the public health |Iaw as having
satisfied all applicable training requirenents and havi ng passed the
appl i cabl e conpet ency exam nati ons and who neets other requirenments as
set forth in regulations issued by the conm ssioner of health pursuant



t o subdi vision seventeen of section thirty-six hundred two of the public
health | aw nay perform advanced tasks pursuant to this subdivision and
may hold hinself or herself out as an advanced hone heal th aide;

g. establish mninmmstandards of training for the performance of
advanced tasks by advanced home health aides, including didactic
training, clinical training, and a supervised clinical practicumwth
standards set forth by the comm ssioner of health;

h. provide that advanced hone health aides shall receive case-specific
trai ning on the advanced tasks to be assigned by the supervising nurse,
provi ded that additional training shall take place whenever additional
advanced tasks are assigned,

i. prohibit an advanced hone heal th aide from hol ding hinself or
hersel f out, or accepting enploynent as, a person licensed to practice
nursi ng under the provisions of this article;

j. provide that an advanced home health aide is not required nor
permtted to assess the nedication or nedical needs of an individual;

k. provide that an advanced honme health ai de shall not be authorized
to performany advanced tasks or activities pursuant to this subdivision
that are outside the scope of practice of a |licensed practical nurse or
any advanced tasks that have not been appropriately assigned by the
supervi sing regi stered professional nurse;

| . provide that an advanced honme health ai de shall docunent al
advanced tasks provided to an individual, including nedication
adm nistration to each individual through the use of a medication
adm ni stration record; and

m provide that the supervising registered professional nurse shal
retain the discretion to decide whether to assign advanced tasks to
advanced honme health ai des under this program and shall not be subject
to coercion, retaliation, or the threat of retaliation; in devel oping
such regul ations, the comm ssioner shall take into account the



reconmendati ons of a workgroup of stakehol ders convened by the
conmmi ssi oner of health in consultation with the conm ssioner for the
pur pose of providing guidance on the foregoing.
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