8 6510. Proceedings in cases of professional msconduct. In cases of
prof essi onal m sconduct the proceedings shall be as foll ows:

1. Prelimnary procedures.

a. Conplaint. A conplaint of a licensee's professional m sconduct may
be made by any person to the education departnent.

b. Investigation. The department shall investigate each conpl ai nt
whi ch al | eges conduct constituting professional msconduct. The results
of the investigation shall be referred to the professional conduct
of fi cer designated by the board of regents pursuant to section
sixty-five hundred six of this article. If such officer decides that
there is not substantial evidence of professional m sconduct or that
further proceedings are not warranted, no further action shall be taken.
I f such officer, after consultation with a professional nenber of the
applicable state board for the profession, determ nes that there is
substanti al evidence of professional msconduct, and that further
proceedi ngs are warranted, such proceedi ngs shall be conducted pursuant
to this section. |If the conplaint involves a question of professional
expertise, then such officer nmay seek, and if so shall obtain, the
concurrence of at |east two nenbers of a panel of three nenbers of the
appl i cabl e board. The departnent shall cause a prelimnary review of
every report made to the department pursuant to section twenty-eight
hundred three-e as added by chapter eight hundred sixty-six of the |aws
of nineteen hundred eighty and sections forty-four hundred five-b of the
public health law and three hundred fifteen of the insurance law, to
determ ne if such report reasonably appears to reflect conduct
warranting further investigation pursuant to this subdivision.

b-1. Legally protected health activities. The departnment shall not
charge a licensee, acting within their scope of practice, with
prof essi onal m sconduct as defined in section sixty-five hundred ni ne of
this subarticle, or cause a conplaint made by any person to the
departnment to be investigated beyond a prelimnary review, solely on the
basis that such |licensee engaged in legally protected health activity,
as defined by section 570.17 of the crimnal procedure |aw. Such



prelimnary review shall determne if such report reasonably appears to
reflect conduct warranting further investigation pursuant to this
par agr aph.

c. Charges. In all disciplinary proceedi ngs ot her than those
term nated by an admi nistrative warning pursuant to paragraph a of
subdi vision two of this section, the departnent shall prepare the
charges. The charges shall state the alleged professional m sconduct and
shall state concisely the material facts but not the evidence by which
the charges are to be proved.

d. Records and reports as public information. In all disciplinary
proceedi ngs brought pursuant to this section or in any voluntary
settlenent of a conplaint between the |icensee and the departnent, the
departnment shall notify the licensee in witing that the record and
reports of such disciplinary proceeding or of such voluntary settl enment
shall be considered matters of public information unless specifically
excepted in this article, or in any other |aw or applicable rule or
regul ati on.

e. Service of charges and notice of hearing. In order to comrence
di sciplinary proceedings under this title, service of a copy of the
charges and notice of hearing nust be conpleted twenty days before the
date of the hearing if by personal delivery, and nust be conpl eted
twenty-five days before the date of the hearing if by any other nethod.

f. Service of charges and of notice of hearing upon a natural person.
Personal service of the charges and notice of any hearing pursuant to
subdi vision two or three of this section upon a natural person shall be
made by any of the follow ng nethods:

(1) by delivery within the state to the person to be served; or

(2) by delivery within the state to a person of suitable age and
di scretion at the actual place of business, dwelling place or usual
pl ace of abode of the person to be served and either: (i) by mailing by
certified mail, return receipt requested, to the person to be served at
his or her |ast known residence, or (ii) by mailing by certified mail,
return recei pt requested, to the person to be served at his or her |ast



address on file with the division of |icensing services of the
departnment in an envel ope bearing the | egend "personal and
confidential," provided that, in either case: such delivery and mailing
shall be effected within twenty days of each other; service pursuant to
t hi s subparagraph shall be conplete ten days after either the delivery,
or the mailing, whichever is later; and proof of service shall, anong
ot her things, identify such person of suitable age and discretion and
state the date, time and place of such service; or

(3) where service under subparagraphs one and two of this paragraph
cannot be nade with due diligence, a copy of the charges and the notice
of hearing shall be served by certified mail, return receipt requested,
to the person's | ast known address on file with the division of
| i censing services of the departnment or by affixing the changes and the
notice of hearing to the door of either the actual place of business,
dwel I'i ng pl ace or usual place of abode of the person to be served;
provi ded that: service pursuant to this subparagraph shall be conplete
ten days after such mailing, and proof of service shall set forth the
departnment's efforts of due diligence.

g. Service of charges and notice of hearing outside of the state. A
nat ural person subject to the jurisdiction of the departnment may be
served with a copy of the charges and the notice of hearing outside of
the state in the sane manner as service is nade within the state, by any
person aut horized to make service within the state of New York or by any
person aut horized to make service by the laws of the state, territory,
possession or country in which service is nade or by any duly qualified
attorney or equivalent in such jurisdiction.

2. Expedited procedures.

a. Violations. Violations involving professional m sconduct of a m nor
or technical nature may be resol ved by expedited procedures as provided
in paragraph b or ¢ of this subdivision. For purposes of this
subdi vi sion, violations of a mnor or technical nature shall include,
but shall not be limted to, isolated instances of violations concerning
prof essi onal advertising or record keeping, and other isol ated
vi ol ati ons which do not directly affect or inpair the public health,



wel fare or safety. The board of regents shall nake reconmendations to
the |l egislature on or before June first, nineteen hundred ei ghty-one,
for the further definition of violations of a mnor or technical nature.
The initial instance of any violation of a mnor or technical nature may
be resol ved by the issuance of an adm nistrative warni ng pursuant to
paragraph b of this subdivision. Subsequent instances of simlar
violations of a mnor or technical nature within a period of three years
may be resolved by the procedure set forth in paragraph c of this
subdi vi si on.

b. Adm nistrative warning. If a professional conduct officer, after
consultation with a professional nenber of the state board, detern nes
that there is substantial evidence of professional msconduct but that
it is aninitial violation of a mnor or technical nature which would
not justify the inposition of a nore severe disciplinary penalty, the
matter may be term nated by the issuance of an adm nistrative warning.
Such war ni ngs shall be confidential and shall not constitute an
adj udi cation of guilt or be used as evidence that the licensee is guilty
of the alleged m sconduct. However, in the event of a further allegation
of simlar msconduct by the same |icensee, the matter may be reopened
and further proceedings instituted as provided in this section.

c. Determ nation of penalty on uncontested mnor violations. If a
prof essi onal conduct officer, after consultation with a professional
menber of the state board, determnes that there is substantial evidence
of a violation of a mnor or technical nature, and of a nature
justifying a penalty as specified in this paragraph, the departnent may
prepare and serve charges either by personal service or by certified
mai |, return recei pt requested. Such charges shall include a statenent
that unless an answer is received within twenty days denying the
charges, the matter shall be referred to a violations conmttee
consisting of at |east three nenbers of the state board for the
prof ession, at |east one of whomshall be a public representative, for
determ nation. The viol ations panel shall be appointed by the executive
secretary of the state board. The |icensee shall be given at |east
fifteen days notice of the time and place of the nmeeting of the
violations comrittee and shall have the right to appear in person and by



an attorney and to nake a statement to the conmittee in mtigation or
expl anati on of the m sconduct. The departnent may appear and make a
statenent in support of its position. The violations cormttee may issue
a censure and reprimand, and in addition, or in the alternative, nay

i npose a fine not to exceed five hundred dollars for each specification
of mnor, or technical msconduct. If the fine is not paid within three
nonths the natter may be reopened and shall be subject to the hearing
and regents decision procedures of this section. The determ nation of

t he panel shall be final and shall not be subject to the regents

deci sion procedures of this section. If an answer is filed denying the
charges, the matter shall be processed as provided in subdivision three
of this section.

d. Convictions of crimes or adm nistrative violations. In cases of
prof essi onal m sconduct based solely upon a violation of subdivision
five of section sixty-five hundred nine of this article, the
prof essi onal conduct officer may prepare and serve the charges and may
refer the matter directly to a regents review conmttee for its review
and report of its findings, determnation as to guilt, and
reconmendation as to the nmeasure of discipline to be inmposed. In such
cases the notice of hearing shall state that the licensee nay file a
written answer, brief and affidavits; that the |licensee may appear
personal |y before the regents review conmttee, nay be represented by
counsel and nay present evidence or sworn testinony on behal f of the
| i censee, and the notice may contain such other infornmation as may be
consi dered appropriate by the departnent. The departnent may al so
present evidence or sworn testinony at the hearing. A stenographic
record of the hearing shall be nade. Such evidence or sworn testinony
offered at the neeting of the regents review conmttee shall be limted
to evidence and testinony relating to the nature and severity of the
penalty to be inposed upon the |icensee. The presiding officer at the
nmeeting of the regents review committee may, in his or her discretion,
reasonably limt the nunber of w tnesses whose testinony will be
received and the length of tine any witness will be pernmtted to
testify. Inlieu of referring the matter to the board of regents, the
regents review commttee may refer any such matter for further
proceedi ngs pursuant to paragraph b or c¢ of this subdivision or



subdi vi sion three of this section.

3. Adversary proceedi ngs. Contested disciplinary proceedi ngs and ot her
di sciplinary proceedi ngs not resolved pursuant to subdivision tw of
this section shall be tried before a hearing panel of the appropriate
state board as provided in this subdivision.

a. Notice of hearing. The departnent shall set the time and pl ace of
the hearing and shall prepare the notice of hearing. The notice of
hearing shall state (1) the time and place of the hearing, (2) that the
licensee nmay file a witten answer to the charges prior to the hearing,
(3) that the licensee nmay appear personally at the hearing and may be
represented by counsel, (4) that the licensee shall have the right to
produce w tnesses and evidence in his behalf, to cross-exam ne w tnesses
and exam ne evi dence produced against him and to issue subpoenas in
accordance with the provisions of the civil practice |law and rul es, (5)
that a stenographic record of the hearing will be nade, and (6) such
other information as nay be consi dered appropriate by the departnent.

b. Hearing panel. The hearing shall be conducted by a panel of three
or nore nenbers, at |east two of whom shall be nenbers of the applicable
state board for the profession, and at |east one of whomshall be a
public representative who is a nenber of the applicable state board or
of the state board for another profession |licensed pursuant to this
title. The executive secretary for the applicable state board shal
appoi nt the panel and shall designate its chairperson. After the
commencenent of a hearing, no panel nenber shall be replaced. A
determ nation by the adm nistrative officer of a need to disqualify or
renove any panel nmenber will result in the disqualification or renoval
of the panel and cause a new panel to be appointed. In addition to said
panel menbers, the departnment shall designate an adm nistrative officer,
admtted to practice as an attorney in the state of New York, who shal
have the authority to rule on all notions, procedures and other | egal
obj ections and shall draft a report for the hearing panel which shall be
subj ect to the approval of and signature by the panel chairperson on
behal f of the panel. The adm nistrative officer shall not be entitled to
a vote.



c. Conduct of hearing. The evidence in support of the charges shall be
presented by an attorney for the departnment. The |icensee shall have the
rights required to be stated in the notice of hearing. The panel shal
not be bound by the rules of evidence, but its determ nation of guilt
shal | be based on a preponderance of the evidence. A hearing which has
been initiated shall not be discontinued because of the death or
i ncapacity to serve of one nenber of the hearing panel.

d. Results of hearing. The hearing panel shall render a witten report
whi ch shall include (1) findings of fact, (2) a determ nation of guilty
or not guilty on each charge, and (3) in the event of a determ nation of
guilty, a reconmendation of the penalty to be inposed. For the panel to
make a determ nation of guilty, a mninmmof tw of the voting nenbers
of the panel nust vote for such a determ nation. A copy of the report of
t he hearing panel shall be transmtted to the |icensee.

4. Regents deci sion procedures.

a. Regents review committee. The transcript and report of the hearing
panel shall be reviewed at a neeting by a regents review conmttee
appoi nted by the board of regents. The regents review conmittee shal
consi st of three nenbers, at |east one of whomshall be a regent.

b. Regents review conmittee neetings. The review shall be based on the
transcript and the report of the hearing panel. The |icensee nay appear
at the neeting, and the regents review comrittee nay require the
| icensee to appear. The |icensee nay be represented by counsel. The
departnment shall notify the |licensee at | east seven days before the
neeting (1) of the time and place of the nmeeting, (2) of his right to
appear, (3) of his right to be represented by counsel, (4) whether or
not he is required to appear, and (5) of such other infornmation as my
be consi dered appropriate. After the neeting, the regents review
comrttee shall transnmit a witten report of its reviewto the board of
regents. In cases referred directly to the regents review conmttee
pursuant to paragraph d of subdivision two of this section, the review
shal | be based upon the charges, the docunentary evidence submtted by



t he departnent, any answer, affidavits or brief the |icensee nay wish to
submit, and any evidence or sworn testinony presented by the |icensee or
the departnent at the hearing, pursuant to the procedures described by
par agraph d of subdivision two of this section.

c. Regents decision and order. The board of regents (1) shall consider
the transcript, the report of the hearing panel, and the report of the
regents review commttee, (2) shall decide whether the |icensee is
guilty or not guilty on each charge, (3) shall decide what penalties, if
any, to inmpose as prescribed in section sixty-five hundred el even of
this article, and (4) shall issue an order to carry out its decisions.
Such decisions shall require the affirmative vote of a mgjority of the
menbers of the board of regents. If the board of regents disagrees with
the hearing panel's determnation of not guilty, it shall remand the
matter to the original panel for reconsideration or to a new panel for a
new hearing. The panel's determ nation of not guilty on reconsideration
or a new hearing shall be final. The order shall be served upon the
| i censee personally or by certified mail to the licensee's |ast known
address and such service shall be effective as of the date of the
personal service or five days after mailing by certified nail. The
| i censee shall deliver to the departnment the license and registration
certificate which has been revoked, annulled, suspended, or surrendered
within five days after the effective date of the service of the order
If the license or registration certificate is lost, msplaced or its
wher eabouts is otherw se unknown, the |icensee shall submt an affidavit
to that effect, and shall deliver such license or certificate to the
depart ment when | ocat ed.

5. Court review procedures. The decisions of the board of regents may
be revi ewed pursuant to the proceedi ngs under article seventy-eight of
the civil practice |aw and rules. Such proceedi ngs shall be returnable
before the appellate division of the third judicial departnment, and such
deci sions shall not be stayed or enjoined except upon application to
such appell ate division after notice to the departnent and to the
attorney general and upon a showing that the petitioner has a
substantial |ikelihood of success.



5-a. At any tine, if the professional conduct officer or his or her
desi gnee designated to investigate a conplaint of professional
m sconduct of a licensed health care provider or |icensed nental health
care provider determnes that there is a reasonable belief that an act
that constitutes a sex offense identified in paragraph (h) of
subdi vi sion three of section 130.05 of the penal |aw has been committed
by the |licensee against a client or patient during a treatnent session,
consultation, interview, or exam nation, the professional conduct
officer or the office of professional discipline shall notify the
appropriate | aw enforcenent official or authority.

6. The provisions of subdivisions one through four of this section
shall not be applicable to proceedings in cases of professional
m sconduct involving the nedical profession, except as provided in
par agraph m of subdivision ten of section two hundred thirty of the
public health | aw.

7. Notwi thstandi ng any other provision of |aw, persons who assist the
departnment as consultants or expert witnesses in the investigation or
prosecution of alleged professional m sconduct, |icensure matters,
restoration proceedings, or crimnal prosecutions for unauthorized
practice, shall not be liable for damages in any civil action or
proceeding as a result of such assistance, except upon proof of actual
mal i ce. The attorney general shall defend such persons in any such
action or proceeding, in accordance with section seventeen of the public
of ficers | aw

8. The files of the departnent relating to the investigation of
possi bl e i nstances of professional m sconduct, or the unlawful practice
of any profession |icensed by the board of regents, or the unlawful use
of a professional title or the noral fitness of an applicant for a
prof essional |icense or permt, shall be confidential and not subject to
di scl osure at the request of any person, except upon the order of a
court in a pending action or proceeding. The provisions of this
subdi vi sion shall not apply to docunents introduced in evidence at a
hearing held pursuant to this chapter and shall not prevent the
departnment from sharing information concerning investigations with other



duly authorized public agencies responsible for professional regul ation
or crimnal prosecution.

9. A disciplinary proceedi ng under subdivision three or four of this
section shall be treated in the sane manner as an action or proceeding
in supreme court for the purpose of any claimby counsel of actual
engagenent .



