8§ 5003. Disciplinary actions, hearings and penalties. 1. Disciplinary
action. a. The conmm ssioner for good cause, after affording a school an
opportunity for a hearing, nmay take disciplinary action as hereinafter
provi ded agai nst any school authorized to operate under this article.

b. Good cause shall include, but not be limted to, any of the
fol | ow ng:

(1) fraudulent statenents or representations to the departnent, the
public or any student in connection with any activity of the school;

(2) violation of any provision of this article or regulation of the
commi ssi oner;

(3) conviction or a plea of no contest on the part of any owner,
operator, director or teacher:

(A) of any of the followi ng felonies defined in the penal |aw bribery
i nvol ving public servants; conmercial bribery; perjury in the second
degree; rewarding official msconduct; larceny, in connection with the
provi sion of services or involving the theft of governmental funds;
offering a false instrunent for filing, falsifying business records;
tanpering with public records; crimnal usury; schene to defraud; or
defraudi ng the governnent; or

(B) in any other jurisdiction of an offense which is substantially
simlar to any of the felonies defined in clause (A of this
subpar agraph and for which a sentence to a termof inprisonnent in
excess of one year was authorized and is authorized in this state
regardl ess of whether such sentence was inposed; or

(4) inconpetence of any owner or operator to operate a school.

c. (1) Any person who believes he or she has been aggrieved by a
violation of this section, except a person aggrieved by the actions or
om ssions of a candi date school, shall have the right to file a witten
conplaint within: (A two years of the alleged violation; or (B) one
year of receiving notification fromthe higher education services
corporation or any other guarantee agency that the student has defaulted
on a student | oan paynent; provided, however, that no conplaint may be
filed after three years fromthe date of the alleged violation. The
commi ssioner shall maintain a witten record of each conplaint that is
made. The commi ssioner shall also send to the conplainant a form



acknow edgi ng the conplaint and requesting further information if
necessary and shall advise the director of the school that a conplaint
has been nade and, where appropriate the nature of the conplaint.

(2) The comm ssioner shall within twenty days of receipt of such
written conplaint comrence an investigation of the alleged violation and
shall within ninety days of the receipt of such witten conplaint, issue
a witten finding. The conm ssioner shall furnish such findings to the
person who filed the conplaint and to the chief operating officer of the
school cited in the conplaint. If the comm ssioner finds that there has
been a violation of this section, the conm ssioner shall take
appropriate action.

(3) The comm ssioner may initiate an investigation wthout a
conpl ai nt.

(4) Notwithstanding the provisions of subparagraph one of this
par agraph or any other provision of this article to the contrary, a
student at a candi date school shall have the right to file a witten
conplaint froman all eged violation of the provisions of clause three of
subpar agraph (iv) of paragraph b of subdivision four of section five
t housand one of this article that require disclosure of candi dacy status
and its inplications and a signed attestation by the student, within two
years of such violation. Upon a finding that such a violation has
occurred, the candi date school shall be required to provide a refund of
all nonies and fees received fromor on behalf of the student.
Appropriate action shall also be taken against the candi date school
pursuant to the provisions of subparagraph (iv) of paragraph b of
subdi vi sion four of section five thousand one of this article.

(5) No owner, operator, |licensed personnel, or agent thereof of a
| i censed private career school shall discrimnate, intinmdate, or
retaliate against any person who files a witten conplaint pursuant to
t hi s paragraph.

2. Hearing procedures. a. Upon a finding that there is good cause to
bel i eve that a candi date school under the provisions of subparagraph
(iv) of paragraph b of subdivision four of section five thousand one of
this article, or a |icensed school, or an officer, agent, enployee,
partner or teacher, has conmtted a violation of this article, the
commi ssioner shall initiate proceedings by serving a notice of hearing



upon each and every such party subject to the adm nistrative action. The
school or such party shall be given reasonable notice of hearing,
including the tinme, place, and nature of the hearing and a statenent
sufficiently particular to give notice of the transactions or
occurrences intended to be proved, the material elenments of each cause
of action and the civil penalties and/or adm ni strative sanctions
sought .

b. Opportunity shall be afforded to the party to respond and present
evi dence and argunent on the issues involved in the hearing including
the right of cross exam nation. In a hearing, the school or such party
shall be accorded the right to have its representative appear in person
or by or with counsel or other representative. D sposition my be nade
in any hearing by stipulation, agreed settlenent, consent order, default
or other informal nethod.

c. (1) The commi ssioner shall designate an inpartial hearing officer
to conduct the hearing, who shall be enpowered to:

(A) admi nister oaths and affirmtions; and

(B) regulate the course of the hearings, set the tine and place for
continued hearings, and fix the tine for filing of briefs and other
docunents; and

(C direct the school or such party to appear and confer to consider
the sinplification of the issues by consent; and

(D) grant a request for an adjournnent of the hearing only upon good
cause shown.

(2) The strict legal rules of evidence shall not apply, but the
deci sion shall be supported by substantial evidence in the record.

3. Decision after hearing. The hearing officer shall make witten
findings of fact and conclusions of |law, and shall also recommend in
witing to the conm ssioner a final decision including penalties. The
hearing officer shall nail a copy of his or her findings of fact,
concl usions of |aw and reconmended penalty to the party and his or her
attorney, or representative. The comm ssioner shall nake the final
deci sion, which shall be based exclusively on evidence and ot her
materials introduced at the hearing. If it is determned that a party



has commtted a violation, the conmm ssioner shall issue a final order

and shall inpose penalties in accordance with this section. The
commi ssi oner shall send by certified mail, return receipt requested, a
copy of the final order to the party and his or her attorney, or
representative. The conm ssioner shall, at the request of the school or

such party, furnish a copy of the transcript or any part thereof upon
payment of the cost thereof.

4. Judicial review Any order inposed under this section shall be
subject to judicial review under article seventy-eight of the civil
practice | aw and rul es, but no such determ nation shall be stayed or
enj oi ned except upon application to the court after notice to the
commi ssi oner.

5. Enforcenent proceedings. The attorney general, in his or her own
capacity, or at the request of the comm ssioner, nay bring an
appropriate action or proceeding in any court of conpetent jurisdiction
to recover a fine or otherwi se enforce any provision of this article.

6. Cvil penalties and adm nistrative sanctions. a. A hearing officer
may recommend, and the commr ssioner may inpose, a civil penalty not to
exceed three thousand five hundred dollars for any violation of this
article, including a school's failure to offer a course or program as
approved by the comm ssioner. In the case of a second or further
violation commtted within five years of the previous violation, the
liability shall be a civil penalty not to exceed seven thousand five
hundred doll ars for each such viol ation.

b. Notw t hstandi ng the provisions of paragraph a of this subdivision,
a hearing officer may recommend, and the conmm ssioner may i npose a civil
penalty not to exceed seventy-five thousand dollars or double the
docunent ed anount from which the school benefited, whichever is greater,
for any of the followi ng violations: (1) operation of a school wthout a
license in violation of section five thousand one of this article; (2)
operation of a school know ng that the school's |icense has been
suspended or revoked; (3) use of false, msleading, deceptive or
fraudul ent advertising; (4) enploynent of recruiters on the basis of a



commi ssi on, bonus or quota, except as authorized by the conm ssioner;

(5) directing or authorizing recruiters to offer guarantees of jobs upon
conpletion of a course; (6) failure to make a tuition refund when such
failure is part of a pattern of m sconduct; (7) the offering of a course
or programthat has not been approved by the conm ssioner; (8) admtting
students, who subsequently drop out, who were admitted in violation of

t he adm ssion standards established by the comm ssioner, where such

adm ssions constitute a pattern of m sconduct and where the drop out
resulted at least in part fromsuch violation; (9) failure to provide
the notice of discontinuance and the plan required by subdivision seven
of section five thousand one of this article; or (10) violation of any
ot her provision of this article, or any rule or regul ation pronul gated
pur suant thereto, when such violation constitutes part of a pattern of

m sconduct which significantly inpairs the educational quality of the
program or prograns being offered by the school. For each enunerated

of fense, a second or further violation comritted within five years,

shall be subject to a civil penalty not to exceed one and one-half tines
t he amount of the previous violation for each such violation.

c. In addition to the penalties authorized in paragraphs a and b of
this subdivision, a hearing officer may recomend and the commi ssi oner
may i npose any of the follow ng adm nistrative sanctions: (1) a cease
and desist order; (2) a mandatory direction; (3) a suspension or
revocation of a license; (4) a probation order; or (5) an order of
restitution.

d. Penalty factors. In the recommendati on of any penalty, a hearing
officer shall, at a mninmm give due consideration, where applicable,
to the good faith of the violator and the gravity of the violation.

e. The comm ssioner may suspend a |icense upon the failure of a school
to pay any fee, fine, penalty, settlenent or assessnent as required by
this article unless such failure is determ ned by the comm ssioner to be
for good cause.

f. All civil penalties, fines and settlenents received after Apri
first, nineteen hundred ninety shall accrue to the credit of the tuition



rei mbur senent account established pursuant to section ninety-seven-hh of
the state finance | aw

7. Crimnal penalties. In addition to any other penalties el sewhere
prescri bed:

a. Any person who knowi ngly violates any of the provisions of this
article shall be guilty of a class B m sdeneanor puni shable in
accordance with the penal law. If the conviction is for a second of fense
committed within five years of the first conviction under this
par agr aph, such person shall be guilty of a class A m sdeneanor
puni shabl e in accordance with the penal |aw.

b. Any person who knowi ngly (1) falsifies or destroys school or other
busi ness records relating to the operation of the school with intent to
defraud; (2) fails to make a tuition refund as required by section five
thousand two of this article with the intent to defraud nore than one
person; or (3) operates a school without a valid |icense required by
section five thousand one of this article shall be guilty of a class A
m sdenmeanor puni shable in accordance with the penal |aw.

c. Any person who, having been convicted within the past five years of
failing to make a tuition refund in violation of subparagraph two of
paragraph b of this subdivision, knowingly and intentionally engages in
a schene constituting a systenmatic ongoi ng course of conduct involving
t he wrongful withholding of refunds in violation of section five
t housand two of this article with the intent to defraud ten or nore
persons, and so withholds tuition refunds in excess of one thousand
dollars, shall be guilty of a class E felony punishable in accordance
with the penal |aw

d. Upon a determ nation that there exist reasonable grounds to believe
that a violation of this article has been comrtted, or that any other
crinme has been committed in connection with the operation of a school
required to be licensed pursuant to this article, the comm ssioner shal
refer such determ nation, and the informati on upon which it is based, to
the attorney general or to the appropriate district attorney. The



attorney general or a district attorney may bring an action on his or
her own initiative.

8. Private right of action. A student injured by a violation of this
article may bring an action agai nst the owner or operator of a |licensed
private career school for actual danages or one hundred doll ars,
whi chever is greater. A court may, in its discretion, award reasonabl e
attorney's fees to a prevailing plaintiff. No owner, operator, |icensed
personnel, or agent thereof of a |icensed private career school shal
discrimnate, intimdate, or retaliate agai nst any student who brings a
private right of action against the owner or operator of a |licensed
private career school pursuant to this subdivision.



