8 4410. Speci al education services and prograns for preschool children
with disabilities. 1. Definitions. As used in this section:

a. "Approved evaluator"” mneans either:

(1) a program approved by the comm ssioner pursuant to paragraph b of
subdi vi sion nine of this section; or

(2) a school district or group of appropriately |licensed and/or
certified professionals associated with a public or private agency
approved by the comm ssioner pursuant to subdivision nine-a of this
secti on.

b. "Approved progrant neans a program approved by the comm ssioner
pursuant to paragraph a of subdivision nine of this section.

c. "Board" neans:
(i) a board of education as defined in section two of this chapter; or
(ii) trustees of a common school district as defined in section

si xteen hundred one of this chapter.

d. "Gty or county official" means the chief executive officer, or, in
any county which does not have a chief executive officer, the county
governi ng body, or the nmayor of the city of New York.

e. "Commttee" nmeans conmittee on preschool special education.

f. "First eligible for services" neans the earliest date on which a
child becones age-eligible for services pursuant to this section, and as
defined in regulations of the conm ssioner in accordance with applicable
federal |aw and regul ations, except that a child who is already
recei ving services under section two hundred thirty-six of the famly
court act or its successor nmay, if the parent so chooses, continue to be
eligible to receive such services through August thirty-first of the
cal endar year in which the child first becones age-eligible to receive
services pursuant to this section.

g. "Miunicipality" means a county outside the city of New York or the
city of New York in the case of a county contained within the city of



New Yor k.
h. "Parent"” nmeans parent or person in parental relation.

i. "Preschool child" means a child with a disability as defined in
section forty-four hundred one of this article who is first eligible for
services as defined in paragraph f of this subdivision but who will not
have becone five years of age on or before Decenber first of the school
year, or a later date if a board establishes such |ater date for
eligibility to attend school. A child shall be deened a preschool child
t hrough the nonth of August of the school year in which the child first
becones eligible to attend school pursuant to section thirty-two hundred
two of this chapter

j. "Related services" neans those services as defined in paragraph k
of subdivision two of section forty-four hundred one of this article
provided to a preschool child at a site determ ned by the board,
including but not limted to an approved or |icensed prekindergarten or
head start program the work site of the provider; the child s hone; a
hospital; a state facility; or a child care location as defined in
par agraph a of subdivision eight of this section. If the board
determ nes that documented nedi cal or special needs of the preschool
child indicate that the child should not be transported to another site,
the child shall be entitled to receive related services in the preschool
child s hone.

k. "Special education itinerant services" neans an approved program
provided by a certified special education teacher on an itinerant basis
i n accordance with the regul ations of the conm ssioner, at a site
determ ned by the board, including but not limted to an approved or
| i censed prekindergarten or head start program the child's hone; a
hospital; a state facility; or a child care location as defined in
par agraph a of subdivision eight of this section. If the board
determ nes that documented nedi cal or special needs of the preschool
child indicate that the child should not be transported to another site,
the child shall be entitled to receive special education itinerant
services in the preschool child' s hone.



2. Provision of services. The board of each school district shall be
responsi bl e for the provision of special education services and prograns
to preschool children in accordance with the provisions of subdivision
two of section four thousand four hundred one of this article, except as
otherwise |limted by regul ati ons of the comm ssioner; provided, however,
that prior to July first, nineteen hundred ninety-one, a board shall be
responsi bl e for the provision of special education services and prograns
to a preschool child only to the extent that there is an approved
program avai l abl e for such preschool children.

3. Committee on preschool special education. a. Each such board shal
establish one or nore commttees to conduct neetings to devel op, review
and revise the individualized education program of a preschool child
with a disability.

* (1) Such board shall ensure that such comrmittee is conposed of at
| east the follow ng nenbers: (i) the parents of the preschool child;
(ii) a regular education teacher of such child, whenever the child is or
may be participating in a regular education environnent; (iii) a special
education teacher of the child or, if appropriate, a special education
provi der of the child; (iv) an appropriate professional enployed by the
school district who is qualified to provide, or supervise the provision
of , special education, who is know edgeabl e about the general curricul um
of the school district and the availability of preschool special
education prograns and services and other resources in the school
district and the nmunicipality, and who shall serve as chairperson of the
commttee; (v) an additional parent of a child with a disability who
resides in the school district or a neighboring school district and
whose child is enrolled in a preschool or elenmentary |evel education
program provided that such parent shall not be enployed by or under
contract with the school district or nmunicipality, and provided further
that such additional parent shall not be a required nenber unless the
parents, or a nmenber of the commttee on preschool special education,
request that such additional parent nmenber participate in accordance
with this subparagraph; (vi) an individual who can interpret the
i nstructional inplications of evaluation results, provided that such
i ndi vidual nay be the nenber appointed pursuant to clause (ii), (iii),



(iv) or (vii) of this subparagraph where such individuals are determ ned
by the school district to have the know edge and expertise to do so;
(vii) such other persons having know edge or expertise regarding the
child as the board or the parents shall designate, to the extent
requi red under federal law, and for a child in transition from prograns
and services provided pursuant to applicable federal laws relating to
early intervention services, at the request of the parent or person in
parental relation to the child, the appropriate professional designated
by the agency that has been charged with the responsibility for the
preschool child pursuant to said applicable federal |laws. In addition,
the chief executive officer of the municipality of the preschool child's
resi dence shall appoint an appropriately certified or |icensed
professional to the conmttee. Attendance of the appointee of the
muni cipality shall not be required for a quorum The additional parent
need not be in attendance at any neeting of the commttee on preschool
speci al education unless specifically requested in witing, at |east
seventy-two hours prior to such neeting, by the parents or other person
in parental relation to the student in question or a nenber of the
commttee on preschool special education. The parents or persons in
parental relation of the student in question shall receive proper
witten notice of their right to have an additional parent attend any
neeting of the commttee regarding the student along with a statenent,
prepared by the departnent, explaining the role of having the additional
parent attend the neeting.

* NB Effective until June 30, 2027

* (1) Such board shall ensure that such comrittee is conposed of at
| east the follow ng nenbers: (i) the parents of the preschool child;
(ii) a regular education teacher of such child, whenever the child is or
may be participating in a regular education environnent; (iii) a special
education teacher of the child or, if appropriate, a special education
provi der of the child; (iv) an appropriate professional enployed by the
school district who is qualified to provide, or supervise the provision
of , special education, who is know edgeabl e about the general curricul um
of the school district and the availability of preschool special
education prograns and services and other resources in the school
district and the nmunicipality, and who shall serve as chairperson of the
commttee; (v) an additional parent of a child with a disability who



resides in the school district or a neighboring school district and
whose child is enrolled in a preschool or elenmentary |evel education
program provided that such parent shall not be enployed by or under
contract with the school district or nmunicipality, and provided further
that such additional parent shall not be a required nenber if the
parents request that such additional parent nenber not participate; (Vi)
an individual who can interpret the instructional inplications of
eval uation results, provided that such individual may be the nenber
appoi nted pursuant to clause (ii), (iii), (iv) or (vii) of this
subpar agr aph where such individuals are determ ned by the school
district to have the know edge and expertise to do so; (vii) such other
per sons havi ng knowl edge or expertise regarding the child as the board
or the parents shall designate, to the extent required under federal
law; and for a child in transition from prograns and services provided
pursuant to applicable federal laws relating to early intervention
services, the appropriate professional designated by the agency that has
been charged with the responsibility for the preschool child pursuant to
said applicable federal laws. In addition, the chief executive officer
of the municipality of the preschool child' s residence shall appoint an
appropriately certified or licensed professional to the conmttee.
At t endance of the appointee of the nmunicipality shall not be required
for a quorum

* NB Effective June 30, 2027

(2) At least five business days prior to a neeting of the conmttee on
preschool special education notice of such nmeeting shall be given to
each comm ttee nmenber, including the appointee of the nunicipality, and
the parent of the preschool child, in witing by first class mail,
post age prepaid, telefacsimle, or by personal service. The
appropriately licensed or certified professional designated by the
agency that has been charged with the responsibility for the preschool
child pursuant to applicable federal laws relating to early intervention
services shall attend all neetings of the commttee conducted prior to
the child s initial receipt of services pursuant to this section. The
regul ar education teacher of the child shall participate in the
devel opnment, review and revision of an individualized education program
for the child to the extent required under federal |aw. A nmenber of such
commttee shall be considered as a nenber of a conmttee on speci al



education for the purposes of section thirty-eight hundred el even of
this chapter

* (3) Notwithstanding any provision of law, rule or regulation to the
contrary, a nenber of the commttee on preschool special education,
ot her than the parents or persons in parental relation to the student or
t he appointee of the nunicipality, is not required to attend a neeting
of the team in whole or in part, if the parent or person in parental
relation to the student and the school district agree, in witing, that
the attendance of the nmenber is not necessary because the nenber's area
of the curriculumor related services is not being nodified or discussed
at the neeting.

* NB Repeal ed June 30, 2027

* (4) Notwithstanding any provision of law, rule or regulation to the
contrary, a nenber of the commttee on preschool special education,
ot her than the parents or persons in parental relation to the student or
t he appoi ntee of the nunicipality, my be excused fromattending a
neeting of the commttee, in whole or in part, when the neeting involves
a nodification to or discussion of the nenber's area of the curricul um
or related services if the parent or person in parental relation to the
student and the school district consent, in witing, to the excusal and
t he excused nenber submits to the parent or person in parental relation
to the student and such conmittee, witten input into the devel opnent of
the individualized education program and in particular witten input
wWith respect to their area of curriculumor related services prior to
t he neeti ng.

* NB Repeal ed June 30, 2027

* (5) Requests for excusal of a nenber of the commttee on preschool
speci al education as provided for in subparagraphs three and four of
t his paragraph, and the witten input as provided for in subparagraph
four of this paragraph, shall be provided not |less than five cal endar
days prior to the neeting date, in order to afford the parent or person
in parental relation a reasonable tinme to review and consi der the
request. Provided however, that a parent or person in parental relation
shall retain the right to request and/or agree with the school district
to excuse a nmenber of the conmittee on preschool education at any tine
i ncl udi ng where the nenber is unable to attend the neeting because of an
energency or unavoi dabl e scheduling conflict and the school district



submits the witten input for review and consi deration by the parent or
person in parental relation within a reasonable tine prior to the
neeting and prior to obtaining witten consent of the parent or person
in parental relation to such excusal.

* NB Repeal ed June 30, 2027

* (6) Notwithstanding any other provision of law, rule or regulation
to the contrary, in making changes to a student's individualized
education program after the annual review has been conducted, the parent
or person in parental relation to the student and the school district
may agree not to convene a neeting of the conmittee on preschool special
education for the purpose of meking those changes, and instead nay
develop a witten docunent to amend or nodify the student's current
i ndi vidual i zed educati on program under the follow ng circunstances:

(i) The parent or person in parental relation nmakes a request to the
school district for an amendnent to the individualized educati on program
and the school district and such parent or person in parental relation
agree in witing; or

(ii) The school district provides the parent or person in parental
relation with a witten proposal to anmend a provision or provisions of
the individualized education programthat is conveyed in | anguage
under st andabl e to the parent or person in parental relation in such
parent's or such person's native | anguage or ot her dom nant node of
comuni cation, infornms and all ows the parent or person in parental
relation the opportunity to consult with the appropriate personnel or
rel ated service providers concerning the proposed changes and the parent
or person in parental relation agrees in witing to such anendnents.

(iii) If the parent or person in parental relation agrees to anend the
i ndi vidual i zed educati on programw thout a neeting, the parent or person
in parental relation shall be provided prior witten notice of the
changes to the individualized education programresulting from such
written docunment and the commttee on preschool special education shal
be notified of such changes. If the school district makes such changes
by rewiting the entire individualized education program it shal
provi de the parent or person in parental relation with a copy of the
rewitten individualized education program If the school district
anends the individualized education programw thout rewiting the entire
docunent, the school district shall provide the parent or person in



parental relation with a copy of the docunent that amends or nodifies
t he individualized educati on program or, upon request of the parent or
person in parental relation, a revised copy of the individualized
education programw th the anmendnents i ncor por at ed.

Amendnents to an individualized education program pursuant to this
cl ause shall not affect the requirenent that the commttee on preschool
speci al education review the individualized education program at the
annual neeting, or nore often if necessary.

* NB Repeal ed June 30, 2027

b. Two or nore boards nay, subject to the approval of the
commi ssioner, establish a joint conmttee. Boards seeking to establish
such a joint commttee shall apply to the comm ssioner for approval on a
form prescribed by the comm ssioner. Such application shall include, but
not be limted to, a plan for holding neetings in a manner and at a
| ocation convenient for parents.

c. Anmunicipality with one or nore boards | ocated within the
muni ci pality nmay coordi nate the scheduling and | ocation of neetings with
the prior consent of such board or boards and the approval of the
commi ssi oner.

d. The coonmittee shall review, at |east annually, the status of each
preschool child.

e. In any neeting held to review or evaluate a preschool child, the
preschool child's parent shall be given the opportunity to attend and
participate in the nmeeting. The commttee shall permt individuals
invited by the parent to be present. To the extent possible, any neeting
of the coomittee shall be held at a site nutually convenient to the
menbers of the commttee and the parent of the preschool child,
including but not limted to the work site of the evaluator, the
muni ci pal representative on the commttee, or the chairperson of the
comrittee. In a city having a population of |less than two hundred fifty
t housand but nore than two hundred thousand and in a city having a
popul ati on of |ess than one hundred seventy-five thousand but nore than



one hundred fifty thousand, the chairperson of the cormmttee shal
determ ne the | ocation of the neeting.

f. After notification by a service coordinator, as defined in section
twenty-five hundred forty-one of the public health law, that a child
receiving services pursuant to title Il-A of article twenty-five of the
public health law potentially will transition to receiving services
under this section and that a conference is to be convened to review the
child s program options and establish a transition plan, which
conference nmust occur at |east ninety days before such child would be
eligible for services under this section, the chairperson of the
commttee on preschool special education of the |local school district or
his or her designee in which such child resides shall participate in the
conf erence.

g. In any neeting of the conmttee held to review or reeval uate the
status of a preschool child, the professional who participated in the
eval uation shall, upon the request of the parent or conmittee, attend
and participate at such neeting.

4. Evaluations. a. The board shall identify each preschool child
suspected of having a disability who resides within the district and,
upon referral to the commttee shall, with the consent of the parent,

provide for an evaluation related to the suspected disability of the
child. The board shall make such identification in accordance with
regul ati ons of the commi ssioner.

b. Each board shall, within time |[imts established by the
commi ssi oner, be responsible for providing the parent of a preschool
child suspected of having a disability with a list of approved
eval uators in the geographic area. The parent may sel ect the eval uator
fromsuch list. Each board shall provide for dissem nation of the |ist
and other information to parents at appropriate sites including but not
limted to pre-kindergarten, day care, head start progranms and early
chi |l dhood direction centers, pursuant to regulations of the
commi ssi oner.



c. The docunentation of the evaluation shall include all assessnent
reports and a sumrmary report of the findings of the evaluation on a form
prescri bed by the conm ssioner including a detailed statenent of the
preschool child's individual needs. The sunmary report shall not make
reference to any specific provider of special services or prograns. In
addition, with the consent of the parents, approved eval uators and
commttees shall be provided with the nost recent evaluation report for
a child in transition fromprograns and servi ces provided pursuant to
title two-a of article twenty-five of the public health | aw. Not hing
shal | prohibit an approved evaluator or the commttee fromreview ng
ot her assessnents or evaluations to determne if such assessnents or
evaluations fulfill the requirements of the regul ations of the
commi ssi oner. Notwi thstanding any inconsistent provisions of this
section, the committee, in its discretion, nay obtain an eval uation of
the child from anot her approved eval uator prior to making any
reconmendati on that would place a child in the approved programthat
conducted the evaluation of the child. If the conmttee reconmends
placing a child in an approved programthat also conducted an eval uation
of such child it shall indicate in witing that such placenent is an
appropriate one for the child. In addition, the commttee shall provide
notice to the conmm ssioner of such recomendati on.

d. The approved eval uator shall, follow ng conpletion of the
eval uation, transmt the docunentation of the evaluation to all nenbers
of the commttee and to a person designated by the nunicipality in which
t he preschool child resides. Each municipality shall notify the approved
eval uators in the geographic area of the person so designhated. The
sumary report of the evaluation shall be transmtted in English and
when necessary, also in the dom nant | anguage or ot her node of
comuni cation of the parent; the docunentation of the eval uation shal
be transmtted in English and, upon the request of the parent, also in
t he dom nant | anguage or other node of conmunication of the parent,
unl ess not clearly feasible to do so pursuant to regul ati ons pronul gat ed
by the conm ssioner. Costs of translating the summary report and
docunent ati on of the evaluation shall be separately reinbursed. If,
based on the evaluation, the committee finds that a child has a
disability, the commttee shall use the docunentation of the eval uation



to devel op an individualized education programfor the preschool child.
Not hi ng herein shall prohibit an approved evaluator fromat any tine
providing the parent with a copy of the docunentation of the eval uation
provi ded to the conmttee.

e. Prior to the commttee neeting at which eligibility will be
determ ned, the commttee shall provide the parent with a copy of the
summary report of the findings of the evaluation, and shall provide the
parent with witten notice of the opportunity to address the comittee
in person or in witing. Upon tinmely request of the parent, the
committee shall, prior to neeting, provide a copy of all witten
docunentation to be considered by the commttee; provided, however, that
such material shall be provided to the parent at any time upon request.

f. If the parent disagrees with the evaluation, the parent may obtain
an additional evaluation at public expense to the extent authorized by
federal |aw or regul ation.

5. Determ nation of services. a. The committee shall review all
rel evant information, including but not limted to:

(i) information presented by the parent and the child's teacher or
teachers pertinent to each child suspected of having a disability;

(ii) the results of all evaluations; and

(iii) information provided by the appropriate licensed or certified
prof essi onal designated by the agency that is charged with the
responsibility for the child pursuant to applicable federal laws, if
any.

b. (i) If the comrittee determ nes that the child has a disability,
the conmttee shall recomrend approved appropriate services or speci al
prograns and the frequency, duration and intensity of such services,
including but not limted to the appropri ateness of single services or
hal f - day prograns based on the individual needs of the preschool child.
The conmittee shall first consider the appropriateness of providing: (i)
rel ated services only; (ii) special education itinerant services only;
(iii) related services in conmbination with special education itinerant
services; (iv) a half-day program as defined in the regulations of the



comm ssioner; (v) a full day program in neeting the child s needs. If
the conmittee determnes that the child denonstrates the need for a
single related service, such service shall be provided as a rel ated
service only or, where appropriate, as a special education itinerant
service. Prior to recommendi ng the provision of special education
services in a setting which includes only preschool children with
disabilities, the coomittee shall first consider providing special
education services in a setting which includes age-appropriate peers

Wi t hout disabilities. Provision of special education services in a
setting with no regular contact with such age-appropriate peers shall be
considered only when the nature or severity of the child s disability is
such that education in a less restrictive environment with the use of
suppl ementary aids and servi ces cannot be achieved satisfactorily. The
commttee's recommendation shall include a statenent of the reasons why
| ess restrictive placenents were not recommended. The committee nay
reconmend pl acenent in a programthat uses psychotropic drugs only if
the programhas a witten policy pertaining to such use and the parent
is given a copy of such witten policy at the tinme such recomrendati on

i s made.

(ii) The commttee shall reconmend approved appropriate services or
speci al prograns. The recomendati on shall be based on the individual
needs of the preschool child. Appropriate services may include one or
nore rel ated services selected froma list maintained by a municipality
pursuant to paragraph c of subdivision nine of this section; provided,
however, that if the conmmttee reconmends one or nore related services
fromsuch list, or itinerant services, the conmttee shall request that
the parent identify the initial child care | ocation arranged by the
parent, or other site, at which each such service will be provided.

(iii) The reasons for such reconmendation shall be in witing and
shall be furnished to the preschool child' s parent, the nunicipality in
whi ch the preschool child resides and the board. If the commttee's
recommendation differs froman expressed preference of a parent with
respect to the frequency, duration or intensity of services, or with
respect to nore or less restrictive settings, the coormittee shal
include in its statenent the reasons why the comrittee recommended a
program or service other than that preferred by the parent. The
commttee shall include in its recommendati on any statenent or



statenents provided by the parent, which the board shall consider

(iv) The nenbers of the committee or subconmittee may conpile a |ist
of appropriate and/or hel pful services that may be avail abl e outsi de of
t he school setting to provide the parents or person in parental relation
of achild with a disability with such information. Such |ist shal
clearly state that these services are in addition to services supplied
by the school district and will not be paid for by the school district.
Any nenber of a committee or his or her respective school district who,
acting reasonably and in good faith, provides such information shall not
be Iiable for such action.

c. After consideration of the reconmendation of the commttee and its
statenent of reasons, including any statenent or statenents of a parent
setting forth an expressed preference, the board shall arrange for the
provi sion of the recommended special services or prograns from anong the
speci al services and prograns approved for such purpose by the
comm ssioner. In the event the special service or programw || be
provided in the child s hone or another care setting for which the
parent has nade or subsequently makes arrangenents, no transportation
shal | be indicated.

d. If the board disagrees with the recomrendati on of the commttee, it
shall set forth in witing a statenent of its reasons and send the
recomendati on back to the commttee, a notice of which shall be
furnished to the preschool child' s parent and the nunicipality in which
the preschool child resides. In the event a board refers the
recomendati on back to the commttee for reconsideration, the board
shall also notify the parent and the comrittee in witing of the need to
schedule a neeting to ensure tinmely placenent. If the determnation is
for two or nore rel ated services, where possible, the board shall sel ect
fromthe list nmaintained by the nunicipality pursuant to paragraph c of
subdi vi sion nine of this section such related service providers that are
enpl oyed by a single agency for the provision of such services. The
board shall provide each related service provider with a copy of the
i ndi vidual i zed educati on program and the name and | ocati on of each
rel ated service provider. The board shall designate one of the service
providers to coordinate the provision of the related services. If the



determ nation is for special education itinerant services and one or
nore rel ated services, the special education itinerant service provider
shall be responsible for the coordination of such services pursuant to
regul ati ons of the commi ssioner.

* e. A preschool child shall receive the services of a program
arranged for by the board comrencing with the starting date for such
program unless such services are recomrended by the conmttee | ess than
thirty days prior to, or after, the starting date for such program in
whi ch case, such services shall be provided as soon as possible
foll owi ng devel opnent of the individualized education program but no
| ater than thirty days fromthe recomendati on of the comittee;
provi ded, however, that in no case shall a child receive services prior
to the date that such child is first eligible for services pursuant to
par agraph f of subdivision one of this section.

* NB Effective until June 30, 2027

* e. A preschool child shall receive the services of a program
arranged for by the board comrencing with the starting date for such
program unless such services are recomrended by the conmittee | ess than
thirty days prior to, or after, the starting date for such program in
whi ch case, such services shall be provided no later than thirty days
fromthe recomendati on of the commttee; provided, however, that in no
case shall a child receive services prior to the date that such child is
first eligible for services pursuant to paragraph f of subdivision one
of this section.

* NB Effective June 30, 2027

f. The board shall give witten notice of the special services or
prograns arranged for to the appropriate municipality, and to the
rel ated service provider or the approved program sel ected to provide the
services. The nunicipality shall contract with the approved programin a
tinmely manner but in no event |ater than forty days fromthe receipt of
witten notice of the determ nation of the board. If the nunicipality is
a city of one mllion or nore persons, the nunicipality nay del egate
contracting authority to the board. The contract shall include but not
be limted to any provisions required by the comm ssioner, shall adhere
to the rates established pursuant to subdivision ten of this section as
applicable and shall be in a form approved by the conm ssioner. After



recei pt of notification froma nunicipality of actions taken pursuant to
t hi s paragraph and subdivi sion eight of this section, the comm ssioner
shal | issue a notice of authorization for reinbursenment to the
muni ci pality pursuant to the provisions of subdivisions ten and el even
of this section. Provided further, any agreenment for transportation
services pursuant to subdivision eight of this section shall be a
contract, separate and distinct fromthe contract for special services
or programs pursuant to this section, between the nunicipality and the
approved program which shall include but not be limted to any

provi sions required by the conm ssioner on a form prescribed by the
commi ssi oner.

g. The board shall determ ne the appropriate nunicipality based on the
municipality within the school district in which the preschool child
resides at the time such board issues its witten notice of
determ nation. The board shall term nate such determ nation if the board
arranges for the provision of a new service or programfor such child or
if the preschool child noves out of the school district or noves to a
different nunicipality within the school district. If the board
term nates such determ nation for a preschool child because such child
noves to a different nmunicipality within the school district, such board
shall issue a new witten notice of determ nation for the sane speci al
education service or programeffective the next school day which shal
becone the responsibility of the new nmunicipality in which such child
resi des. Pursuant to regul ations pronul gated by the commi ssioner, if the
preschool child noves to a school district that is within a reasonabl e
di stance of the child's current approved placenent such child may
continue in such placenent if it is consistent with the individualized
needs of the child and the board of the new school district shall issue
a notice of determ nation to continue such placenent, provided that
not hi ng shall preclude a parent fromrequesting and receiving fromthe
committee of the new school district a reevaluation of the continued
pl acement of such preschool child prior to the annual review
establishing the placenent for the next school year.

h. Such special services or progranms shall be furni shed between the
nont hs of Septenber and June of each year, except for those preschool



children whose disabilities are severe enough to exhibit the need for a
structured | earning environnment of twelve nonths duration to prevent
substantial regression. The conmttee shall include in its
recommendati on for such services or prograns a statenment of the reasons
for such recommendati on. The board, after consideration of the
reconmendati on of the conmttee, shall select an appropriate speci al
service or programfor each preschool child eligible for such speci al
service or programduring the nonths of July and August from anong those
prograns approved for such purpose by the conm ssioner. Nothing
cont ai ned herein shall be construed to prevent the commttee from
reconmendi ng or the board from sel ecting a special service or program
or the frequency or duration of a special service or program which is
different in type or intensity than the service or programthat the
child is furnished between the nont hs of Septenber and June.

6. Professional practice issues. a. Notw thstandi ng any provisions of
law to the contrary, approved prograns operated by private providers
shall be authorized to enploy |icensed professionals or contract with
| i censed professionals or entities legally authorized to provide
prof essi onal services in accordance with section sixty-five hundred
three-b of this chapter

b. An approved program may be forned as an educati on corporation, or
with the consent of the conm ssioner as: (i) a not-for-profit
corporation; (ii) a business corporation that has the operation of an
approved program or anot her special education school as a primry
purpose; (iii) alimted liability conpany; (iv) a professional service
limted liability conpany or a foreign professional service limted
liability conpany in accordance with the applicable provisions of
article twelve or thirteen of the limted liability conpany law, (v) a
registered |imted liability partnership or registered foreign limted
liability partnership in accordance with article eight-B of the
partnership law. In addition, a group of appropriately |icensed or
certified professionals may be forned as a professional services
corporation established pursuant to article fifteen of the business
corporation |aw or as a professional service |limted liability conpany,
foreign professional service limted liability conpany or registered



limted liability partnership or registered foreign limted liability
partnership in accordance with article eight-B of the partnership | aw
An approved program formed as such a professional service limted
liability conpany or registered limted liability partnership my be
aut hori zed to provide special education itinerant services or other
educational services not involving the practice of a profession under
title eight of this chapter, and, upon grant of a waiver pursuant to
section sixty-five hundred three-b of this chapter, may enpl oy or
contract with individuals |licensed or otherwi se authorized to practi ce,
or with a professional service corporation, partnership or other entity
| egal |y authorized to practice any profession under title eight of this
chapter in which the entity would not be authorized to provide

prof essi onal services under the applicable provisions of section twelve
hundred three or subdivision (a) of section thirteen hundred one of the
limted liability conpany | aw or sections 121-1500 or 121-1502 of the
partnership |law, provided that such contract is within the scope of the
departnent's approval and is only for the purpose of conducting a

mul ti-disciplinary eval uation of a preschool child suspected of having a
disability or a preschool child with a disability or providing rel ated
services specified in the individualized education programof a
preschool child with a disability.

c. Notwi thstanding any other provision of lawto the contrary, the
exenption in subdivision two of section eighty-two hundred seven of this
chapter shall apply to persons enployed by a center-based program
approved pursuant to subdivision nine of this section to performthe
duties of a speech-| anguage pathol ogi st, audi ol ogi st, teacher of the
speech and deaf and hard of hearing or teacher of the deaf to students
enrolled in such approved center-based programin the course of their
enpl oynent .

* d. Notwi thstandi ng any other provision of lawto the contrary, the
exenption in subdivision one of section seventy-six hundred five of this
chapter shall apply to persons enployed on a full-tine or part-tine
sal ary basis, which may include on an hourly, weekly, or nonthly basis,
or on a fee for evaluation services basis provided that such person is
enpl oyed by and under the dom nion and control of a center-based program
approved pursuant to subdivision nine of this section as a certified



school psychol ogist to provide activities, services and use of the title
psychol ogi st to students enrolled in such approved center-based program
and to certified school psychol ogists enployed on a full-tinme or
part-tinme salary basis, which may include on an hourly, weekly, or
nonthly basis, or on a fee for evaluation services basis provided that
t he school psychol ogist is enployed by and under the dom ni on and
control of a programthat has been approved pursuant to paragraph b of
subdi vi sion nine of this section, or subdivision nine-a of this section,
to conduct a nulti-disciplinary evaluation of a preschool child having
or suspected of having a disability where authorized by paragraph a of
subdi vi sion six of section sixty-five hundred three-b of this chapter,
in the course of their enploynent. Nothing in this section shall be
construed to authorize a certified school psychol ogist or group of such
school psychol ogists to engage in i ndependent practice or practice
outside of an enploynment rel ationship.

* NB Effective until June 30, 2028

* d. Notw thstandi ng any other provision of lawto the contrary, the
exenption in subdivision one of section seventy-six hundred five of this
chapter shall apply to persons enployed by a center-based program
approved pursuant to subdivision nine of this section as a school
psychol ogi st to provide activities, services and use of the title
psychol ogi st to students enrolled in such approved center-based program
in the course of their enploynent.

* NB Effective June 30, 2028

7. Appeals. * a. The parent may file a witten request with the board
for an inpartial hearing with respect to any nmatter relating to the
identification, evaluation or educational placenent of, or provision of
a free appropriate public education to, the preschool child or a
mani f estati on determ nation or other natter relating to the preschool
child s placenent upon discipline, provided, however, that nediation
shall be available to the parent in accordance with the procedures
specified in section forty-four hundred four-a of this article.

* NB Effective until June 30, 2027

*a. If the determination of the board is not acceptable to the
parent, or if the conmttee or board fails to nake or effectuate such a
reconmmendati on within such periods of tine as are required by



subdi vision five of this section or by the regul ations of the
commi ssi oner, such parent may file a witten request with the board for
an inpartial hearing, provided, however, that nediation shall be
avai lable to the parent in accordance with the procedures specified in
section forty-four hundred four-a of this article.

* NB Effective June 30, 2027

* b. Upon receipt of such request, the board shall provide for a
hearing to be conducted in accordance with the provisions of subdivision
one of section forty-four hundred four of this article. The inparti al
hearing officer shall render a decision, and mail a copy of the decision
to the parents and to the board, not later than thirty cal endar days
after the receipt by the board of a request for a hearing or after the
initiation of such a hearing by the board. The decision of the inpartial
hearing officer shall be based solely upon the record of the proceeding
before the inpartial hearing officer, and shall set forth the reasons
and the factual basis for the determ nation. The decision shall also
i nclude a statenent advising the parents and the board of the right to
obtain a review of such a decision by a state review officer. The board
may initiate a hearing to the extent provided in subdivision one of
section forty-four hundred four of this article.

* NB Effective until June 30, 2027

* b. Upon receipt of such request, the board shall provide for a
hearing to be conducted in accordance with the provisions of subdivision
one of section forty-four hundred four of this article. The inparti al
hearing officer shall render a decision, and mail a copy of the decision
to the parents and to the board, not later than thirty cal endar days
after the receipt by the board of a request for a hearing or after the
initiation of such a hearing by the board. The decision of the inpartial
hearing officer shall be based solely upon the record of the proceeding
before the inpartial hearing officer, and shall set forth the reasons
and the factual basis for the determ nation. The decision shall also
i nclude a statenent advising the parents and the board of the right to
obtain a review of such a decision by a state review officer.

* NB Effective June 30, 2027

* ¢. During the pendency of an appeal pursuant to this subdivision,
unl ess the board and the parent otherw se agree:

(i) a preschool child who has received services pursuant to



subdivision five of this section, shall remain in the current
educati onal placenent; or

(ii) a preschool child not previously served pursuant to this section
shall, if the parent agrees, receive services in the program desi gnated
by the board pursuant to such subdivision five, which designation
resulted in such appeal.

A preschool child who is transitioning frompart C of the individuals
with disabilities education act and/or title two-A of article
twenty-five of the public health law and is no | onger eligible for
services under part C and title two-A of article twenty-five of the
public health |law by reason of age, the school district or other public
agency is not required to provide the services that the child had been
recei ving under part C and such title two-A. If the child is found
eligible for special education progranms and services pursuant to this
section, and the parent or person in parental relation consents to the
initial provision of services, then the school district or other public
agency shall provide those special education prograns and services that
are not in dispute between the parent and the school district or other
publ i c agency.

* NB Effective until June 30, 2027

* ¢. During the pendency of an appeal pursuant to this subdivision,
unl ess the board and the parent otherw se agree:

(i) a preschool child who has received services pursuant to
subdi vision five of this section, shall remain in the current
educati onal placenent; or

(ii) a preschool child not previously served pursuant to this section
shall, if the parent agrees, receive services in the program desi gnated
by the board pursuant to such subdivision five, which designation
resulted in such appeal; or

(iii) a preschool child who received services pursuant to section two
hundred thirty-six of the famly court act during the previous year may
receive, fromthe provider of such services, preschool special education
services in an approved program appropriate to the needs of such child.

* NB Effective June 30, 2027

d. A state review officer of the education departnent shall reviewthe



decision of the inpartial hearing officer in the manner prescribed in
subdi vi sion two of section forty-four hundred four of this article and
render a decision no later than thirty days after the decision of such
hearing of ficer.

e. Review of the final determ nation or order of the state review
of ficer may be brought in the manner prescribed in subdivision three of
section forty-four hundred four of this article.

8. Transportation. The nunicipality in which a preschool child resides
shall, beginning with the first day of service, provide either directly
or by contract for suitable transportation, as determ ned by the board,
to and from special services or prograns; provided, however, that if the
municipality is a city with a population of one mllion or nore persons
the nunicipality nay delegate the authority to provide such
transportation to the board; and provided further, that prior to
provi di ng such transportation directly or contracting wth another
entity to provide such transportation, such municipality or board shal
request and encourage the parents to transport their children at public
expense, where cost-effective, at a rate per nmle or a public service
fare established by the nmunicipality and approved by the conmm ssioner.
Except as otherwi se provided in this section, the parents' inability or
declination to transport their child shall in no way affect the
municipality's or board' s responsibility to provide recommended
services. Such transportation shall be provided once daily fromthe
child care location to the special service or program and once daily
fromthe special service or programto the child care location up to
fifty mles fromthe child care location. |If the board determ nes that a
child nmust receive special services and prograns at a | ocation greater
than fifty mles fromthe child care location, it shall request approva
of the comm ssioner. For the purposes of this subdivision, the term
"child care location"” shall nmean a child' s hone or a place where care
for less than twenty-four hours a day is provided on a regular basis and
i ncludes, but is not limted to, a variety of child care services such
as day care centers, famly day care hones and in-hone care by persons
ot her than parents. Al transportation of such children shall be
provi ded pursuant to the procedures set forth in section two hundred



thirty-six of the famly court act using the date called for in the
witten notice of determ nation of the board or the date of the witten
noti ce of determ nation of the board, whichever cones later, in lieu of
the date the court order was issued. Notw thstanding this subdivision or
any provision of law to the contrary, transportation expenses incurred
by a municipality for operating and mai nt enance costs pursuant to this
subdi vi sion during the period between the issuance of executive order
202.4 on March sixteenth, two thousand twenty and the issuance of
executive order 202.28 on May seventh, two thousand twenty shall be

rei mbur sabl e and consi dered approved costs in accordance with the

provi sions of this section and the regul ati ons of the comm ssioner.

9. Program approval. a. Providers of special services or prograns
shall apply to the conm ssioner for program approval on a form
prescri bed by the conm ssioner; such application shall include, but not
be limted to, a listing of the services to be provided, the popul ation
to be served, a plan for providing services in the |east restrictive
environnment and a description of its evaluation conponent, if any. The
commi ssi oner shall approve progranms in accordance with regul ations
adopted for such purpose and shall periodically review such prograns at
which time the conm ssioner shall provide the nunicipality in which the
programis |ocated or for which the nmunicipality bears fiscal
responsi bility an opportunity for comrent within thirty days of the
review. In collaboration with municipalities and representatives of
approved prograns, the conm ssioner shall devel op procedures for
conducting such reviews. Miunicipalities shall be allowed to participate
i n such departnmental review process. Such review shall be conducted by
i ndi vidual s with appropriate experience as determ ned by the
commi ssi oner and shall be conducted not nore than once every three
years.

(iii) Comrencing July first, nineteen hundred ninety-six and
continuing through June thirtieth, two thousand three, a noratorium on
t he approval of any new or expanded prograns in settings which include
only preschool children with disabilities is established. Exceptions
shal |l be made for cases in which school districts docunment a critical
need for a new or expanded programin a setting which includes only
preschool children with disabilities, to nmeet the projected demand for



services for preschool children in the |east restrictive environment.
Applications for new or expanded prograns may be made directly to the
state education departmnment. Nothing herein shall prohibit the
commi ssi oner from approving the nodification of a full-day programinto
hal f - day sessi ons.

Commencing July 1, 1999 the departnent shall only approve any new or
expanded progranms in settings which include only preschool children with
disabilities, if the applicant can docunent a critical need for a new or
expanded programin a setting which includes only preschool children
with disabilities to nmeet the projected demand for services for
preschool children in the least restrictive environnent. If the
departnment determ nes that approval will not be granted, it nust notify
the applicant, in witing, of its reasons for not granting such
approval . The departnent shall establish guidelines, within 90 days of
the effective date of this section which shall state the criteria used
to determine if the applicant has denonstrated such a critical need. The
departnment is authorized to consult with the |ocal school district to
verify any data subnmtted.

On Decenber 1, 2003 the commi ssioner shall submt a report to the
board of regents, the ngjority | eader of the senate, the speaker of the
assenbly and governor evaluating the inpact of such noratoriumon the
avai lability of preschool special education services. The report shal
include: (i) information regarding the nunber of applications for new
prograns and program expansi ons and the disposition of those
applications by the comm ssioner; (ii) an assessnent of the projected
need for additional classes serving only disabled children and those
serving disabled children with their non-di sabl ed peers and in other
| ess restrictive settings; (iii) an assessnent of the projected need for
addi tional prograns due to programclosings in the region, nunber of
children receiving early intervention services and existing waiting
lists; (iv) an assessnment of the distance that children nust be
transported to receive preschool special education services; (v) an
eval uation of the programmatic performance and cost-effectiveness of
exi sting progranms; (vi) recomrendations regardi ng ways in which inproved
quality and cost-effectiveness could be achi eved through the sel ective



expansi on of effective prograns and/or the curtail ment of |ess effective
prograns; and (vii) an assessnent of the availability and effectiveness
of approved prograns providing services to preschool children with
autism

b. As part of an application submtted pursuant to paragraph a of this
subdi vi sion, a provider of special services or progranms shall submt a
description of its nmulti-disciplinary evaluation conponent, if any,
whi ch shall be subject to the approval of the conm ssioner in accordance
with regul ati ons adopted for such purpose after consultation with the
appropriate advisory conmttee. Such conponents or programmay rely in
part on formal witten agreenments or affiliations with appropriately
certified or licensed professionals, or agencies enploying such
prof essi onal s, provided that such professionals or agencies perform
their responsibilities in conformance with regul ati ons of the
commi ssioner and that providers fully disclose any such arrangenents on
all applications for program approval, and provided further that the
provider certifies that it shall apply for and obtain a wai ver pursuant
to section sixty-five hundred three-b of this chapter prior to providing
eval uation services pursuant to such witten agreenents or affiliations.
Not hi ng herein shall require a provider of special services or prograns
to have a nultidisciplinary eval uation program

c. Municipalities, or in the case of a city of one mllion or nore
persons, the board, shall maintain a |ist of appropriately certified or
|l i censed professionals to deliver related services consistent with this
section and the regul ations of the comm ssioner and shall determ ne
reasonabl e rei nbursenent for such services subject to the approval of
t he conmi ssioner. Such list shall also include reasonabl e reinbursenent,
as determ ned by the nunicipality and approved by the conm ssioner and
the director of the budget, for the coordination of two or nore rel ated
services pursuant to paragraph d of subdivision five of this section.

d. Providers may nmake application to conduct a programthat relies on
formal witten agreenents or affiliations with other approved prograns
or appropriately certified or |icensed professionals, provided that such
arrangenents are fully disclosed on all applications to the comm ssi oner



for program approval, and provided further that the provider certifies
it shall apply for and obtain a waiver pursuant to section sixty-five
hundred three-b of this chapter prior to providing related services
pursuant to any such witten agreenents or affiliations involving

| i censed professionals.

e. Nothing herein shall preclude an approved program from providi ng
services in the preschool child' s hone.

f. As part of an application submtted pursuant to paragraph a of this
subdi vi sion, a provider of special services or progranms shall describe

any programin which preschool children will receive services in
conjunction with children placed pursuant to section two hundred
thirty-six of the famly court act or title Il-A of article twenty-five

of the public health law. |If such preschool program otherw se neets the
criteria for approval of preschool prograns established by regul ations
of the comm ssioner, the conm ssioner shall approve such program

g. As part of an application submtted pursuant to paragraph a of this
subdi vi sion, a provider of special services or prograns shall certify
pursuant to regul ations pronul gated by the commi ssioner that it wll
take measures to ensure its executive director or person perform ng the
duties of a chief executive officer: (i) neets the criteria established
by the conm ssioner to be an executive director; and (ii) if paid as a
full time executive director, he or she is enployed in a full tinme, ful
year position and shall not engage in activity that would interfere with
or inpair such executive director's ability to carry out and performhis
or her duties, responsibilities and obligations.

* 9-a. (a) A group of appropriately |licensed and/or certified
prof essi onal s associated with a public or private agency nay apply to
t he conm ssioner for approval as an evaluator on a form prescri bed by
t he conm ssioner. The comm ssioner shall approve eval uators pursuant to
t hi s subdivision consistent with the approval process for the
mul ti-di sciplinary eval uati on conponent of prograns approved pursuant to
subdi vi sion nine of this section consistent with regul ati ons adopt ed
pursuant to such subdivision. Al school districts are deened approved
eval uators of preschool students suspected of having a disability



Wi t hout the need to submt an application to the comm ssioner if staff
who provide such eval uation services shall have appropriate |icensure
and/ or certification.

Such application shall include, but not be limted to, a description
of the multi-disciplinary eval uation services proposed to be provided
and a denonstration that all agency enpl oyees and staff who provide such
eval uati on services shall have appropriate |icensure and/or
certification and that the individual who shall have direct supervision
responsi bilities over such staff shall have an appropriate |evel of
experience in providing evaluation or services to preschool or
ki ndergarten-aged children with disabilities. To be eligible for
approval as an evaluator under this subdivision on and after July first,
two thousand el even, a group of appropriately licensed or certified
prof essionals shall be formed as a limted liability conpany or
prof essi onal services corporation established pursuant to article
fifteen of the business corporation law, article twelve or thirteen of
the limted liability conpany |aw or article eight-B of the partnership
| aw. The approval of any groups of |icensed or certified professionals
that are in existence on July first, two thousand el even and woul d not
be eligible for approval thereafter shall termnate on July first, two
t housand thirteen.

(b) The comm ssioner shall periodically review such eval uators at
which time the conm ssioner shall provide the nunicipality in which the
eval uator is |located an opportunity for comment.

(c) The comm ssioner shall establish a billing and rei nbursenent
system for services provided by school districts and eval uators approved
pursuant to the provisions of this subdivision consistent with billing

and rei nbursenent for evaluation services provided by eval uators
approved pursuant to the provisions of subdivision nine of this section.
* NB Repealed July 1, 2027

9-b. Program reapproval process. The commi ssioner shall periodically
revi ew and reapprove prograns, including the provision of eval uation
services, in accordance with regul ati ons adopted for such purpose, which
shal |l include reapproval criteria designed to assure that quality
services are provided in a necessary and cost efficient nmanner and in



the |l east restrictive environment which may include settings in which
age-appropriate peers without disabilities are typically found. In

revi ewi ng prograns and the provision of evaluation services, the
commi ssi oner shall consider factors including, but not limted to, the
percentage of children receiving services fromthe approved programt hat
conducted the eval uation of the child; and whether there has been

evi dence of m sl eading or erroneous advertising. The division of the
budget shall consider in a tinely manner all requests submtted by the
departnment to hire sufficient staff to conduct such periodic reapproval
of programs, as determ ned by the conm ssioner, using avail abl e federal
funds.

Such reapproval process shall provide the nunicipality in which the
programis |ocated or for which the nmunicipality bears fiscal
responsi bility, an opportunity for comment thirty or nore days prior to
conpl etion of the reapproval. In collaboration with nunicipalities and
representatives of approved prograns, the conm ssioner shall devel op
procedures for conducting such reapprovals. Minicipalities shall be
allowed to participate in such departnental review process. Such
reapproval s shall be conducted by individuals with appropriate
experience as determ ned by the conm ssioner and shall be conducted not
nore than once every three years, unless the comm ssioner, on his or her
own initiative or at the request of a nmunicipality, determ ned that
reapproval s are earlier or nore frequently required. The conm ssi oner
shal | comrence such reapproval process no |later than January fifteenth,
ni net een hundred ni nety-seven. Programreapprovals may result in
di sapproval of the entire program or a conponent of the program
including but not limted to the eval uation conponent. In reapproving a
program conponent, such approval criteria shall include, but not be
limted to:

a. the extent to which the programoffers services in settings with
regul ar contact with age-appropriate peers, where appropriate to the
needs of the popul ation served; and

b. whet her there has been evidence of m sl eading or erroneous
adverti sing.



Such reapproval shall assure an appropriate opportunity to be heard on
the findings of the reapproval and the opportunity to address such
findings through corrective or renedial action, where applicable. Such
reapproval process shall also provide for the determ nation of action on
the part of the departnent to address the findings of the reapproval
whi ch may include, but not be limted to, the withdrawal of approval to
provi de eval uati on servi ces.

9-c. Advertising. The conmm ssioner is authorized to require approved
prograns and evaluators to periodically submt copies of advertising for
review, and to commence a proceeding to revoke the approval of an
approved program or eval uator pursuant to this subdivision for fal se,

m sl eadi ng, deceptive or fraudul ent advertising pursuant to regul ations
to be promnul gated by the comm ssioner, which shall be consistent with
article twenty-two-a of the general business |aw. Such regul ati ons shal
prohi bit advertisenents fromincluding m sleading or erroneous
information with respect to services to be provided to preschool
children and their famlies. The departnment shall issue guidelines as to
appropriate advertising content. In a revocation proceedi ng, such

gui delines shall not be presunptive evidence that particul ar adverti sing
i s appropriate.

9-d. Business plans. Approved providers of special services and
prograns, including |ocal educational agencies, shall develop and submt
to the comm ssioner, by January first, nineteen hundred ninety-seven, a
busi ness plan, the contents of which shall be determ ned by the
commi ssi oner, which redirects fiscal and personnel resources toward
provi di ng speci al education prograns and services in settings with
children who do not have disabilities, and reduces the reliance on
prograns and settings which include only preschool children with
di sabilities.

10. Approved costs. a. (i) (A) Conmencing with the nineteen hundred
ni nety--ni nety-one school year, the comm ssioner shall annually
determne the tuition rate for approved services or prograns provided to
preschool children pursuant to this section. Such rates for providers of



such services and progranms shall be determ ned in confornmance with a
nmet hodol ogy established pursuant to subdivision four of section
forty-four hundred five of this article after consultation with and a
revi ew of an annual report prepared by the advisory comittee
establ i shed pursuant to paragraph a of subdivision twelve of this
section and shall be subject to the approval of the director of the
budget. Notw t hst andi ng any ot her provision of law, rule or regul ation
to the contrary, tuition rates established for the nineteen hundred

ni nety-five--ninety-six school year shall exclude the two percent cost
of living adjustnment authorized in rates established for the nineteen
hundred ni nety-four--ninety-five school year.

(B) Commencing with the two thousand fifteen--two thousand si xteen
school year, such special education itinerant services shall be provided
by approved prograns, and such approved prograns shall be rei nbursed for
such services based on the actual attendance of preschool children
recei ving such servi ces.

(C Notwi thstandi ng any ot her provision of law, rule or regulation to
the contrary, on or before the two thousand si xteen--two thousand
sevent een school year and thereafter, to be phased-in over no nore than
four years fromsuch starting year, the comm ssioner, subject to the
approval of the director of the budget, shall establish regional tuition
rates for special education itinerant services based on average actual
costs in accordance with a net hodol ogy established pursuant to
subdi vi sion four of section forty-four hundred five of this article.

(D) Notwi t hstandi ng any ot her provision of law, rule or regulation to
the contrary, commencing with the two thousand ei ghteen--two thousand
ni net een school year, approved preschool integrated special class
prograns shall be reinbursed for such services based on an alternative
nmet hodol ogy for rei mbursenment to be established by the comm ssioner. In
devel opi ng such net hodol ogy the conm ssioner shall seek input from
st akehol ders that woul d be inpacted by such alternative nethodol ogy. The
al ternati ve net hodol ogy, subject to the approval of the director of the
budget, shall be proposed by the departnment no later than April first,
two thousand ei ght een.

(ii) Upon request, the conm ssioner shall, on a tinely basis, transmt
to the municipality in which an approved programis | ocated any
i nformati on provided by such approved program for the purpose of



establishing a rate for the program

(iii) Follow ng determ nation of tuition rates pursuant to
subpar agraph (i) of this paragraph, the comm ssioner shall submt such
rates to the director of the budget for approval and shal
sinmultaneously transmt to each nunicipality the rates for prograns
| ocated in the municipality. Wthin thirty cal endar days of the
commi ssioner's transmttal date, the nmunicipality may submt comrents in
witing to the conm ssioner. The conm ssioner shall consider such
comments and, if he deens it appropriate, adjust such rate prior to
final action by the director of the budget. If the comm ssioner does not
adjust the rate, the conm ssioner shall respond to the coments
presented by the municipality.

b. Rei nbursenent for eval uations conducted by approved eval uators
shal | be provided pursuant to regul ations of the conm ssioner after
consultation with the advisory commttee established pursuant to
par agraph a of subdivision twelve of this section and shall be subject
to approval by the director of the budget.

c. Approved costs for transportation shall be the costs incurred by
the nmunicipality in accordance with the provisions of subdivision eight
of this section. The comm ssioner shall establish, in consultation with
the nunicipalities, and with the approval of the director of the budget,
regional ceilings for each region of the state, as defined by the
commi ssi oner, on the maxi num al |l owabl e state rei nbursenment. In
devel opi ng such ceilings, the conm ssioner shall consider the size of
t he geographic area to be served, the projected nunber of children
requiring transportation services and such other factors as the
commi ssi oner shall determne may influence the cost of transportation
servi ces.

d. (i) At the beginning of the school year, the comm ssioner shal
all ocate funds for reinbursement of allowable adm nistrative costs, as
defined in regulations of the conm ssioner, incurred by a board pursuant
to this section. Such allocation shall be in an amobunt equal to a schoo
district's pro rata share of the statew de base year count of preschool
children as a percent of federal funds avail able for such rei nbursenent,



as determ ned by the conm ssioner. In January of any school year in

whi ch additional federal funds are determ ned by the conm ssioner to be
avail abl e for such rei nbursenent, the comm ssioner shall equitably

al | ocate such funds for reinbursenent of allowable adm nistrative costs,
in a manner determ ned by the comm ssioner which is consistent with
federal statutes and regul ati ons governing the use of federal funds, to
school districts which have denonstrated a need for such additional
funds. At the close of the school year for which such funds were

al | ocated, each board shall submt, in a formprescribed by the

commi ssioner, a statement of the all owable adm nistrative costs incurred
pursuant to this section. A board may, subject to approval of the
commi ssi oner, submt any allowabl e adm nistrative costs for which
federal funds are not allocated to that school district pursuant to this
subdi vision to the appropriate municipality or nunicipalities for

rei mbur senent pursuant to subdivision eleven of this section.

(ii) Boards may submit reasonable costs incurred pursuant to
par agraphs a through d of subdivision seven of this section to the
appropriate nunicipality for reinbursenent. Boards may al so submt to
the appropriate municipality for rei mbursenment of reasonable costs
i ncurred pursuant to paragraph e of subdivision seven of this section:
(A) in an action or proceedi ng brought by another party or (B) in an
action or proceedi ng brought by the board, other than an action or
proceedi ng brought against the state, a departnent, board or agency of
the state or a state officer, except where such state defendant is
joined as a necessary party to such action or proceeding, if, upon final
di sposition of the action or proceeding, the board receives a judgnment
inits favor annulling the determ nation or order of the state review
officer. The nunicipality shall be reinbursed for paynment of such costs
pursuant to subdivision eleven of this section.

(iii) On or after July first, nineteen hundred ninety, and annually
thereafter until June thirtieth, two thousand one, rnunicipalities shal
be eligible for reimbursenment for adm nistrative costs incurred during
the preceding year of fifty dollars for each eligible preschool child
served in such year pursuant to this section. On or after July first,
two thousand one, and annually thereafter, nunicipalities shall be
eligible for reinbursenment for admnistrative costs incurred during the
precedi ng year of seventy-five dollars for each eligible preschool child



served in such year pursuant to this section. Each municipality shal
submt a claimin a formprescribed by the conm ssioner. Upon approval,
rei mbur senent shall be made by the conm ssioner from appropriations
avai | abl e therefor. Such rei nmbursenent shall be nade in the first

i nstance from any federal funds designated under federal |aw for |ocal
use, as deternm ned by the comm ssioner, that are avail able after
satisfying the provisions of subparagraph (i) of this paragraph. To the
extent that such federal funds are not sufficient or available to

rei mburse a nunicipality for such costs, reinbursenent shall be nade
with state funds.

e. Public special education funding provided for the purposes of this
section shall not be used to purchase regul ar preschool educati onal
services, day care or other child care services, or to purchase any
i nstructional service other than special services or prograns as defined
i n subdivision two of section forty-four hundred one of this article or
in this section, and the purchase of such regul ar preschool educati onal
services and child care services shall not be approvable pursuant to
this section as a charge upon the municipality or the board.

11. Financial responsibility for approved costs. a. The approved costs
for a preschool child who receives services pursuant to this section
shall be a charge upon the mnunicipality wherein such child resides. Al
approved costs shall be paid in the first instance and at | east
quarterly by the appropriate governing body or officer of the
muni ci pal ity upon vouchers presented and audited in the same nmanner as
the case of other clainms against the nunicipality. Notw thstandi ng any
i nconsi stent provisions of this section, upon notification by the
commi ssioner, a nunicipality may w thhold paynents due any provider for
services rendered to preschool children in a programfor which the
commi ssi oner has been unable to establish a tuition rate due to the
failure of the provider to file conplete and accurate reports for such
pur pose, as required by the comm ssioner.

b. (i) Conmencing with the rei mbursenment of nunicipalities for
services provided pursuant to this section on or after July first,
ni net een hundred ninety-three, the state shall reinburse fifty-nine and



one hal f percent of the approved costs paid by a nunicipality for the
pur poses of this section. Commencing with the reinbursenent of

muni cipalities for services provided pursuant to this section on or
after July first, nineteen hundred ninety-four, the state shal

rei mburse sixty-nine and one-half percent of the approved costs paid by
a nmunicipality for the purposes of this section. The state shal

rei mburse fifty percent of the approved costs paid by a nmunicipality for
t he purposes of this section for services provided prior to July first,
ni net een hundred ninety-three. Such state rei nmbursenent to the

muni cipality shall not be paid prior to April first of the school year

i n which such approved costs are paid by the municipality.

(ii) I'n accordance with a schedul e adopted by the commi ssioner, each
muni ci pality which has been notified by a board of its obligation to
contract for the provision of approved special services or prograns for
a preschool child shall be provided with a listing of all such children
by the conm ssioner. Such list shall include approved services and costs
as prescribed by the conm ssioner for each such child for whomthe
municipality shall certify, on such list, the amount expended for such
pur poses and the date of expenditure. Upon the receipt of such certified
statenent, the comm ssioner shall exam ne the sane, and if such
expenditures were nmade as required by this section, the conm ssioner
shall approve it and transmt it to the conptroller for audit. The
conptroller shall thereupon issue his warrant, in the amount specified
in such approved statenent for the paynent thereof out of noneys
appropriated therefor, to the nunicipal treasurer or chief fiscal
of ficer as the case may be.

(iii) (a) Notw thstanding the provisions of this paragraph, any nonies
due municipalities pursuant to this paragraph for services provided
during the two thousand ei ght--two thousand nine and prior school years
shal|l be reduced by an anmount equal to the product of the percentage of
t he approved costs reinbursed by the state pursuant to subparagraph (i)
of this paragraph and any federal participation, pursuant to title Xl X
of the social security act, in special education prograns provided
pursuant to this section. The comm ssioner shall deduct such anount, as
certified by the comm ssioner of health as the authorized fiscal agent
of the state education departnment. Such deductions shall be nade in
accordance with a plan devel oped by the comm ssioner and approved by the



director of the budget. To the extent that such deducti ons exceed noneys
owed to the nunicipality pursuant to this paragraph, such excess shal
be deducted from any ot her paynments due the nunicipality.

(b) Any noneys due nunicipalities pursuant to this paragraph for
services provided during the two thousand ni ne--two thousand ten school
year and thereafter, or for services provided in a prior school year
that were not reinbursed by the state on or before April first, two
t housand el even, shall, in the first instance, be designated as the
state share of noneys due a nmunicipality pursuant to title XIX of the
soci al security act, on account of school supportive health services
provi ded to preschool students with disabilities pursuant to this
section. Such state share shall be assigned on behalf of nunicipalities
to the departnent of health, as provided herein; the anbunt designated
as such nonfederal share shall be transferred by the comm ssioner to the
departnment of health based on the nonthly report of the conm ssioner of
health to the comm ssioner; and any remai ni ng noneys to be apportioned
to a municipality pursuant to this section shall be paid in accordance
with this section. The anobunt to be assigned to the departnent of
heal th, as determ ned by the conm ssioner of health, for any
muni cipality shall not exceed the federal share of any noneys due such
municipality pursuant to title XIX of the social security act. Moneys
designated as state share noneys shall be paid to such municipality by
t he departnent of health based on the subni ssion and approval of clains
related to such school supportive health services, in the manner
provi ded by | aw.

(iv) Notwi thstanding any other provision of lawto the contrary, no
paynments shall be nade by the commi ssioner pursuant to this section on
or after July first, nineteen hundred ninety-six based on a claimfor
services provided during school years nineteen hundred
ei ghty-ni ne--ninety, nineteen hundred ninety--ninety-one, nineteen
hundr ed ni nety-one-ni nety-two, nineteen hundred
ni nety-two--ninety-three, nineteen hundred ninety-three--ninety-four,
and ni neteen hundred ninety-four--ninety-five which is subnmtted |ater
than two years after the end of the nineteen hundred
ni nety-five--ninety-six school year; provided, however, that no paynent
shall be barred or reduced where such paynent is required as a result of
a court order or judgnent or a final audit, and provided further that



t he conm ssioner nay grant a waiver to a nunicipality excusing the late
filing of such a claimupon a finding that the delay was caused by a
party other than the nmunicipality or a board to which the nmunicipality
del egated aut hority pursuant to paragraph f of subdivision five or
subdi vi sion eight of this section.

(v) Notwi t hstandi ng any other provision of law to the contrary, no
paynments shall be nade by the commi ssioner pursuant to this section on
or after July first, nineteen hundred ninety-six based on a claimfor
services provided in the nineteen hundred ninety-five--ninety-six school
year or thereafter which is submitted later than three years after the
end of the school year in which services were rendered, provided,
however, that no paynent shall be barred or reduced where such paynent
is required as a result of a court order or judgnent or a final audit,
and provided further that the conm ssioner nay grant a waiver to a
muni cipality excusing the late filing of such a clai mupon a finding
that the delay was caused by a party other than the nunicipality or a
board to which the municipality del egates authority pursuant to
par agraph f of subdivision five or subdivision eight of this section.

(vi) Notwi thstanding any other provision of lawto the contrary,
begi nning with state rei nbursenment otherw se payable in the two thousand
si x--two thousand seven state fiscal year and in each year thereafter,
paynments pursuant to this section, subject to county agreenent and in
t he anmounts specified in such agreenent, shall be paid no |later than
June thirtieth of the state fiscal year next following the state fiscal
year in which such reinbursenent was otherw se eligible for paynent and
in which the liability to the county for such state rei nbursenent
accrued, provided that such paynments in a subsequent state fiscal year
shall be recognized by the state and the applicable county as satisfying
the state rei nbursenent obligation for the prior state fiscal year. Any
unspent anount associated with such county agreenents shall not be
avai l abl e for paynents to other counties or municipalities.

c. (i) Each nunicipality, or, in addition, in the case of a city of
one mllion or nore persons, the board, nmay performa fiscal audit of
such services or prograns for which it bears fiscal responsibility in
accordance with audit standards established by the comm ssioner, which
may include site visitation. The department shall provide guidelines on



standards and procedures to nunicipalities and boards, for fiscal audits
of services or prograns pursuant to this section. Prior to comrencing a
fiscal audit pursuant to this subparagraph, a nmunicipality shal
ascertain that neither the state nor any other nunicipality has
performed a fiscal audit of the sanme services or prograns within the
current fiscal year for such program If it is determ ned that no such
audit has been perforned, the nunicipality shall inquire with the
departnment to determ ne which other nunicipalities, if any, bear
financial responsibility for the services or prograns to be audited and
shall afford such other mnunicipalities an opportunity to recomrend
i ssues to be exam ned through the audit. Municipalities conpleting
audits pursuant to this subparagraph shall provide copies to the
departnment, the provider of the services and prograns and all other
muni cipalities previously determ ned to bear financial responsibility
for the audited services and prograns. No other nunicipality nay conduct
an additional fiscal audit of the sane services or progranms during such
current fiscal year for such program

(ii) Paynments made pursuant to this section by a nunicipality shall,
upon conclusion of the July first to June thirtieth school year for
whi ch such paynent was made, be subject to audit agai nst the actua
di fference between such audited expenditures and revenues. The
municipality shall submt the results of any such audit to the
commi ssi oner and the conm ssioner of social services, if appropriate,
for review and, if warranted, adjustment of the tuition and/or
mai nt enance rates. The nmunicipality is authorized to recover
over paynents nmade to a provider of special services or progranms pursuant
to this section as determ ned by the conm ssioner or the conm ssioner of
heal t h based upon their adjustnment of a tuition and/or naintenance rate,
provi ded that for purposes of making such adjustnment and recovery, the
muni cipality shall be deenmed to have paid one hundred percent of the
di sal | oned costs. Such recovery nay be acconplished by w thhol di ng such
anount from any noneys due the provider in the current year, or by
di rect reinbursenent. The comm ssioner shall pronulgate rules and
regul ati ons necessary to inplenment the provisions of this paragraph
within sixty days of the effective date of the chapter of the | aws of
two thousand thirteen which anmended this subparagraph.



12. Advisory conmttees. a. The commi ssioner shall establish an
advi sory committee consisting of representatives of nunicipalities to
advi se the comm ssioner on establishing the rate nethodol ogy authori zed
by subdi vision ten of this section.

b. The conm ssioner shall establish such other advisory commttees as
he deens necessary to inplenent the provisions of this section.

13. a. The conm ssioner shall adopt regulations to inplenment the
provi sions of this section. Such regul ations shall include:

(i) regional cost ceilings on average per pupil transportation cost
for the reinbursenent of transportation expenditures, where regions
shall be as defined by the conm ssioner;

(ii) the requirenent that commttees identify transportation options
for preschool children, consistent with this article, including
encouragi ng parents to transport their children at public expense where
cost-effective; and

(iii) the requirenment that each program approved pursuant to the
provi sions of this section shall nake application to the conm ssi oner
for approval to provide special education itinerant services.

b. The conm ssioner shall ensure that eligibility criteria are
consistently applied.

c. The commi ssioner shall, in consultation with clinicians trained in
early chil dhood educational services, mnunicipal representatives,
representatives of parents of children requiring preschool and school
age speci al education services, representatives of statew de and
regi onal provider organizations, academ c experts concerned with the
provi si on of special education services, and such other early chil dhood
education professionals as the comm ssioner shall deem appropri ate,
devel op clinical practice guidelines for the purpose of assisting
eval uators with respect to appropriate diagnhosis and eval uation, and
comrmittees with respect to the type, frequency and duration of services.
The conmi ssioner nmay at his or her own discretion use existing advisory
commttees and may add additional nenbers to devel op these guidelines.
Such gui delines shall be designed to assure that appropriate services



are provided in a manner which is necessary and cost efficient, and in
the |l east restrictive environnment, and shall pronote the education of
children in integrated settings with children who do not have
disabilities insofar as possible and appropriate, including through the
provi sion of related services or special education itinerant services.

* d. The comm ssioner shall establish procedures for adm nistrative
appeal s to resol ve interagency di sputes between boards and
muni ci palities over responsibility for provision of, or paynment for,
speci al education prograns or services to preschool children with
disabilities. During the pendency of any such appeal, the board or,
where applicable, a state departnment or agency responsible for
devel opi ng the preschool child' s individualized education program shal
provi de and pay for the special education prograns and services on the
preschool child's individualized education program and nmay seek
rei mbursenent in the appeal. The conm ssioner shall be authorized to
make all orders that in the comm ssioner's judgnment are proper or
necessary to give effect to the decision in the appeal. Upon a
determ nation that a public agency has failed to provide or pay for such
speci al education progranms and services, the conm ssioner shall certify
t he amount of such costs to the state conptroller and the state
conptroller to deduct such anmobunt fromany state funds that become due
to such public agency.

* NB Repeal ed June 30, 2027



