8 4404. Appeal procedures for children with disabilities. * 1. a. If
the parent or person in parental relation of a student, the board of
education or trustees of a school district or a state agency responsible
for providing education to students with disabilities presents a
conplaint with respect to any matter relating to the identification,
eval uati on or educational placenment of the student or the provision of a
free appropriate public education to the student or a nanifestation
determ nation or other matter relating to placenent upon discipline of a
student with a disability that may be the subject of an inparti al
heari ng pursuant to subsection (k) of section fourteen hundred fifteen
of title twenty of the United States code and the inplenmenting federal
regul ati ons, and the party presenting the conplaint or their attorney
provi des a due process conplaint notice in accordance with federal |aw
and regul ati ons and such conplaint sets forth an all eged violation that
occurred not nore than two years before the date the parent or public
agency knew or shoul d have known about the alleged action that formnms the
basis for the conplaint, the board or agency shall appoint an inparti al
hearing officer to review the due process conpl aint notice when
chal l enged and, if the nmatter is not resolved in a resolution session
t hat has been convened as required by federal law, to preside over an
i mpartial due process hearing and nmake a determination within such
period of time as the conm ssioner by regulation shall determ ne,
provi ded that the board of education or trustees shall offer the parent
or person in parental relation the option of nediation pursuant to
section forty-four hundred four-a of this article as an alternative to
an inpartial hearing. Where the parent or person in parental relation or
a school district or public agency presents a conplaint, the school
district or public agency responsible for appointing the inparti al
hearing officer shall provide the parent or person in parental relation
Wi th a procedural safeguards notice as required pursuant to subsection
(d) of section fourteen hundred fifteen of title twenty of the United
States code and the inplenenting federal regul ati ons. Notw thstandi ng
any provision of this subdivision to the contrary, the tinme [imtation
on presenting a conplaint shall not apply to a parent or person in
parental relation to the student if the parent or person in parental
rel ati on was prevented fromrequesting the inpartial hearing due to
specific m srepresentations by the school district or other public



agency that it had resolved the problemform ng the basis of the
conplaint or due to the school district's or other public agency's

wi t hhol di ng of information fromthe parent or person in parental
relation that was required under federal |law to be provided. Nothing in
this subdivision shall be construed to authorize the board of education
or trustees to bring an inpartial hearing to override the refusal of a
parent or person in parental relation to consent where a | ocal
educational agency is prohibited by federal law frominitiating such a
heari ng.

b. If a resolution session resolves the conplaint, the parties shal
execute a legally binding agreenment that is signed by both the parent or
person in parental relation and a representative of the school district
or public agency who has the authority to bind such district or agency
and shall be enforceable in any state court of conpetent jurisdiction or
a United States district court. A party may void such agreenment within
t hree busi ness days of the agreenent's execution.

c. Individuals so appointed by a board of education or a state agency
shall be selected froma |ist of available inpartial hearing officers
who have successfully conpleted an inpartial hearing officer training
program conducted by the departnent according to a rotation selection
process prescribed in regulations of the comm ssioner; except that a
city school district of a city having a popul ation of nore than one
mllion inhabitants shall be exenpt from such regulations to the extent
it maintains its rotational selection process in effect prior to July
first, nineteen hundred ninety-three. A record of proceedi ngs before the
i mpartial hearing officer shall be nmintained and nade available to the
parties, and the hearing shall be conducted in accordance with the
regul ati ons of the conmm ssioner. The board of education or trustees of
the school district or the state agency responsible for providing
education to students with disabilities shall have the burden of proof,

i ncludi ng the burden of persuasion and burden of production, in any such
i mpartial hearing, except that a parent or person in parental relation
seeking tuition reinbursenent for a unilateral parental placenent shal
have the burden of persuasion and burden of production on the

appropri ateness of such placenent. The decision of the inpartial hearing



of ficer shall be binding upon both parties unless appealed to the state
review officer. The conmi ssioner shall establish a departnent training
program whi ch shall be conpleted to the satisfaction of the comm ssioner
as a condition of certification. Inpartial hearing officers shall have
the qualifications specified in subsection (f) of section fourteen
hundred fifteen of title twenty of the United States code, the

i npl ementing federal regulations and the regul ations of the
commi ssi oner. The comm ssioner shall promnul gate regul ations to ensure
that no individual enployed by a school district, school or program
serving students with disabilities placed by a school district conmttee
on special education acts as an inpartial hearing officer and that no

i ndi vi dual enpl oyed by such schools or prograns serves as an inpartial
hearing officer for two years following the term nation of such

enpl oynment. The comm ssi oner shall pronul gate regul ati ons establi shing
procedures for the suspension or revocation of inpartial hearing officer
certification for good cause. The conmi ssioner shall establish maxi mum
rates for the conpensation of inpartial hearing officers subject to the
approval of the director of the division of the budget.

d. The comm ssioner shall pronul gate regul ati ons establi shing
procedures and tinelines for expedited hearings in cases involving: (1)
review of a decision that a student with a disability's behavi or was not
a mani festation of such student's disability, or (2) review of an
interimalternative educational setting or other placenent to the extent
requi red under federal law, or (3) a request by the school district for
a determnation that maintaining the current educational placenent of
the student is substantially likely to result in injury to the student
or to others.

* NB Effective until June 30, 2027

* 1. If the recormendation of the commttee on special education is
not acceptable to the parent or person in parental relationship of a
student, or if the commttee or board of education or trustees fails to
make or effectuate such a recommendati on within such periods of tine as
may be required by regul ations of the comm ssioner, such parents or
persons in parental relationship shall notify the board of education of
this situation and the board shall appoint an inpartial hearing officer
to hear the appeal and nmake a determ nation within such period of tine



as the commi ssioner by regulation shall determ ne, provided that the
board of education or trustees shall offer the parent or person in
parental relationship the option of nediation pursuant to section
forty-four hundred four-a of this article as an alternative to an

i mpartial hearing. Individuals so appointed by a board of education
shall be selected froma |ist of available hearing officers who have
successfully conpleted a hearing officer training program conducted by
the departnent according to a rotation selection process prescribed in
regul ati ons of the commi ssioner; except that a city school district of a
city having a popul ation of nore than one mllion inhabitants shall be
exenpt from such regulations to the extent it maintains its rotational
sel ection process in effect prior to July first, nineteen hundred
ninety-three. A record of proceedi ngs before the hearing officer shal
be mai ntai ned and nade available to the parties. The board of education
or trustees of the school district or the state agency responsible for
provi di ng education to students with disabilities shall have the burden
of proof, including the burden of persuasion and burden of production,
in any such inpartial hearing, except that a parent or person in
parental relation seeking tuition reinbursenent for a unil ateral
parental placenent shall have the burden of persuasion and burden of
producti on on the appropriateness of such placenent. The decision of the
hearing officer shall be binding upon both parties unless appealed to
the state review officer. The conm ssioner shall establish a departnent
trai ni ng program which shall be conpleted to the satisfaction of the
commi ssioner as a condition of certification. The comm ssioner shal
devel op and inplenent a plan to ensure that no individual enployed by a
school district, school or program serving students with disabilities
pl aced by a school district commttee on special education acts as an

i npartial hearing officer and that no individual enployed by such
school s or prograns serves as an inpartial hearing officer for two years
following the term nation of such enploynent. Such plan shall be fully
i npl emented no later than July first, nineteen hundred ninety-six. The
commi ssi oner shall promnul gate regul ati ons establishing procedures for

t he suspension or revocation of inpartial hearing officer certification
for good cause. The conmm ssioner shall establish maximumrates for the
conpensation of inpartial hearing officers subject to the approval of
the director of the division of the budget. The conm ssi oner shal



promul gate regul ati ons establishing procedures and tinelines for
expedi ted hearings in cases involving: (a) review of a decision that a
student with a disability's behavior was not a nmani festation of such
student's disability, or (b) review of an interimalternative
educational setting or other placenent to the extent required under
federal law, or (c) a request by the school district for a determ nation
that mai ntaining the current educational placenent of the student is
substantially likely to result ininjury to the student or to others.

* NB Effective June 30, 2027

l-a. If the parent or person in parental relation of a student files a
due process conplaint notice seeking an inpartial due process hearing
Wi th respect to the evaluation, educational placenent, provision of a
free appropriate public education to the student or in accordance with
section thirty-six hundred two-c of this chapter and an inparti al
hearing officer is not appointed within one hundred ninety-six days
after filing such due process conplaint notice with the |ocal school
district, in accordance with regul ations promnul gated pursuant to this
section by the comm ssioner, an inpartial hearing officer nay then be
i mmedi ately appointed to issue an order based upon a proposed order of
relief submtted by the parent or person in parental relation of the
student identifying appropriate and individualized progranms and services
for the student. School districts subject to this subdivision shal
annual ly report, on a formprescribed by the conm ssioner, on the nunber
of conplaints that seek this relief, the relief sought, and the
resol uti on of such conplaints to the governor, the conm ssioner, the
tenporary president of the senate, the speaker of the assenbly, the
chair of the senate education conmttee, the chair of the senate city of
New Yor k education commttee and the chair of the assenbly education
commi ttee.

2. Review by state review officer. A state review officer of the
education departnent shall review and may nodify, in such cases and to
the extent that the review officer deens necessary, in order to properly
ef fectuate the purposes of this article, any determ nation of the
i mpartial hearing officer relating to the determ nation of the nature of
a child s disability, selection of an appropriate special education



program or service and the failure to provide such programand require
such board to conply with the provisions of such nodification. The
commi ssi oner shall adopt regul ati ons governing the practice and
procedure in such appeals to the state review officer; provided,

however, that in no event shall any fee or charge whatsoever be inposed
for any appeal taken pursuant to this subdivision. The state review
officer is enpowered to nmake all orders which are proper or necessary to
give effect to the decision of the review officer.

3. Review of the determ nation of a state review officer regarding
children with disabilities.

* a. Any final determ nation or order of a state review officer
rendered pursuant to subdivision two of this section nay only be
reviewed in a proceedi ng brought in the suprenme court pursuant to
article four of the civil practice law and rul es, and paragraph b of
this subdivision, or in United States district court. Any such
proceedi ng shall be conmenced within four nonths after the determ nation
to be reviewed becones final and binding on the parties.

* NB Effective until June 30, 2027

* a. Any final determ nation or order of a state review officer
rendered pursuant to subdivision two of this section nay only be
reviewed in a proceedi ng brought in the suprenme court pursuant to
article four of the civil practice law and rul es, and paragraph b of
this subdivision, or in United States district court.

* NB Effective June 30, 2027

* b. In any such proceeding under article four of the civil practice
| aw and rules, the court may grant any relief authorized by the
provi sions of rule four hundred el even of such law and rul es, which
shall include any relief available in a civil action under section siXx
hundred fifteen of the individuals with disabilities education act (20
U S. C section 1415) and also may, in its discretion renmand the
proceedings to the state review officer for further consideration upon a
finding that any relevant and naterial evidence is then avail abl e which
was not previously considered by the state review officer. Such
proceedi ng shall be deenmed a proceedi ng agai nst a body or officer for
pur poses of section five hundred six of the civil practice | aw and
rules. The court shall receive the records of the adm nistrative



proceedi ngs, shall hear additional evidence at the request of a party,
and basing its decision on the preponderance of the evidence, shal
grant the relief that the court determ nes to be appropriate.

* NB Effective until June 30, 2027

* b. In any such proceeding under article four of the civil practice
| aw and rules, the court may grant any relief authorized by the
provi sions of rule four hundred el even of such law and rul es, which
shall include any relief available in a civil action under section siXx
hundred fifteen of the individuals with disabilities education act (20
U S. C section 1415) and also may, in its discretion renmand the
proceedings to the state review officer for further consideration upon a
finding that any relevant and naterial evidence is then avail abl e which
was not previously considered by the state review officer. Such
proceedi ng shall be deened a proceedi ng agai nst a body or officer for
pur poses of sections two hundred seventeen and five hundred six of the
civil practice law and rules. The court shall receive the records of the
adm ni strative proceedi ngs, shall hear additional evidence at the
request of a party, and basing its decision on the preponderance of the
evi dence, shall grant the relief that the court determ nes to be
appropri ate.

* NB Effective June 30, 2027

4. a. During the pendency of any proceedi ngs conducted pursuant to
this section, other than a proceedi ng subject to paragraph b of this
subdi vision, and during the initial identification, evaluation and
pl acement procedure pursuant to this section and during the initial
identification, evaluation and pl acenent procedure pursuant to section
forty-four hundred two of this article, unless the |ocal school district
and the parents or persons in parental relationship otherw se agree, the
student shall remain in the then current educational placenent of such
student, or, if applying for initial adm ssion to a public school, shal
be placed in the public school programuntil all such proceedi ngs have
been conpl et ed.

* b. For students with disabilities placed in an interimalternative
educational setting pursuant to clause (iv) or (vii) of subparagraph
three of paragraph g of subdivision three of section thirty-two hundred
fourteen of this chapter, during the pendency of proceedi ngs conducted



pursuant to this section in which the parents or persons in parental
relation challenge the interimalternative educational setting or a
mani festati on determ nation, the student shall remain in the interim
alternative educational setting pending the decision of the inparti al
hearing officer or until expiration of the tinme period of the student's
pl acenment in an interimalternative educational setting, whichever cones
first, unless the |Iocal school district and the parents or persons in
parental relation otherwi se agree. After the expiration of such
pl acenment in an interimalternative educational setting, if the school
district proposes to change the student's placenent, during the pendency
of any proceedings to challenge the proposed change in placenent, the
student shall return to and remain in the current educational placenent,
whi ch shall be the student's placenent prior to the interimalternative
educational setting, unless the |ocal school district and the parents or
persons in parental relation otherwi se agree or unless as a result of a
decision by an inpartial hearing officer in an expedited hearing, the
interimalternative educational setting is extended for a period not to
exceed forty-five school days based on a determ nation that naintaining
the current educational placenent of the student is substantially likely
toresult ininjury to the student or to others. Such procedure for
extension of an interimalternative educational setting nay be repeated
as necessary.

* NB Effective until June 30, 2027

* b. For students with disabilities placed in an interimalternative
educational setting pursuant to clause (iv) or (vii) of subparagraph
three of paragraph g of subdivision three of section thirty-two hundred
fourteen of this chapter, during the pendency of proceedi ngs conducted
pursuant to this section in which the parents or persons in parental
rel ati onship challenge the interimalternative educational setting or a
mani festati on determ nation, the student shall remain in the interim
alternative educational setting pending the decision of the hearing
officer or until expiration of the tinme period of the student's interim
alternative placenent, whichever conmes first, unless the |ocal school
district and the parents or persons in parental relationship otherw se
agree. After the expiration of such interimalternative educati onal
pl acenment, if the school district proposes to change the student's
pl acenment, during the pendency of any proceedings to challenge the



proposed change in placenent, the student shall return to and remain in
the current educational placenent, which shall be the student's
pl acement prior to the interimalternative educational setting, unless
the local school district and the parents or persons in parental
rel ati onship otherwi se agree or unless as a result of a decision by an
i mpartial hearing officer in an expedited hearing, the interim
alternative educational setting is extended or another appropriate
pl acement is ordered for a period not to exceed forty-five days based on
a determnation that maintaining the current educational placenent of
the student is substantially likely to result in injury to the student
or to others. Such procedure for extension of an interimalternative
educational setting may be repeated as necessary.

* NB Effective June 30, 2027

5. For purposes of this section, to the extent required by federal
| aw, a student presuned to have a disability for discipline purposes
shall be deened to be a student with a disability and the parents or
persons in parental relationship of a student presuned to have a
disability for discipline purposes shall be afforded the procedural
rights of the parents or persons in parental relationship of a student
with a disability. Nothing in this section shall be construed to confer
upon a student presuned to have a disability for disciplinary purposes
greater procedural rights than such student woul d have under the
provi sions of section six hundred fifteen of the individuals with
di sabilities education act.



