8§ 236. Special controlling provisions; prior actions or proceedings;
new actions or proceedi ngs. Except as otherw se expressly provided in
this section, the provisions of part A shall be controlling with respect
to any action or proceedi ng conmenced prior to the date on which the
provi sions of this section as anended becone effective and the
provi sions of part B shall be controlling with respect to any action or
proceedi ng conmenced on or after such effective date. Any reference to
this section or the provisions hereof in any action, proceeding,
judgnment, order, rule or agreenent shall be deened and construed to
refer to either the provisions of part A or part B respectively and
exclusively, determ ned as provided in this paragraph any inconsi stent
provi sion of | aw notw thstandi ng.

PART A
PRI OR ACTI ONS OR PROCEEDI NGS

Al'imony, tenporary and permanent. 1. Alinony. In any action or
proceedi ng brought (1) during the lifetinme of both parties to the
marriage to annul a nmarriage or declare the nullity of a void narriage,
or (2) for a separation, or (3) for a divorce, the court may direct
ei ther spouse to provide suitably for the support of the other as, in
the court's discretion, justice requires, having regard to the | ength of
time of the marriage, the ability of each spouse to be self supporting,
the circunstances of the case and of the respective parties. Such
direction may require the paynment of a sumor suns of noney either
directly to either spouse or to third persons for real and personal
property and services furnished to either spouse, or for the rental of
or nortgage anortization or interest paynments, insurance, taxes, repairs
or other carrying charges on prem ses occupi ed by either spouse, or for
bot h paynments to either spouse and to such third persons. Such direction
shall be effective as of the date of the application therefor, and any
retroactive anount of alinmony due shall be paid in one sumor periodic
suns, as the court shall direct, taking into account any anount of
tenporary alinony which has been paid. Such direction nmay be nade in the
final judgnent in such action or proceeding, or by one or nore orders
fromtinme to tine before or subsequent to final judgnent, or by both
such order or orders and the final judgnment. Such direction nay be nade
notwi t hstanding that the parties continue to reside in the sanme abode



and notw thstanding that the court refuses to grant the relief requested
by either spouse (1) by reason of a finding by the court that a divorce,
annul ment or judgnent declaring the marriage a nullity had previously
been granted to either spouse in an action in which jurisdiction over

t he person of the other spouse was not obtained, or (2) by reason of the
m sconduct of the other spouse, unless such nmi sconduct would itself
constitute grounds for separation or divorce, or (3) by reason of a
failure of proof of the grounds of either spouse's action or
counterclaim Any order or judgnment nade as in this section provided nay
conbine in one |unp sum any anount payable to either spouse under this
section with any anount payable to either spouse under section two
hundred forty of this chapter. Upon the application of either spouse,
upon such notice to the other party and given in such manner as the
court shall direct, the court may annul or nodify any such direction,
whet her nmade by order or by final judgnment, or in case no such direction
shal | have been nade in the final judgnent may, with respect to any

j udgment of annul ment or declaring the nullity of a void marriage
rendered on or after Septenber first, nineteen hundred forty or any

j udgnment of separation or divorce whenever rendered, anend the judgnent
by inserting such direction. Subject to the provisions of section two
hundred forty-four of this chapter, no such nodification or annul nent
shall reduce or annul arrears accrued prior to the making of such
application unless the defaulting party shows good cause for failure to
make application for relief fromthe judgnment or order directing such
payment prior to the accrual of such arrears. Such nodification nmay

i ncrease such support nunc pro tunc based on newly di scovered evidence.

2. Conpul sory financial disclosure. In all matrinonial actions and
proceedi ngs comenced on or after Septenber first, nineteen hundred
seventy-five in suprene court in which alinony, maintenance or support
is in issue and all support proceedings in famly court, there shall be
conmpul sory disclosure by both parties of their respective financial
states. No show ng of special circunmstances shall be required before
such disclosure is ordered. A sworn statenent of net worth shall be
provi ded upon receipt of a notice in witing demandi ng the same, within
twenty days after the receipt thereof. In the event said statenent is
not demanded, it shall be filed by each party, within ten days after



joi nder of issue, in the court in which the procedure is pending. As
used in this section, the termnet worth shall nean the anmount by which

total assets including income exceed total liabilities including fixed
financial obligations. It shall include all incone and assets of
what soever kind and nature and wherever situated and shall include a

list of all assets transferred in any manner during the preceding three
years, or the length of the marriage, whichever is shorter; provided,
however that transfers in the routine course of business which resulted
i n an exchange of assets of substantially equival ent val ue need not be
specifically disclosed where such assets are otherwise identified in the
statenent of net worth. Nonconpliance shall be punishable by any or al

of the penalties prescribed in section thirty-one hundred twenty-six of
the civil practice |aw and rules, in exam nation before or during trial.

PART B
NEW ACTI ONS OR PROCEEDI NGS

Mai nt enance and distributive award. 1. Definitions. Whenever used in
this part, the following terns shall have the respective neani ngs
herei nafter set forth or indicated:

a. The term "mai ntenance" shall nean paynments provided for in a valid
agreenent between the parties or awarded by the court in accordance with
t he provisions of subdivisions five-a and six of this part, to be paid
at fixed intervals for a definite or indefinite period of tine, but an
award of mai ntenance shall term nate upon the death of either party or
upon the payee's valid or invalid marriage, or upon nodification
pursuant to paragraph b of subdivision nine of this part or section two
hundred forty-eight of this chapter.

b. The term"distributive award"” shall mean paynents provided for in a
val i d agreenent between the parties or awarded by the court, in lieu of
or to supplenent, facilitate or effectuate the division or distribution
of property where authorized in a matrinonial action, and payabl e either
in a lunp sumor over a period of tinme in fixed anounts. Distributive
awar ds shall not include paynents which are treated as ordinary incone
to the recipient under the provisions of the United States Internal
Revenue Code.



c. The term"marital property"” shall nmean all property acquired by
ei ther or both spouses during the narriage and before the execution of a
separation agreenent or the comrencenent of a matrinonial action,
regardl ess of the formin which title is held, except as otherw se
provi ded in agreenment pursuant to subdivision three of this part.
Marital property shall not include separate property as hereinafter
defi ned.

d. The term separate property shall nean

(1) property acquired before nmarriage or property acquired by bequest,
devi se, or descent, or gift froma party other than the spouse;

(2) conpensation for personal injuries;

(3) property acquired in exchange for or the increase in val ue of
separate property, except to the extent that such appreciation is due in
part to the contributions or efforts of the other spouse;

(4) property described as separate property by witten agreenent of
the parties pursuant to subdivision three of this part.

e. The term"custodial parent” shall nmean a parent to whom cust ody of
a child or children is granted by a valid agreenent between the parties
or by an order or decree of a court.

f. The term"child support” shall nmean a sum paid pursuant to court
order or decree by either or both parents or pursuant to a valid
agreenent between the parties for care, nmintenance and education of any
unemanci pated child under the age of twenty-one years.

2. Matrinonial actions. a. Except as provided in subdivision five of
this part, the provisions of this part shall be applicable to actions
for an annul ment or dissolution of a marriage, for a divorce, for a
separation, for a declaration of the nullity of a void marriage, for a
declaration of the validity or nullity of a foreign judgnent of divorce,
for a declaration of the validity or nullity of a marriage, and to
proceedi ngs to obtain naintenance or a distribution of nmarital property
following a foreign judgnent of divorce, commenced on and after the
effective date of this part. Any application which seeks a nodification



of a judgnment, order or decree nmade in an action conmenced prior to the
effective date of this part shall be heard and determ ned in accordance
with the provisions of part A of this section.

b. Wth respect to matrinonial actions which comence on or after the
effective date of this paragraph, the plaintiff shall cause to be served
upon the defendant, sinultaneous with the service of the sunmons, a copy
of the automatic orders set forth in this paragraph. The automatic
orders shall take effect and be binding upon the plaintiff in a
mat ri noni al action inmediately upon the filing of the sumons, or
sumons and conpl ai nt, and shall be bindi ng upon the defendant
i mmedi ately upon the service of the automatic orders with the sunmons.
Each automatic order shall remain in full force and effect until the
judgnment of divorce is entered or the action is dism ssed, discontinued
or stayed, whichever shall occur first, unless the order is term nated,
nodi fied or anended by further order of the court upon notion of either
of the parties or upon witten agreenent between the parties duly
execut ed and acknow edged. The automatic orders are as foll ows:

(1) Neither party shall sell, transfer, encunber, conceal, assign,
renove or in any way di spose of, without the consent of the other party
in witing, or by order of the court, any property (including, but not
limted to, real estate, personal property, cash accounts, stocks,
nmut ual funds, bank accounts, cars and boats) individually or jointly
hel d by the parties, except in the usual course of business, for
customary and usual househol d expenses or for reasonable attorney's fees
in connection with this action.

(2) Neither party shall transfer, encunber, assign, renove, wthdraw
or in any way dispose of any tax deferred funds, stocks or other assets
hel d in any individual retirenent accounts, 401K accounts, profit
sharing pl ans, Keogh accounts, or any other pension or retirenent
account, and the parties shall further refrain fromapplying for or
requesting the paynent of retirement benefits or annuity paynents of any
kind, without the consent of the other party in witing, or upon further
order of the court; except that any party who is already in pay status
may continue to receive such paynents thereunder.

(3) Neither party shall incur unreasonable debts hereafter, including,
but not limted to further borrow ng against any credit |line secured by



the fam |y residence, further encunbranci ng any assets, or unreasonably
using credit cards or cash advances against credit cards, except in the
usual course of business or for customary or usual househol d expenses,
or for reasonable attorney's fees in connection with this action.

(4) Neither party shall cause the other party or the children of the
marriage to be renoved from any existing nmedical, hospital and dental
i nsurance coverage, and each party shall maintain the existing nedical,
hospital and dental insurance coverage in full force and effect.

(5) Neither party shall change the beneficiaries of any existing life
i nsurance policies, and each party shall maintain the existing life
i nsurance, autonobile insurance, honeowners and renters insurance
policies in full force and effect.

(6) If either party receives notice of a tax lien, foreclosure,
bankruptcy, or litigation, or the filing of sane, or of the lifting of a
stay in bankruptcy, that could adversely affect the marital estate, that
party shall, within ten days after receiving such notice, send witten
notice of such event to the other party.

3. Agreenent of the parties. An agreenent by the parties, nade before
or during the marriage, shall be valid and enforceable in a matrinoni al
action if such agreenment is in witing, subscribed by the parties, and
acknow edged or proven in the manner required to entitle a deed to be
recorded. Notw t hstandi ng any ot her provision of |aw, an acknow edgnent
of an agreenment nade before marriage may be executed before any person
authorized to solemize a marriage pursuant to subdivisions one, two and
three of section eleven of this chapter. Such an agreenent nay incl ude
(1) a contract to nake a testanentary provision of any kind, or a waiver
of any right to el ect against the provisions of a will; (2) provision
for the ownership, division or distribution of separate and marital
property; (3) provision for the anobunt and duration of naintenance or
other ternms and conditions of the nmarriage rel ationship, subject to the
provi sions of section 5-311 of the general obligations |aw, and provided
that such terns were fair and reasonable at the tine of the making of
t he agreenent and are not unconscionable at the tine of entry of final
judgment; and (4) provision for the custody, care, education and
mai nt enance of any child of the parties, subject to the provisions of
section two hundred forty of this article. Nothing in this subdivision



shall be deened to affect the validity of any agreenent nade prior to
the effective date of this subdivision.

4. Compul sory financial disclosure. a. In all matrinonial actions and
proceedi ngs in which alinony, maintenance or support is in issue, there
shal | be compul sory di sclosure by both parties of their respective
financial states. No showi ng of special circunstances shall be required
bef ore such disclosure is ordered. A sworn statement of net worth shal
be provi ded upon receipt of a notice in witing demandi ng the sane,
within twenty days after the receipt thereof. In the event said
statenent is not dermanded, it shall be filed with the clerk of the court
by each party, within ten days after joinder of issue, in the court in
whi ch the proceeding is pending. As used in this part, the term "net
wort h" shall nean the amount by which total assets including inconme

exceed total liabilities including fixed financial obligations. It shal
i nclude all inconme and assets of whatsoever kind and nature and wherever
situated and shall include a list of all assets transferred in any

manner during the preceding three years, or the length of the narriage,
whi chever is shorter; provided, however that transfers in the routine
course of business which resulted in an exchange of assets of
substantially equival ent val ue need not be specifically disclosed where
such assets are otherwise identified in the statement of net worth. All
such sworn statenents of net worth shall be acconpanied by a current and
representative paycheck stub and the nost recently filed state and
federal inconme tax returns including a copy of the W2(s) wage and tax
statenent (s) submtted with the returns. In addition, both parties shal
provide information relating to any and all group health plans avail abl e
to themfor the provision of care or other nedical benefits by insurance
or otherwi se for the benefit of the child or children for whom support
i's sought, including all such infornmation as may be required to be
included in a qualified nedical child support order as defined in
section six hundred nine of the enployee retirenent incone security act
of 1974 (29 USC 1169) including, but not limted to: (i) the name and

| ast known nmiling address of each party and of each dependent to be
covered by the order; (ii) the identification and a description of each
group health plan available for the benefit or coverage of the

di sclosing party and the child or children for whom support is sought;



(iii) a detailed description of the type of coverage avail able from each
group health plan for the potential benefit of each such dependent; (iv)
the identification of the plan adm nistrator for each such group health
pl an and the address of such adm nistrator; (v) the identification
nunbers for each such group health plan; and (vi) such other infornmation
as nmay be required by the court. Nonconpliance shall be puni shabl e by
any or all of the penalties prescribed in section thirty-one hundred
twenty-six of the civil practice law and rules, in exam nation before or
during trial.

b. As soon as practicable after a matrinonial action has been
commenced, the court shall set the date or dates the parties shall use
for the valuation of each asset. The valuation date or dates nay be
anytinme fromthe date of conmencenent of the action to the date of
trial.

5. Disposition of property in certain matrinonial actions. a. Except
where the parties have provided in an agreenent for the disposition of
their property pursuant to subdivision three of this part, the court, in
an action wherein all or part of the relief granted is divorce, or the
di ssol ution, annul ment or declaration of the nullity of a nmarriage, and
in proceedings to obtain a distribution of marital property follow ng a
forei gn judgnent of divorce, shall determ ne the respective rights of
the parties in their separate or marital property, and shall provide for
the disposition thereof in the final judgnent.

b. Separate property shall renmain such

c. Marital property shall be distributed equitably between the
parties, considering the circunstances of the case and of the respective
parties.

d. In determ ning an equitable disposition of property under paragraph
c, the court shall consider:

(1) the incone and property of each party at the tine of marriage, and
at the time of the commencenent of the action;

(2) the duration of the marriage and the age and health of both



parties;

(3) the need of a custodial parent to occupy or own the marital
resi dence and to use or own its household effects;

(4) the loss of inheritance and pension rights upon dissolution of the
marriage as of the date of dissolution;

(5) the loss of health insurance benefits upon dissolution of the
marri age;

(6) any award of mai ntenance under subdivision six of this part;

(7) any equitable claimto, interest in, or direct or indirect
contribution made to the acquisition of such nmarital property by the
party not having title, including joint efforts or expenditures and
contributions and services as a spouse, parent, wage earner and
honenmaker, and to the career or career potential of the other party. The
court shall not consider as marital property subject to distribution the
val ue of a spouse's enhanced earning capacity arising froma |icense,
degree, celebrity goodwi ||, or career enhancenent. However, in arriving
at an equitable division of marital property, the court shall consider
the direct or indirect contributions to the devel opnent during the
marri age of the enhanced earning capacity of the other spouse;

(8) the liquid or non-liquid character of all marital property;

(9) the probable future financial circunstances of each party;

(10) the inpossibility or difficulty of evaluating any conponent asset
or any interest in a business, corporation or profession, and the
econonmi c desirability of retaining such asset or interest intact and
free fromany claimor interference by the other party;

(11) the tax consequences to each party;

(12) the wasteful dissipation of assets by either spouse;

(13) any transfer or encunbrance made in contenplation of a
matrinoni al action wthout fair consideration;

(14) whether either party has commtted an act or acts of donestic
vi ol ence, as described in subdivision one of section four hundred
fifty-nine-a of the social services |aw, against the other party and the
nature, extent, duration and inpact of such act or acts;

(15) in awardi ng the possession of a conpanion animal, the court shal
consider the best interest of such aninal. "Conpanion aninmal", as used
in this subparagraph, shall have the same neaning as in subdivision five
of section three hundred fifty of the agriculture and markets | aw, and



(16) any other factor which the court shall expressly find to be just
and proper.

e. In any action in which the court shall determ ne that an equitable
distribution is appropriate but would be inpractical or burdensone or
where the distribution of an interest in a business, corporation or
prof essi on would be contrary to law, the court in lieu of such equitable
distribution shall nmake a distributive award in order to achieve equity
bet ween the parties. The court in its discretion, also nay nake a
distributive award to supplenent, facilitate or effectuate a
distribution of marital property.

f. In addition to the disposition of property as set forth above, the
court may nake such order regarding the use and occupancy of the marital
hone and its househol d effects as provided in section two hundred
thirty-four of this chapter, without regard to the form of ownership of
such property.

g. In any decision made pursuant to this subdivision, the court shal
set forth the factors it considered and the reasons for its decision and
such may not be waived by either party or counsel.

h. In any decision made pursuant to this subdivision the court shall,
where appropriate, consider the effect of a barrier to renarriage, as
defined in subdivision six of section two hundred fifty-three of this
article, on the factors enunerated in paragraph d of this subdivision.

5-a. Tenporary mai ntenance awards. a. Except where the parties have
entered into an agreenent providing for naintenance pursuant to
subdi vision three of this part, in any matrinonial action the court,
upon application by a party, shall nake its award for tenporary
mai nt enance pursuant to the provisions of this subdivision.

b. For purposes of this subdivision, the follow ng definitions shal
be used:

(1) "Payor" shall nean the spouse with the higher incone.

(2) "Payee" shall nean the spouse with the | ower incone.



(3) "Length of marriage" shall nean the period fromthe date of
marriage until the date of comrencenent of action.

(4) "Incone" shall mean inconme as defined in the child support
standards act and codified in section two hundred forty of this article
and section four hundred thirteen of the famly court act w thout
subtracting alinmony or naintenance actually paid or to be paid to a
spouse that is a party to the instant action pursuant to subcl ause (C)
of clause (vii) of subparagraph five of paragraph (b) of subdivision
one-b of section two hundred forty of this article and subcl ause (C) of
clause (vii) of subparagraph five of paragraph (b) of subdivision one of
section four hundred thirteen of the famly court act and w t hout
subtracting spousal support paid pursuant to section four hundred twelve
of such act.

(5) "Incone cap"” shall nean up to and includi ng one hundred
ei ghty-four thousand dollars of the payor's annual income; provided,
however, begi nning March first, two thousand twenty and every two years
thereafter, the inconme cap anount shall increase by the sum of the
aver age annual percentage changes in the consuner price index for al
urban consuners (CPI-U) as published by the United States departnent of
| abor bureau of |abor statistics for the prior two years nultiplied by
the then incone cap and then rounded to the nearest one thousand
dollars. The office of court adm nistration shall determ ne and publish
t he incone cap.

(6) "Guideline anbunt of tenporary mai ntenance"” shall nean the doll ar
anount derived by the application of paragraph c or d of this
subdi vi si on.

(7) "Self-support reserve" shall mean the self-support reserve as
defined in the child support standards act and codified in section two
hundred forty of this article and section four hundred thirteen of the
famly court act.

(8) "Agreenent" shall have the same neaning as provided in subdivision
three of this part.

c. Wiere the payor's incone is |lower than or equal to the income cap
the court shall determ ne the guideline anobunt of tenporary mai ntenance
as foll ows:

(1) Where child support will be paid for children of the marriage and



where the payor as defined in this subdivision is also the non-custodial
parent pursuant to the child support standards act:

(a) the court shall subtract twenty-five percent of the payee's incone
fromtwenty percent of the payor's incone.

(b) the court shall then nultiply the sumof the payor's inconme and
t he payee's inconme by forty percent.

(c) the court shall subtract the payee's incone fromthe anount
derived fromclause (b) of this subparagraph.

(d) the court shall determine the |ower of the two anmounts derived by
clauses (a) and (c) of this subparagraph.

(e) the guideline amount of tenporary naintenance shall be the anpunt
determ ned by clause (d) of this subparagraph except that, if the anount
determ ned by clause (d) of this subparagraph is | ess than or equal to
zero, the guideline anount of tenporary mai ntenance shall be zero
dol | ars.

(f) tenporary mai ntenance shall be cal culated prior to child support
because the anobunt of tenporary mai ntenance shall be subtracted fromthe
payor's inconme and added to the payee's incone as part of the
cal culation of the child support obligation.

(2) Where child support will not be paid for children of the marri age,
or where child support will be paid for children of the nmarriage but the
payor as defined in this subdivision is the custodial parent pursuant to
the child support standards act:

(a) the court shall subtract twenty percent of the payee's inconme from
thirty percent of the payor's incone.

(b) the court shall then nultiply the sumof the payor's inconme and
t he payee's inconme by forty percent.

(c) the court shall subtract the payee's incone fromthe anount
derived fromclause (b) of this subparagraph.

(d) the court shall determine the |ower of the two anmounts derived by
cl auses (a) and (c) of this subparagraph.

(e) the guideline amount of tenporary naintenance shall be the anpunt
determ ned by clause (d) of this subparagraph except that, if the anount
determ ned by clause (d) of this subparagraph is | ess than or equal to
zero, the guideline anount of tenporary mai ntenance shall be zero
dol | ars.

(f) if child support will be paid for children of the marriage but the



payor as defined in this subdivision is the custodial parent pursuant to
the child support standards act, tenporary nmintenance shall be
calculated prior to child support because the anobunt of tenporary

mai nt enance shall be subtracted fromthe payor's incone pursuant to this
subdi vi sion and added to the payee's incone pursuant to this subdivision
as part of the calculation of the child support obligation.

d. Where the payor's incone exceeds the inconme cap, the court shal
determ ne the guideline anount of tenporary mai ntenance as foll ows:

(1) the court shall performthe calculations set forth in paragraph c
of this subdivision for the incone of the payor up to and including the
i nconme cap; and

(2) for incone exceeding the cap, the anount of additional maintenance
awarded, if any, shall be within the discretion of the court which shal
take into consideration any one or nore of the factors set forth in
subpar agr aph one of paragraph h of this subdivision; and

(3) the court shall set forth the factors it considered and the
reasons for its decision in witing or on the record. Such deci sion,
whether in witing or on the record, nmay not be waived by either party
or counsel.

e. Notwi thstanding the provisions of this subdivision, where the
gui del i ne anmount of tenporary mai ntenance woul d reduce the payor's
i nconme bel ow the sel f-support reserve for a single person, the guideline
anount of tenporary mai ntenance shall be the difference between the
payor's income and the self-support reserve. |If the payor's incone is
bel ow t he sel f-support reserve, there shall be a rebuttable presunption
that no tenporary mai ntenance i s awar ded.

f. The court shall determ ne the duration of tenporary maintenance by
considering the length of the marriage.

g. Tenporary mai ntenance shall terminate no |later than the issuance of
t he judgnent of divorce or the death of either party, whichever occurs

first.

h. (1) The court shall order the guideline anount of tenporary



mai nt enance up to the inconme cap in accordance with paragraph ¢ of this
subdi vi si on, unless the court finds that the guideline anount of
tenporary nmi ntenance is unjust or inappropriate, which finding shall be
based upon consi deration of any one or nore of the follow ng factors,
and adjusts the guideline anmount of tenporary mai ntenance accordi ngly
based upon such consi derati on:

(a) the age and health of the parties;

(b) the present or future earning capacity of the parties, including a
history of limted participation in the workforce;

(c) the need of one party to incur education or training expenses;

(d) the termnation of a child support award during the pendency of
the tenporary mai ntenance award when the cal cul ati on of tenporary
mai nt enance was based upon child support bei ng awarded and whi ch
resulted in a maintenance award | ower than it woul d have been had child
support not been awar ded;

(e) the wasteful dissipation of marital property, including transfers
or encunbrances nade in contenplation of a matrinonial action w thout
fair consideration;

(f) the existence and duration of a pre-nmarital joint household or a
pre-di vorce separate househol d;

(g) acts by one party agai nst another that have inhibited or continue
to inhibit a party's earning capacity or ability to obtain neaningful
enpl oynment. Such acts include but are not limted to acts of donestic
vi ol ence as provided in section four hundred fifty-nine-a of the social
services | aw,

(h) the availability and cost of medical insurance for the parties;

(i) the care of children or stepchildren, disabled adult children or
stepchildren, elderly parents or in-laws provided during the marri age
that inhibits a party's earning capacity;

(j) the tax consequences to each party;

(k) the standard of living of the parties established during the
marri age;

(1) the reduced or lost earning capacity of the payee as a result of
havi ng forgone or del ayed education, training, enploynent or career
opportunities during the nmarriage; and

(m any other factor which the court shall expressly find to be just
and proper.



(2) Where the court finds that the guideline amount of tenporary
mai nt enance is unjust or inappropriate and the court adjusts the
gui del i ne anmount of tenporary mai ntenance pursuant to this paragraph,
the court shall set forth, in a witten decision or on the record, the
gui del i ne anmount of tenporary mai ntenance, the factors it consi dered,
and the reasons that the court adjusted the guideline anmount of
t enporary nmi ntenance. Such decision, whether in witing or on the
record, shall not be waived by either party or counsel.

(3) Where either or both parties are unrepresented, the court shal
not enter a tenporary naintenance order unless the court inforns the
unrepresented party or parties of the guideline anount of tenporary
mai nt enance.

i. Nothing contained in this subdivision shall be construed to alter
the rights of the parties to voluntarily enter into agreenents or
stipulations as defined in subdivision three of this part which deviate
fromthe presunptive award of tenporary maintenance.

j . When a payor has defaulted and/or the court is otherw se presented
with insufficient evidence to determ ne incone, the court shall order
t he tenporary mai ntenance award based upon the needs of the payee or the
standard of living of the parties prior to conmencenent of the divorce
action, whichever is greater. Such order may be retroactively nodified
upward wi t hout a showi ng of change in circunstances upon a show ng of
new y di scovered evi dence.

k. In any action or proceeding for nodification of an order of
mai nt enance or alinony existing prior to the effective date of this
subdi vi si on, brought pursuant to this article, the tenporary maintenance
gui delines set forth in this subdivision shall not constitute a change
of circunstances warranting nodification of such support order.

| . In any action or proceeding for nodification where the parties have
entered into an agreenent providing for naintenance pursuant to
subdi vision three of this part entered into prior to the effective date
of this subdivision, brought pursuant to this article, the tenporary
mai nt enance gui delines set forth in this subdivision shall not



constitute a change of circunstances warranting nodification of such
support order.

m |In determ ning tenporary mai ntenance, the court shall consider and
al l ocate, where appropriate, the responsibilities of the respective
spouses for the famly's expenses during the pendency of the proceeding.

n. The tenporary mai ntenance order shall not prejudice the rights of
either party regarding a post-divorce naintenance award.

6. Post-divorce naintenance awards. a. Except where the parties have
entered into an agreenent pursuant to subdivision three of this part
provi ding for maintenance, in any matrinonial action, the court, upon
application by a party, shall nmake its award for post-divorce
mai nt enance pursuant to the provisions of this subdivision.

b. For purposes of this subdivision, the follow ng definitions shal
be used:

(1) "Payor" shall nean the spouse with the higher incone.

(2) "Payee" shall nean the spouse with the | ower incone.

(3) "Inconme" shall nean

(a) inconme as defined in the child support standards act and codified
in section two hundred forty of this article and section four hundred
thirteen of the famly court act, w thout subtracting alinony or
mai nt enance actually paid or to be paid to a spouse that is a party to
the instant action pursuant to subclause (C) of clause (vii) of
subpar agraph five of paragraph (b) of subdivision one-b of section two
hundred forty of this article and subclause (C) of clause (vii) of
subpar agraph five of paragraph (b) of subdivision one of section four
hundred thirteen of the famly court act and w thout subtracting spousal
support paid pursuant to section four hundred twelve of such act; and

(b) income fromincone-producing property distributed or to be
di stributed pursuant to subdivision five of this part.

(4) "Incone cap" shall nean up to and includi ng one hundred
ei ghty-four thousand dollars of the payor's annual income; provided,
however, begi nning March first, two thousand twenty and every two years
thereafter, the inconme cap anount shall increase by the sum of the



aver age annual percentage changes in the consuner price index for al
urban consuners (CPI-U) as published by the United States departnent of
| abor bureau of |abor statistics for the prior two years nultiplied by
the then incone cap and then rounded to the nearest one thousand
dollars. The office of court adm nistration shall determ ne and publish
t he i ncone cap.

(5) "Guideline anpbunt of post-divorce naintenance" shall mnean the
dol I ar anount derived by the application of paragraph ¢ or d of this
subdi vi si on.

(6) "Guideline duration of post-divorce naintenance" shall mnean the
durational period determ ned by the application of paragraph f of this
subdi vi si on.

(7) "Post-divorce naintenance guideline obligation" shall nean the
gui del i ne anmount of post-divorce mai ntenance and the gui deline duration
of post-divorce nai ntenance.

(8) "Length of marriage" shall nmean the period fromthe date of
marriage until the date of commencenent of the action.

(9) "Self-support reserve" shall nmean the self-support reserve as
defined in the child support standards act and codified in section two
hundred forty of this article and section four hundred thirteen of the
famly court act.

(10) "Agreenent” shall have the sane nmeaning as provided in
subdi vision three of this part.

c. Wiere the payor's incone is |lower than or equal to the income cap
the court shall determ ne the guideline anount of post-divorce
mai nt enance as foll ows:

(1) Where child support will be paid for children of the marriage and
where the payor as defined in this subdivision is also the non-custodial
parent pursuant to the child support standards act:

(a) the court shall subtract twenty-five percent of the payee's incone
fromtwenty percent of the payor's incone.

(b) the court shall then nultiply the sumof the payor's inconme and
t he payee's inconme by forty percent.

(c) the court shall subtract the payee's incone fromthe anount
derived fromclause (b) of this subparagraph.

(d) the court shall determine the |ower of the two anmounts derived by



cl auses (a) and (c) of this subparagraph.

(e) the guideline amount of post-divorce maintenance shall be the
anount determ ned by clause (d) of this subparagraph except that, if the
anount determ ned by clause (d) of this subparagraph is |ess than or
equal to zero, the guideline anpbunt of post-divorce maintenance shall be
zero dol |l ars.

(f) notwithstanding the provisions of this subdivision, where the
gui del i ne anmount of post-divorce mai ntenance woul d reduce the payor's
i nconme bel ow the sel f-support reserve for a single person, the guideline
anount of post-divorce naintenance shall be the difference between the
payor's inconme and the self-support reserve. |If the payor's incone is
bel ow t he sel f-support reserve, there shall be a rebuttable presunption
that no post-divorce naintenance i s awarded.

(g) mai ntenance shall be calculated prior to child support because the
anount of nmaintenance shall be subtracted fromthe payor's incone and
added to the payee's incone as part of the calculation of the child
support obligation.

(2) Where child support will not be paid for children of the marri age,
or where child support will be paid for children of the nmarriage but the
payor as defined in this subdivision is the custodial parent pursuant to
the child support standards act:

(a) the court shall subtract twenty percent of the payee's inconme from
thirty percent of the payor's incone.

(b) the court shall then nultiply the sumof the payor's inconme and
t he payee's inconme by forty percent.

(c) the court shall subtract the payee's incone fromthe anount
derived fromclause (b) of this subparagraph.

(d) the court shall determine the |ower of the two anmounts derived by
clauses (a) and (c) of this subparagraph.

(e) the guideline amount of post-divorce maintenance shall be the
anount determ ned by clause (d) of this subparagraph except that, if the
anount determ ned by clause (d) of this subparagraph is |ess than or
equal to zero, the guideline anpbunt of post-divorce maintenance shall be
zero dol |l ars.

(f) if child support will be paid for children of the marriage but the
payor as defined in this subdivision is the custodial parent pursuant to
the child support standards act, post-divorce maintenance shall be



calculated prior to child support because the anount of post-divorce
mai nt enance shall be subtracted fromthe payor's incone pursuant to this
subdi vi si on and added to the payee's incone pursuant to this subdivision
as part of the calculation of the child support obligation.

(g) notwi thstanding the provisions of this subdivision, where the
gui del i ne anmount of post-divorce mai ntenance woul d reduce the payor's
i nconme bel ow the sel f-support reserve for a single person, the guideline
anount of post-divorce naintenance shall be the difference between the
payor's inconme and the self-support reserve. |If the payor's incone is
bel ow t he sel f-support reserve, there shall be a rebuttable presunption
that no post-divorce naintenance i s awarded.

d. Where the payor's incone exceeds the inconme cap, the court shal
determ ne the guideline anobunt of post-divorce naintenance as foll ows:

(1) the court shall performthe calculations set forth in paragraph c
of this subdivision for the incone of payor up to and including the
i nconme cap; and

(2) for incone exceeding the cap, the anount of additional maintenance
awarded, if any, shall be within the discretion of the court which shal
take into consideration any one or nore of the factors set forth in
subpar agr aph one of paragraph e of this subdivision; and

(3) the court shall set forth the factors it considered and the
reasons for its decision in witing or on the record. Such deci sion,
whether in witing or on the record, nmay not be waived by either party
or counsel.

e. (1) The court shall order the post-divorce maintenance guideline
obligation up to the incone cap in accordance with paragraph ¢ of this
subdi vi si on, unless the court finds that the post-divorce naintenance
gui deline obligation is unjust or inappropriate, which finding shall be
based upon consi derati on of any one or nore of the follow ng factors,
and adj usts the post-divorce naintenance gui deline obligation
accordi ngly based upon such consi derati on:

(a) the age and health of the parties;

(b) the present or future earning capacity of the parties, including a
history of limted participation in the workforce;

(c) the need of one party to incur education or training expenses;



(d) the termnation of a child support award before the term nation of
t he mai nt enance award when the cal cul ati on of mai ntenance was based upon
child support being awarded which resulted in a maintenance award | ower
than it woul d have been had child support not been awarded,;

(e) the wasteful dissipation of marital property, including transfers
or encunbrances nade in contenplation of a matrinonial action w thout
fair consideration;

(f) the existence and duration of a pre-nmarital joint household or a
pre-di vorce separate househol d;

(g) acts by one party agai nst another that have inhibited or continue
to inhibit a party's earning capacity or ability to obtain neaningful
enpl oynment. Such acts include but are not limted to acts of donestic
vi ol ence as provided in section four hundred fifty-nine-a of the social
services | aw,

(h) the availability and cost of medical insurance for the parties;

(i) the care of children or stepchildren, disabled adult children or
stepchildren, elderly parents or in-laws provided during the marri age
that inhibits a party's earning capacity;

(j) the tax consequences to each party;

(k) the standard of living of the parties established during the
marri age;

(I') the reduced or lost earning capacity of the payee as a result of
havi ng forgone or del ayed education, training, enploynent or career
opportunities during the nmarriage;

(m the equitable distribution of marital property and the inconme or
i mput ed i ncome on the assets so distributed;

(n) the contributions and services of the payee as a spouse, parent,
wage earner and honmenmaker and to the career or career potential of the
ot her party; and

(o) any other factor which the court shall expressly find to be just
and proper.

(2) Where the court finds that the post-divorce mai ntenance guideli ne
obligation is unjust or inappropriate and the court adjusts the
post - di vorce nmi nt enance gui deline obligation pursuant to this
par agraph, the court shall set forth, in a witten decision or on the
record, the unadjusted post-divorce maintenance gui deli ne obligation,
the factors it considered, and the reasons that the court adjusted the



post - di vorce nmi nt enance obligation. Such decision shall not be waived
by either party or counsel.

f. The duration of post-divorce naintenance may be determ ned as
fol | ows:
(1) The court nmay determ ne the duration of post-divorce mai ntenance
i n accordance with the foll ow ng advi sory schedul e:
Length of the marriage Percent of the length of the
marriage for which

mai nt enance wi ||l be payabl e
O up to and including 15 years 15% - 30%
More than 15 up to and incl uding 30% - 40%
20 years
More than 20 years 35% - 50%

(2) I'n determ ning the duration of post-divorce mai ntenance, whether
or not the court utilizes the advisory schedule, it shall consider the
factors |isted in subparagraph one of paragraph e of this subdivision
and shall set forth, in a witten decision or on the record, the factors
it considered. Such decision shall not be waived by either party or
counsel . Nothing herein shall prevent the court from awarding
non- dur ati onal nmi ntenance in an appropriate case.

(3) Notwithstanding the provisions of subparagraph one of this
par agr aph, post-divorce naintenance shall term nate upon the death of
either party or upon the payee's valid or invalid marriage, or upon
nodi fication pursuant to paragraph b of subdivision nine of this part or
section two hundred forty-eight of this article.

(4) Notwithstanding the provisions of subparagraph one of this
par agr aph, when determ ning duration of post-divorce naintenance, the
court shall take into consideration anticipated retirenent assets,
benefits, and retirenent eligibility age of both parties if
ascertainable at the time of decision. If not ascertainable at the tine
of decision, the actual full or partial retirenment of the payor with
substantial dimnution of income shall be a basis for a nodification of
t he award.

g. Wiere either or both parties are unrepresented, the court shall not
enter a mai ntenance order or judgment unless the court inforns the



unrepresented party or parties of the post-divorce nmaintenance guideline
obl i gati on

h. Not hing contained in this subdivision shall be construed to alter
the rights of the parties to voluntarily enter into validly executed
agreenents or stipulations which deviate fromthe post-divorce
mai nt enance gui del i ne obligation.

i . When a payor has defaulted and/or the court makes a finding at the
time of trial that it was presented with insufficient evidence to
determ ne incone, the court shall order the post-divorce maintenance
based upon the needs of the payee or the standard of |iving of the
parties prior to commencenent of the divorce action, whichever is
greater. Such order may be retroactively nodified upward w thout a
showi ng of change in circunmstances upon a showi ng of substantial newy
di scovered evi dence.

j . Post-divorce mai ntenance may be nodi fied pursuant to paragraph b of
subdi vi sion nine of this part.

k. In any action or proceeding for nodification of an order of
mai nt enance or alinony existing prior to the effective date of the
chapter of the laws of two thousand fifteen which anended this
subdi vi si on, brought pursuant to this article, the guidelines for
post - di vorce nmi ntenance set forth in this subdivision shall not
constitute a change of circunstances warranting nodification of such
support order.

| . In any action or proceeding for nodification where the parties have
entered into an agreenent providing for naintenance pursuant to
subdi vision three of this part entered into prior to the effective date
of the chapter of the laws of two thousand fifteen which anended this
subdi vi si on, brought pursuant to this article, the guidelines for
post - di vorce nmi ntenance set forth in this subdivision shall not
constitute a change of circunstances warranting nodification of such
agr eenent .



m |In any action or proceeding for nodification of an order of
mai nt enance or alinony existing prior to the effective date of the
chapter of the laws of two thousand fifteen which anended this
subdi vi si on, brought pursuant to this article, the guidelines for
post - di vorce nmi ntenance set forth in paragraphs ¢, d and e of this
subdi vi si on shall not apply.

n. In any action or proceeding for nodification where the parties have
entered into an agreenent providing for naintenance pursuant to
subdi vision three of this part entered into prior to the effective date
of the chapter of the laws of two thousand fifteen which anended this
subdi vi si on, brought pursuant to this article, the guidelines for
post - di vorce nmi ntenance set forth in paragraphs ¢, d and e of this
subdi vi si on shall not apply.

0. In any decision made pursuant to this subdivision the court shall,
where appropriate, consider the effect of a barrier to renarriage, as
defined in subdivision six of section two hundred fifty-three of this
article, on the factors enunerated in paragraph e of this subdivision.

6-a. Law revision conm ssion study. a. The | egislature hereby finds
and declares it to be the policy of the state that it is necessary to
achi eve equitable outcones when famlies divorce and it is inportant to
ensure that the econonm c consequences of a divorce are fairly shared by
di vorcing couples. Serious concerns have been raised that the
i npl ementati on of New York state's nmintenance |aws have not resulted in
equitable results. Mintenance is often not granted and where it is
granted, the results are inconsistent and unpredictable. This raises
serious concerns about the ability of our current maintenance |aws to
achi eve equitable and fair outcones.

The | egislature further finds a conprehensive review of the provisions
of our state's maintenance | aws shoul d be undertaken. It has been thirty
years since the legislature significantly reformed our state's divorce
| aws by enacting equitable distribution of marital property and
i ntroduced the concept of nmintenance to replace alinony. Concerns that
the inplenmentati on of our maintenance | aws have not resulted in



equitable results conmpel the need for a review of these | aws.

b. The |l aw revi sion conm ssion is hereby directed to:

(1) review and assess the econonm ¢ consequences of divorce on the
parties;

(2) review the mai ntenance | aws of the state, including the way in
whi ch they are adm nistered to determ ne the inpact of these |aws on
post marital econom c disparities, and the effectiveness of such | aws
and their admnistration in achieving the state's policy goals and
obj ectives of ensuring that the econom c consequences of a divorce are
fairly and equitably shared by the divorcing couple; and

(3) make recommendations to the |egislature, including such proposed
revisions of such laws as it determ nes necessary to achieve these goals
and objecti ves.

c. The law revision commi ssion shall make a prelimnary report to the
| egi sl ature and the governor of its findings, conclusions, and any
recomendati ons not later than nine nmonths fromthe effective date of
this subdivision, and a final report of its findings, conclusions and
reconmendati ons not | ater than Decenber thirty-first, two thousand
el even.

7. Child support. a. In any matrinonial action, or in an independent
action for child support, the court as provided in section two hundred
forty of this chapter shall order either or both parents to pay
tenporary child support or child support without requiring a show ng of
i mmedi ate or energency need. The court shall make an order for tenporary
child support notwi thstanding that information with respect to incone
and assets of either or both parents may be unavail abl e. Where such
information is available, the court may nake an order for tenporary
child support pursuant to section two hundred forty of this article.
Such order shall, except as provided for herein, be effective as of the
date of the application therefor, and any retroactive anmount of child
support due shall be support arrears/past due support and shall be paid
in one sumor periodic sunms, as the court shall direct, taking into
account any amount of tenporary child support which has been paid. In
addition, such retroactive child support shall be enforceable in any



manner provided by law including, but not limted to, an execution for
support enforcenent pursuant to subdivision (b) of section fifty-two
hundred forty-one of the civil practice |aw and rules. Wen a child
recei ving support is a public assistance recipient, or the order of
support is being enforced or is to be enforced pursuant to section one
hundred el even-g of the social services |aw, the court shall establish

t he amount of retroactive child support and notify the parties that such
anount shall be enforced by the support collection unit pursuant to an
execution for support enforcement as provided for in subdivision (b) of
section fifty-two hundred forty-one of the civil practice | aw and rul es,
or in such periodic paynents as woul d have been authorized had such an
execution been issued. In such case, the court shall not direct the
schedul e of repaynent of retroactive support. The court shall not

consi der the m sconduct of either party but shall make its award for
child support pursuant to section two hundred forty of this article.

b. Notw t hstandi ng any ot her provision of law, any witten application
or notion to the court for the establishment of a child support
obligation for persons not in receipt of fam |y assistance nust contain
either a request for child support enforcenment services which would
aut hori ze the collection of the support obligation by the i medi ate
i ssuance of an income execution for support enforcenent as provided for
by this chapter, conpleted in the manner specified in section one
hundred el even-g of the social services |law, or a statenent that the
applicant has applied for or is in receipt of such services; or a
statenent that the applicant knows of the availability of such services,
has declined themat this time and where support enforcenent services
pursuant to section one hundred el even-g of the social services | aw have
been declined that the applicant understands that an incone deduction
order may be issued pursuant to subdivision (c) of section five thousand
two hundred forty-two of the civil practice |law and rul es w thout other
child support enforcenent services and that paynent of an adm nistrative
fee may be required. The court shall provide a copy of any such request
for child support enforcenment services to the support collection unit of
the appropriate social services district any tinme it directs paynents to
be made to such support collection unit. Additionally, the copy of any
such request shall be acconpani ed by the nane, address and soci al



security nunmber of the parties; the date and place of the parties
marriage; the nane and date of birth of the child or children; and the
nane and address of the enployers and incone payors of the party from
whom chil d support is sought. Unless the party receiving child support
has applied for or is receiving such services, the court shall not

di rect such paynents to be nade to the support collection unit, as
establi shed in section one hundred el even-h of the social services |aw

c. The court shall direct that a copy of any child support or conbi ned
child and spousal support order issued by the court on or after the
first day of Cctober, nineteen hundred ninety-eight, in any proceeding
under this section be provided pronptly to the state case registry
establ i shed pursuant to subdivision four-a of section one hundred
el even-b of the social services |aw

d. Any child support order nade by the court in any proceedi ng under
the provisions of this section shall include, on its face, a notice
printed or typewitten in a size equal to at |east eight point bold type
informng the parties of their right to seek a nodification of the child
support order upon a show ng of:

(i) a substantial change in circunstances; or

(ii) that three years have passed since the order was entered, |ast
nodi fied or adjusted; or

(iii) there has been a change in either party's gross incone by
fifteen percent or nore since the order was entered, |ast nodified, or
adj ust ed;
however, if the parties have specifically opted out of subparagraph (ii)
or (iii) of this paragraph in a validly executed agreenent or
stipulation, then that basis to seek nodification does not apply.

8. Special relief in matrinonial actions. a. In any matrinonial
action the court may order a party to purchase, maintain or assign a
policy of insurance providing benefits for health and hospital care and
rel ated services for either spouse or children of the marriage not to
exceed such period of time as such party shall be obligated to provide
mai nt enance, child support or make paynents of a distributive award. The
court may al so order a party to purchase, maintain or assign a policy of



acci dent insurance or insurance on the life of either spouse, and to
designate in the case of |ife insurance, either spouse or children of
the marriage, or in the case of accident insurance, the insured spouse
as irrevocabl e beneficiaries during a period of tine fixed by the court.
The obligation to provide such insurance shall cease upon the

term nation of the spouse's duty to provide mai ntenance, child support
or a distributive award. A copy of such order shall be served, by

regi stered nmail, on the honme office of the insurer specifying the nanme
and mailing address of the spouse or children, provided that failure to
so serve the insurer shall not affect the validity of the order

b. In any action where the court has ordered tenporary naintenance,
mai nt enance, distributive award or child support, the court may direct
that a paynent be made directly to the other spouse or a third person
for real and personal property and services furnished to the other
spouse, or for the rental or nortgage anortization or interest paynents,
I nsurances, taxes, repairs or other carrying charges on preni ses
occupi ed by the other spouse, or for both paynents to the other spouse
and to such third persons. Such direction may be nmade notwi t hstandi ng
that the parties continue to reside in the sanme abode and
notwi t hstanding that the court refuses to grant the relief requested by
t he ot her spouse.

c. Any order or judgnment nade as in this section provided nay conbi ne
any anount payable to either spouse under this section with any anount
payabl e to such spouse as child support or under section two hundred
forty of this chapter

9. Enforcenent and nodification of orders and judgnments in matrinonial
actions. a. Al orders or judgnents entered in nmatrinonial actions shal
be enforceabl e pursuant to section fifty-two hundred forty-one or
fifty-two hundred forty-two of the civil practice |law and rules, or in
any ot her manner provided by law. Orders or judgnents for child support,
al i nrony and nai nt enance shall al so be enforceable pursuant to article
fifty-two of the civil practice |aw and rul es upon a debtor's default as
such termis defined in paragraph seven of subdivision (a) of section
fifty-two hundred forty-one of the civil practice |aw and rules. The



establishment of a default shall be subject to the procedures

est abli shed for the determ nation of a m stake of fact for income
executions pursuant to subdivision (e) of section fifty-two hundred
forty-one of the civil practice |aw and rules. For the purposes of
enforcenment of child support orders or conbi ned spousal and child
support orders pursuant to section five thousand two hundred forty-one
of the civil practice law and rules, a "default" shall be deened to

i nclude anounts arising fromretroactive support. The court may, and if
a party shall fail or refuse to pay nmintenance, distributive award or
child support the court shall, upon notice and an opportunity to the
defaulting party to be heard, require the party to furnish a surety, or
t he sequestering and sale of assets for the purpose of enforcing any
award for nmaintenance, distributive award or child support and for the
paynment of reasonabl e and necessary attorney's fees and di sbursenents.

b. (1) Upon application by either party, the court may annul or nodify
any prior order or judgnent made after trial as to mmi ntenance, upon a
showi ng of the payee's inability to be self-supporting or upon a show ng
of a substantial change in circunstance, including financial hardship or
upon actual full or partial retirement of the payor if the retirenent
results in a substantial change in financial circunstances. \Were, after
the effective date of this part, an agreenent remains in force, no
nodi fication of an order or judgnment incorporating the terns of said
agreenent shall be nade as to mai ntenance w thout a showi ng of extrene
hardship on either party, in which event the judgnent or order as
nodi fied shall supersede the terns of the prior agreenent and judgnent
for such period of tine and under such circunstances as the court
determ nes. The court shall not reduce or annul any arrears of
mai nt enance whi ch have been reduced to final judgnment pursuant to
section two hundred forty-four of this article. No other arrears of
mai nt enance whi ch have accrued prior to the nmaking of such application
shal | be subject to nodification or annul mnent unless the defaulting
party shows good cause for failure to make application for relief from
the judgnent or order directing such paynment prior to the accrual of
such arrears and the facts and circunstances constituting good cause are
set forth in a witten nenorandum of decision. Such nodification nmay
i ncrease nai ntenance nunc pro tunc as of the date of application based



on newy di scovered evidence. Any retroactive anount of maintenance due
shal |, except as provided for herein, be paid in one sumor periodic
suns, as the court directs, taking into account any tenporary or parti al
payments whi ch have been made. The provisions of this subdivision shal
not apply to a separation agreenent made prior to the effective date of
this part.

(2) (i) The court nmay nodify an order of child support, including an
order incorporating w thout nerging an agreenent or stipulation of the
parties, upon a show ng of a substantial change in circunstances.

I ncarceration shall not be considered voluntary unenpl oynent and shal
not be a bar to finding a substantial change in circunstances.

(ii) I'n addition, unless the parties have specifically opted out of
the followi ng provisions in a validly executed agreenent or stipulation
entered into between the parties, the court may nodify an order of child
support where:

(A) three years have passed since the order was entered, |last nodified
or adjusted; or

(B) there has been a change in either party's gross incone by fifteen
percent or nore since the order was entered, |last nodified, or adjusted.
A reduction in incone shall not be considered as a ground for
nodi fication unless it was involuntary and the party has nade diligent
attenpts to secure enpl oynent conmensurate with his or her education
ability, and experience.

(iii) No nodification or annul ment shall reduce or annul any arrears
of child support which have accrued prior to the date of application to
annul or nodify any prior order or judgnent as to child support. Such
nodi fication nmay increase child support nunc pro tunc as of the date of
application based on newly di scovered evidence. Any retroactive anount
of child support due shall, except as provided for in this subparagraph,
be paid in one sumor periodic suns, as the court directs, taking into
account any tenporary or partial paynents whi ch have been nade. Any
retroactive anount of child support due shall be support arrears/past
due support. In addition, such retroactive child support shall be
enforceabl e in any manner provided by |aw including, but not limted to,
an execution for support enforcenent pursuant to subdivision (b) of
section fifty-two hundred forty-one of the civil practice | aw and rul es.
When a child receiving support is a public assistance recipient, or the



order of support is being enforced or is to be enforced pursuant to
section one hundred el even-g of the social services |aw, the court shal
establish the amount of retroactive child support and notify the parties
t hat such anmount shall be enforced by the support collection unit
pursuant to an i mredi ate execution for support enforcenent as provided
for by this chapter, or in such periodic paynents as woul d have been

aut hori zed had such an executi on been issued. In such case, the court
shall not direct the schedul e of repaynent of retroactive support.

c. Notwi thstanding any other provision of law, any witten application
or notion to the court for the nodification or enforcement of a child
support or conbi ned mai ntenance and child support order for persons not
in receipt of famly assistance nust contain either a request for child
support enforcenment services which would authorize the collection of the
support obligation by the i nmedi ate i ssuance of an i ncome execution for
support enforcenent as provided for by this chapter, conpleted in the
manner specified in section one hundred el even-g of the social services
|l aw; or a statenent that the applicant has applied for or is in receipt
of such services; or a statenent that the applicant knows of the
avai lability of such services, has declined themat this tinme and where
support enforcenent services pursuant to section one hundred el even-g of
the social services |aw have been declined that the applicant
under stands that an incone deduction order may be issued pursuant to
subdi vision (c) of section five thousand two hundred forty-two of the
civil practice law and rules w thout other child support enforcenent
services and that paynent of an administrative fee nay be required. The
court shall provide a copy of any such request for child support
enforcenment services to the support collection unit of the appropriate
social services district any tinme it directs paynents to be nade to such
support collection unit. Additionally, the copy of such request shall be
acconpani ed by the nane, address and social security nunber of the
parties; the date and place of the parties' narriage; the nanme and date
of birth of the child or children; and the nanme and address of the
enpl oyers and i nconme payors of the party ordered to pay child support to
the other party. Unless the party receiving child support or conbined
mai nt enance and child support has applied for or is receiving such
services, the court shall not direct such paynents to be made to the



support collection unit, as established in section one hundred el even-h
of the social services |aw

d. The court shall direct that a copy of any child support or conbi ned
child and spousal support order issued by the court on or after the
first day of October, nineteen hundred ninety-eight, in any proceeding
under this section be provided pronptly to the state case registry
establ i shed pursuant to subdivision four-a of section one hundred
el even-b of the social services |aw



