8§ 72. Leave for ordinary disability. 1. Wen in the judgnent of an
appointing authority an enployee is unable to performthe duties of such
enpl oyee' s position by reason of a disability, other than a disability
resulting fromoccupational injury or disease as defined in the workers
conpensation |law, the appointing authority may require such enpl oyee to
undergo a medi cal exam nation to be conducted by a nedical officer
selected by the civil service departnent or rmunicipal conm ssion having
jurisdiction. Witten notice of the facts providing the basis for the
judgment of the appointing authority that the enployee is not fit to
performthe duties of such enpl oyee's position, and copies of any
written, electronic or other conmunication by the appointing authority
to a nmedical officer or any other entity regarding the claimthat such
enpl oyee is unable to performtheir duties pursuant to this section,
shall be provided to the enployee, the authorized representative of such
enpl oyee and the civil service departnment or conm ssion having
jurisdiction prior to the conduct of the medical exam nation. If, upon
such nedi cal exam nation, such medical officer shall certify that such
enpl oyee is not physically or nentally fit to performthe duties of such
enpl oyee' s position, the appointing authority shall notify such enpl oyee
that they nay be placed on | eave of absence. An enpl oyee pl aced on | eave
of absence pursuant to this section shall be given a witten statenent
of the reasons therefor and conplete copies of all of the documentation,
reports and records relied upon by the medical officer during their
exam nation, including any docunments, reports and correspondence sent to
t he appointing authority at the conclusion of the exam nation. Such
notice shall contain the reason for the proposed | eave and the proposed
date on which such |l eave is to commence, shall be nmade in witing and
served in person or by first class, registered or certified nail, return
recei pt requested, upon the enployee. Such notice shall also informthe
enpl oyee of their rights under this procedure. An enpl oyee shall be
al l oned ten working days fromservice of the notice to object to the
i mposition of the proposed | eave of absence and to request a hearing.
The request for such hearing shall be filed by the enpl oyee personally
or by first class, certified or registered nail, return receipt
request ed. Upon recei pt of such request, the appointing authority shal
supply to the enpl oyee, such enpl oyee's personal physician or authorized
representative, copies of all diagnoses, test results, observations and



ot her data supporting the certification, and inposition of the proposed
| eave of absence shall be held in abeyance until a final determ nation
is made by the appointing authority as provided in this section. The
appointing authority will afford the enpl oyee a hearing within thirty
days of the date of a request by the enployee to be held by an

i ndependent hearing officer agreed to by the appointing authority and

t he enpl oyee except that where the enployer is a city of over one
mllion in popul ation such hearing nay be held by a hearing officer

enpl oyed by the office of adm nistrative trials and hearings. If the
parties are unable to agree upon a hearing officer, such hearing officer
shall be selected by lot froma |list of persons nmaintained by the state
departnment of civil service. The hearing officer shall not be an

enpl oyee of the sanme appointing authority as the enployee alleged to be
di sabl ed. The hearing officer shall be vested with all of the powers of
t he appointing authority, and shall make a record of the hearing which
shall, with such hearing officer's recomendation, be referred to the
appointing authority for review and deci sion and which shall be provided
to the affected enpl oyee free of charge. A copy of the transcript of the
heari ng shall, upon request of the enployee affected, be transmtted to
such enpl oyee wi thout charge. The enpl oyee nay be represented at any
heari ng by counsel or a representative of a certified or recognized

enpl oyee organi zati on and may present nedi cal experts and ot her

W t nesses or evidence. The enpl oyee shall be entitled to a reasonable
period of time to obtain such representation. The burden of proving
mental or physical unfitness shall be upon the person alleging it.
Compliance with technical rules of evidence shall not be required. The
appointing authority will render a final determnation within ten
wor ki ng days of the date of receipt of the hearing officer's report and
reconmendati on. The appointing authority may either uphold the original
proposed notice of |eave of absence, w thdraw such notice or nodify the
notice as appropriate. In any event, a final determ nation of an

enpl oyee' s contest of a notice of | eave shall be rendered within
seventy-five days of the receipt of the request for review An enployee
on such | eave of absence shall be entitled to draw all accunul at ed,
unused sick | eave, vacation, overtine and other tinme all owances standi ng
to such enployee's credit. The appointing authority in the final

determ nation shall notify the enpl oyee of such enployee's right to



appeal from such determnation to the civil service conm ssion having
jurisdiction in accordance with subdivision three of this section.

2. An enpl oyee placed on | eave pursuant to subdivision one of this
section may, within one year after the date of commencenent of such
| eave of absence, or thereafter at any time until his or her enpl oynent
status is term nated, make application to the civil service departnment
or nmuni ci pal comm ssion having jurisdiction over the position from which
such enpl oyee is on | eave, for a nedical exam nation by a nedical
of ficer selected for that purpose by such departnment or conm ssion. |f,
upon such nedi cal exam nation, such nedical officer shall certify that
such enpl oyee is physically and nentally fit to performthe duties of
his or her position, he or she shall be reinstated to his or her
position.

3. An enpl oyee who is certified as not physically or nentally fit to
performthe duties of his or her position and who is placed on | eave of
absence pursuant to subdivision one of this section, or who is denied
rei nstatenent after exam nation pursuant to subdivision two of this
section, may appeal from such determ nation to the state or nunicipa
civil service conm ssion having jurisdiction over his or her position.
Such enpl oyee and appointing officer or their representatives shall be
af forded an opportunity to present facts and argunents in support of
their positions including nedical evidence at a tine and place and in
such manner as may be prescribed by the commi ssion. Provided however,
that in considering appeals pursuant to subdivision two of this section
where a hearing has not been held within nine nonths fromthe date of
notification pursuant to subdivision one of this section, the conm ssion
shal | designate an i ndependent hearing officer who shall hold a hearing
and report thereon. The comm ssion shall nake its determ nation on the
basis of the nedical records and such facts and argunents as are
presented to it. The final determ nation of the comm ssion shall be
bi ndi ng on both the enpl oyee and the appointing authority; provided,
however, that an enpl oyee or appointing authority may seek review of a
final determ nation of a commi ssion in accordance with the provisions of
article seventy-eight of the civil practice |law and rul es.



4. 1f an enpl oyee placed on | eave pursuant to this section is not
reinstated within one year after the date of comencenent of such | eave,
his or her enploynment status may be term nated in accordance with the
provi sions of section seventy-three of this article.

5. Notwi thstandi ng any other provisions of this section, if the
appointing authority determ nes that there is probable cause to believe
that the continued presence of the enpl oyee on the job represents a
potential danger to persons or property or would severely interfere with
operations, it may place such enpl oyee on involuntary | eave of absence
i medi atel y; provided, however, that the enployee shall be entitled to
draw all accunul ated unused sick | eave, vacation, overtime and ot her
time allowances standing to his or her credit. If such an enployee is
finally determ ned not to be physically or nentally unfit to performthe
duties of his or her position, he or she shall be restored to his or her
position and shall have any | eave credits or salary that he or she may
have | ost because of such involuntary | eave of absence restored to him
or her | ess any conpensation he or she may have earned in other
enpl oynment or occupation and any unenpl oynent benefits he or she nay
have recei ved during such peri od.



