§ 7804. Procedure. (a) Special proceeding. A proceeding under this
article is a special proceeding.

(b) Where proceedi ng brought. A proceeding under this article shall be
brought in the suprene court in the county specified in subdivision (b)
of section 506 except as that subdivision otherw se provides.

(c) Time for service of notice of petition and answer. Unless the
court grants an order to show cause to be served in |lieu of a notice of
petition at a tine and in a manner specified therein, a notice of
petition, together with the petition and affidavits specified in the
notice, shall be served on any adverse party at |east twenty days before
the tine at which the petition is noticed to be heard. An answer and
supporting affidavits, if any, shall be served at |east five days before
such time. A reply, together with supporting affidavits, if any, shal
be served at | east one day before such time. In the case of a proceedi ng
pursuant to this article against a state body or officers, or against
menbers of a state body or officers whose terns have expired as
aut hori zed by subdivision (b) of section 7802 of this chapter, comrenced
either by order to show cause or notice of petition, in addition to the
service thereof provided in this section, the order to show cause or
notice of petition nmust be served upon the attorney general by delivery
of such order or notice to an assistant attorney general at an office of
the attorney general in the county in which venue of the proceeding is
designated, or if there is no office of the attorney general wi thin such
county, at the office of the attorney general nearest such county. In
the case of a proceeding pursuant to this article against nenbers of
bodi es of governnental subdivisions whose ternms have expired as
aut hori zed by subdivision (b) of section 7802 of this chapter, the order
to show cause or notice of petition nust be served upon such
governnment al subdi vi sion in accordance with section 311 of this chapter.

(d) Pl eadings. There shall be a verified petition, which may be
acconpani ed by affidavits or other witten proof. Wiere there is an
adverse party there shall be a verified answer, which nust state
pertinent and material facts show ng the grounds of the respondent's
action conplained of. There shall be a reply to a countercl aim
denom nated as such and there shall be a reply to new natter in the
answer or where the accuracy of proceedi ngs annexed to the answer is
di sputed. The court may pernmt such other pleadings as are authorized in



an action upon such terns as it nay specify.

(e) Answering affidavits; record to be filed; default. The body or
officer shall file with the answer a certified transcript of the record
of the proceedi ngs under consideration, unless such a transcript has
al ready been filed with the clerk of the court. The respondent shal
al so serve and submt with the answer affidavits or other witten proof
showi ng such evidentiary facts as shall entitle himto a trial of any
i ssue of fact. The court may order the body or officer to supply any
defect or omssion in the answer, transcript or an answering affidavit.
Statenents nmade in the answer, transcript or an answering affidavit are
not concl usive upon the petitioner. Should the body or officer fai
either to file and serve an answer or to nove to dismss, the court may
either issue a judgnent in favor of the petitioner or order that an
answer be submtted.

(f) Qbjections in point of |aw. The respondent nay rai se an objection
in point of law by setting it forth in his answer or by a notion to
dism ss the petition, made upon notice within the tine allowed for
answer. |f the notion is denied, the court shall permt the respondent
to answer, upon such terns as nay be just; and unless the order
speci fies otherw se, such answer shall be served and filed within five
days after service of the order with notice of entry; and the petitioner
may re-notice the matter for hearing upon two days' notice, or the
respondent nay re-notice the matter for hearing upon service of the
answer upon seven days' notice. The petitioner nay raise an objection in
point of law to new natter contained in the answer by setting it forth
in his reply or by noving to strike such matter on the day the petition
is noticed or re-noticed to be heard.

(g) Hearing and determ nation; transfer to appellate division. Were
t he substantial evidence issue specified in question four of section
7803 is not raised, the court in which the proceeding is cormmenced shal
itself dispose of the issues in the proceedi ng. Wiere such an issue is
rai sed, the court shall first dispose of such other objections as could
term nate the proceeding, including but not limted to | ack of
jurisdiction, statute of limtations and res judicata, w thout reaching
t he substantial evidence issue. If the determ nation of the other
obj ections does not termi nate the proceeding, the court shall make an
order directing that it be transferred for disposition to a termof the



appel late division held within the judicial departnent enbracing the
county in which the proceedi ng was comenced. Wen the proceedi ng cones
before it, whether by appeal or transfer, the appellate division shal

di spose of all issues in the proceeding, or, if the papers are
insufficient, it may remt the proceeding.
(h) Trial. If atriable issue of fact is raised in a proceedi ng under

this article, it shall be tried forthwith. Were the proceedi ng was
transferred to the appellate division, the issue of fact shall be tried
by a referee or by a justice of the suprene court and the verdict,
report or decision rendered after the trial shall be returned to, and
the order thereon made by, the appellate division.

(i) Appearance by judicial officer. Notw thstandi ng any ot her
provi sion of |aw, where a proceeding is brought under this article
agai nst a justice, judge, referee or judicial hearing officer appointed
by a court and (1) it is brought by a party to a pending action or
proceeding, and (2) it is based upon an act or acts performed by the
respondent in that pending action or proceeding either granting or
denying relief sought by a party thereto, and (3) the respondent is not
a naned party to the pending action or proceeding, in addition to
service on the respondent, the petitioner shall serve a copy of the
petition together with copies of all noving papers upon all other
parties to the pending action or proceeding. Al such parties shall be
desi gnat ed as respondents. Unl ess ordered by the court upon application
of a party the respondent justice, judge, referee or judicial hearing
of ficer need not appear in the proceeding in which case the allegations
of the petition shall not be deened admtted or denied by him Upon
el ection of the justice, judge, referee or judicial hearing officer not
to appear, any ruling, order or judgnment of the court in such proceeding
shal |l bind said respondent. |If such respondent does appear he shal
respond to the petition and shall be entitled to be represented by the
attorney general. If such respondent does not elect to appear all other
parties shall be given notice thereof.



