§ 3215. Default judgnent. (a) Default and entry. Wen a defendant has
failed to appear, plead or proceed to trial of an action reached and
called for trial, or when the court orders a dism ssal for any other
negl ect to proceed, the plaintiff may seek a default judgnent agai nst
him If the plaintiff's claimis for a sumcertain or for a sum which
can by conputation be made certain, application may be nmade to the clerk
wi thin one year after the default. The clerk, upon subm ssion of the
requi site proof, shall enter judgnent for the anmount denanded in the
conplaint or stated in the notice served pursuant to subdivision (b) of
rule 305, plus costs and interest. Upon entering a judgnent against |ess
than all defendants, the clerk shall also enter an order severing the
action as to them Wen a plaintiff has failed to proceed to trial of an
action reached and called for trial, or when the court orders a
di sm ssal for any other neglect to proceed, the defendant nay nake
application to the clerk within one year after the default and the
cl erk, upon subm ssion of the requisite proof, shall enter judgnent for
costs. Wiere the case is not one in which the clerk can enter judgnent,
the plaintiff shall apply to the court for judgnent.

(b) Procedure before court. The court, with or without a jury, my
make an assessnent or take an account or proof, or may direct a
reference. The party entitled to judgnent may be permitted to subnmt,
in addition to the proof required by subdivision (f) of this section,
properly executed affidavits or affirmati ons as proof of dammges,
provided that if the defaulting party gives reasonable notice that it

wi || appear at the inquest, the party seeking danages nmay subnit any
such proof by oral testinony of the witnesses in open court or, after
gi ving reasonable notice that it will do so, by witten sworn statenents

of the witnesses, but shall make all such w tnesses avail able for
cross-exam nation. Wen a reference is directed, the court may direct
that the report be returned to it for further action or, except where
ot herwi se prescribed by law, that judgnment be entered by the clerk in
accordance with the report without any further application. Except in a
mat ri noni al action, no finding of fact in witing shall be necessary to
the entry of a judgnent on default. The judgnent shall not exceed in
anount or differ in type fromthat demanded in the conplaint or stated
in the notice served pursuant to subdivision (b) of rule 305 of this
chapter.



(c) Default not entered within one year. If the plaintiff fails to
t ake proceedings for the entry of judgment within one year after the
default, the court shall not enter judgnent but shall dismss the
conpl ai nt as abandoned, w thout costs, upon its own initiative or on
notion, unless sufficient cause is shown why the conpl aint should not be
di sm ssed. A notion by the defendant under this subdivision does not
constitute an appearance in the action.

(d) Multiple defendants. \Wenever a defendant has answered and one or
nore ot her defendants have failed to appear, plead, or proceed to trial
of an action reached and called for trial, notw thstanding the
provi si ons of subdivision (c) of this section, upon application to the
court within one year after the default of any such defendant, the court
may enter an ex parte order directing that proceedings for the entry of
a judgnment or the making of an assessnent, the taking of an account or
proof, or the direction of a reference be conducted at the tine of or
following the trial or other disposition of the action against the
def endant who has answered. Such order shall be served on the defaulting
def endant in such manner as shall be directed by the court.

(e) Place of application to court. An application to the court under
this section may be made, except where otherw se prescribed by rul es of
the chief adm nistrator of the courts, by notion at any trial termin
which the action is triable or at any special termin which a notion in
the action could be made. Any reference shall be had in the county in
which the action is triable, unless the court orders otherw se.

(f) Proof. On any application for judgnent by default, the applicant
shall file proof of service of the summons and the conplaint, or a
sumons and notice served pursuant to subdivision (b) of rule 305 or
subdi vision (a) of rule 316 of this chapter, and proof of the facts
constituting the claim the default and the anount due, including, if
applicable, a statenent that the interest rate for consuner debt
pursuant to section five thousand four of this chapter applies, by
affidavit nade by the party, or where the state of New York is the
plaintiff, by affidavit nade by an attorney fromthe office of the
attorney general who has or obtains know edge of such facts through
review of state records or otherw se. Wiere a verified conplaint has
been served, it may be used as the affidavit of the facts constituting
the claimand the ambunt due; in such case, an affidavit as to the



default shall be made by the party or the party's attorney. In an action
arising out of a consumer credit transaction, if the plaintiff is not
the original creditor, the applicant shall include: (1) an affidavit by
the original creditor of the facts constituting the debt, the default in
paynment, the sale or assignnent of the debt, and the anmount due at the
time of sale or assignnent; (2) for each subsequent assignnment or sale
of the debt to another entity, an affidavit of sale of the debt by the
debt seller, conpleted by the seller or assignor; and (3) an affidavit
of a witness of the plaintiff, which includes a chain of title of the
debt, conpleted by the plaintiff or plaintiff's witness. In an action
arising fromnedical debt, if the plaintiff is not a hospital |icensed
under article twenty-eight of the public health aw or a health care
prof essi onal authorized under title eight of the education |aw, the
applicant shall include: (1) an affidavit by the hospital or health care
prof essional of the facts constituting the nmedical debt, the default in
paynment, the sale or assignnent of the nmedical debt, and the anobunt due
at the time of sale or assignnment; (2) for each subsequent assignnent or
sale of the nedical debt to another entity, an affidavit of sale of the
nmedi cal debt by the debt seller, conpleted by the seller or assignor;
and (3) an affidavit of a witness of the plaintiff, which includes a
chain of title of the medical debt, conpleted by the plaintiff or
plaintiff's witness. The chief admi nistrative judge shall issue form
affidavits to satisfy the requirenments of this subdivision for consuner
credit transactions and actions arising fromnedical debt. Wen
jurisdiction is based on an attachnment of property, the affidavit nust
state that an order of attachment granted in the action has been | evied
on the property of the defendant, describe the property and state its
val ue. Proof of mailing the notice required by subdivision (g) of this
section, where applicable, shall also be filed.

(g) Notice. 1. Except as otherw se provided with respect to specific
actions, whenever application is made to the court or to the clerk, any
def endant who has appeared is entitled to at |east five days' notice of
the tine and place of the application, and if nore than one year has
el apsed since the default any defendant who has not appeared is entitled
to the same notice unless the court orders otherw se. The court may
di spense with the requirenent of notice when a defendant who has
appeared has failed to proceed to trial of an action reached and call ed



for trial.

2. \Were an application for judgnment nmust be made to the court, the
def endant who has failed to appear may serve on the plaintiff at any
time before the notion for judgnment is heard a witten demand for notice
of any reference or assessnent by a jury which nmay be granted on the
notion. Such a demand does not constitute an appearance in the action.
Thereupon at |east five days' notice of the tinme and place of the
ref erence or assessment by a jury shall be given to the defendant by
service on the person whose nane is subscribed to the denmand, in the
manner prescribed for service of papers generally.

3. (i) Wien a default judgnment based upon nonappearance i s sought
agai nst a natural person in an action based upon nonpaynent of a
contractual obligation an affidavit shall be submitted that additional
notice has been given by or on behalf of the plaintiff at |east twenty
days before the entry of such judgnent, by nmailing a copy of the sunmons
by first-class mail to the defendant at his place of residence in an
envel ope bearing the | egend "personal and confidential" and not
i ndicating on the outside of the envel ope that the communication is from
an attorney or concerns an alleged debt. In the event such mailing is
returned as undeliverable by the post office before the entry of a
default judgnent, or if the place of residence of the defendant is
unknown, a copy of the summons shall then be mailed in the same nanner
to the defendant at the defendant's place of enploynment if known; if
neither the place of residence nor the place of enploynment of the
defendant is known, then the mailing shall be to the defendant at his
| ast known resi dence.

(ii) The additional notice nay be mailed sinmultaneously with or after
service of the summons on the defendant. An affidavit of mailing
pursuant to this paragraph shall be executed by the person nmailing the
notice and shall be filed with the judgnment. \Where there has been
conpliance with the requirenents of this paragraph, failure of the
defendant to receive the additional notice shall not preclude the entry
of default judgnent.

(iii) This requirenent shall not apply to cases in the small clains
part of any court, or to any sunmary proceeding to recover possession of



real property, or to actions affecting title to real property, except
residential nortgage forecl osure actions.

4. (i) Wien a default judgnent based upon non-appearance i s sought
agai nst a donestic or authorized foreign corporation which has been
served pursuant to paragraph (b) of section three hundred six of the
busi ness corporation |law, an affidavit shall be submtted that an
addi tional service of the summons by first class nail has been made upon
t he defendant corporation at its |last known address at |east twenty days
before the entry of judgnent.

(ii) The additional service of the summons by nmail nay be nade
sinmultaneously with or after the service of the sumopns on the defendant
corporation pursuant to paragraph (b) of section three hundred six of
t he busi ness corporation | aw, and shall be acconpanied by a notice to
the corporation that service is being made or has been made pursuant to
that provision. An affidavit of nmailing pursuant to this paragraph shal
be executed by the person namiling the sumons and shall be filed with
t he judgnent. Were there has been conpliance with the requirenents of
this paragraph, failure of the defendant corporation to receive the
addi ti onal service of sumobns and notice provided for by this paragraph
shall not preclude the entry of default judgnent.

(iii) This requirenent shall not apply to cases in the small clains
part or commercial clainms part of any court, or to any sunmary
proceedi ng to recover possession of real property, or to actions
affecting title to real property.

(h) Judgnent for excess where counterclaiminterposed. In an action
upon a contract where the conplaint demands judgnment for a sum of noney
only, if the answer does not deny the plaintiff's claimbut sets up a
countercl ai m demandi ng an anount | ess than the plaintiff's claim the
plaintiff upon filing with the clerk an adm ssion of the counterclaim
may take judgnent for the excess as upon a default.

(i) Default judgnent for failure to conply with stipulation of
settlenment. 1. Where, after conmmencenent of an action, a stipulation of
settlenment is nade, providing, in the event of failure to conply with
the stipulation, for entry without further notice of a judgnent in a
specified amount with interest, if any, froma date certain, the clerk
shall enter judgnent on the stipulation and an affidavit as to the



failure to conply with the terns thereof, together with a conplaint or a
conci se statenent of the facts on which the claimwas based, and, if
applicable, a statenent that the interest rate for consuner debt

pursuant to section five thousand four of this chapter applies.

2. \Were, after conmencenent of an action, a stipulation of settlenent
is made, providing, in the event of failure to conply with the
stipulation, for entry without further notice of a judgment dism ssing
the action, the clerk shall enter judgnment on the stipulation and an
affidavit as to the failure to conply with the ternms thereof, together
with the pleadings or a concise statenent of the facts on which the
claimand the defense were based.

(j) Affidavit. A request for a default judgnment entered by the clerk,
nmust be acconpani ed by an affidavit by the plaintiff or plaintiff's
attorney stating that after reasonable inquiry, he or she has reason to
believe that the statute of limtations has not expired. The chi ef
adm ni strative judge shall issue formaffidavits to satisfy the
requi renents of this subdivision for consuner credit transactions and
actions arising fromnedi cal debt.



