8§ 1311-a. Subpoena duces tecum 1. At any time before an action
pursuant to this article is cormenced, the claimng authority nay,
pursuant to the provisions of subdivision two of this section, apply
wi t hout notice for the issuance of a subpoena duces tecum

2. An application for a subpoena duces tecum pursuant to this section:

(a) shall be made in the judicial district in which the clainmng
authority may conmence an action pursuant to this article, and shall be
made in witing to a justice of the supreme court, or a judge of the
county court; and

(b) shall be supported by an affidavit, and such other witten
docunentation as may be submtted which: (i) sets forth the identity of
the claimng authority and certifies that the applicant is authorized to
make the application on the claimng authority's behal f; (ii)
denonstrates reasonabl e grounds to believe that the execution of the
subpoena woul d be reasonably likely to lead to infornmation about the
nature and | ocation of any debt or property against which a forfeiture
judgnment nay be enforced; (iii) states whether any other such subpoena
or provisional renmedy has been previously sought or obtained with
respect to the subject matter of the subpoena or the matter to which it
relates; (iv) contains a factual statenent which sets forth the basis
for the issuance of the subpoena, including a particular description of
the nature of the information sought to be obtained; (v) states whether
t he i ssuance of the subpoena is sought w thout notice to any interested
party; and (vi) where the application seeks the issuance of the subpoena
Wi thout notice to any interested party, contains a statement setting
forth the factual basis for the claimng authority's belief that
provi ding notice of the application for the issuance of the subpoena may
result in any property being destroyed, renoved fromthe jurisdiction of
the court, or otherw se being unavailable for forfeiture or to satisfy a
noney judgnment that nay be entered in the forfeiture action, and may
interfere with | aw enforcenent investigations or judicial proceedings.

3. An application nmade pursuant to this section may be granted, in the
court's discretion, upon a determ nation that the application neets the
requirenents set forth in subdivision two of this section; provided,
however, that no such subpoena nay be issued or directed to an attorney



with regard to privileged records or docunents or attorney work-product
relating to a client. When a subpoena has been issued pursuant to this
section, the claimng authority shall have the right to possession of

t he subpoenaed material. The possession shall be for a period of tineg,
and on such reasonable ternms and conditions, as the court nay direct.
The reasonabl eness of such possession, tine, terns and conditions shal
be determ ned with consideration for, anong other things, (a) the good
cause shown by the party issuing the subpoena or in whose behalf the
subpoena is issued, (b) the rights and |legitinate needs of the person
subpoenaed and (c) the feasibility and appropri ateness of naking copies
of the subpoenaed material. Were the application seeks a subpoena to
conpel the production of an original record or docunment, the court in
its discretion nmay order the production of a certified transcript or
certified copy thereof.

4. Upon a determ nation pursuant to subdivision three of this section
that the subpoena should be granted, the court shall issue the subpoena,
seal all papers relating thereto, and direct that the recipient shal
not, except as otherw se ordered by the court, disclose the fact of
i ssuance or the subject of the subpoena to any person or entity;
provi ded, however, that the court may require that notice be given to
any interested party prior to the issuance of the subpoena, or at any
time thereafter, when: (a) an order granting a provisional renedy
pursuant to this article with respect to the subject natter of the
subpoena or the nmatter to which it relates has been served upon the
def endant whose books and records are the subject matter of the
subpoena, whether such books and records are in the possession of the
defendant or a third party; or (b) the court determ nes that providing
notice of the application (i) will not result in any property being
destroyed, renoved fromthe jurisdiction of the court, or otherw se
bei ng unavailable for forfeiture or to satisfy a noney judgnent that may

be entered in the forfeiture action and (ii) will not interfere with |aw
enforcenment investigations or judicial proceedings. For purposes of this
section, "interested party" neans any person whomthe court detern nes

m ght have an interest in the property subject to the forfeiture action
brought pursuant to this article.



5. Notwi thstanding the provisions of subdivision four of this section,
where a subpoena duces tecum has been issued pursuant to this section
Wi t hout notice to any interested party, the clainmng authority shal
serve witten notice of the fact and date of the issuance of the
subpoena duces tecum and of the fact that information was obtained
t hereby, upon any interested party not |ater than ninety days after the
date of conpliance with such subpoena, or upon conmencenent of a
forfeiture action, whichever occurs first; provided, however, where the
action has not been commenced and upon a show ng of good cause, service
of the notice required herein may be postponed by order of the court for
a reasonabl e period of tine. The court, upon the filing of a notion by
any interested party served with such notice, may, in its discretion,
make avail able to such party or the party's counsel for inspection such
portions of the information obtained pursuant to the subpoena as the
court directs.

6. Nothing contained in this section shall be construed to dimnish or
i mpair any right of subpoena or discovery that may ot herw se be provided
for by lawto the claimng authority or to a defendant in a forfeiture
action.



