CHAPTER 860
AN ACT in relation to the court of clains and the jurisdiction, practice
and procedure therein
Becane a | aw June 13, 1939, with the approval of the Governor. Passed,
three-fifths being present
The People of the State of New York, represented in Senate and
Assenbly, do enact as foll ows:
COURT OF CLAI Ms ACT

Article 1. The court, judges and officers (Secs. 1-7).

2. Jurisdiction (Secs. 8-12).

3. Practice provisions (Secs. 13-28).

4. Laws repeal ed; when to take effect (Secs. 29-30).

ARTI CLE |
THE COURT, JUDGES AND OFFI CERS
1. Short title.
2. Organization of court of clains.
3. Prohibitions as to judges.
5. Appointnent, duties, salaries and conpensation of court
of ficers and enpl oyees.
6. Seal of court.
7. Records of proceedings and reports.

Secti on

Section 1. Short title. This act shall be known as the "Court of
Clains Act."

8§ 2. Oganization of court of clainms. 1. The court of clains is hereby
conti nued.

2. Such court shall consist of (a) twenty-seven judges, who shall be
appoi nted by the governor, by and with the advice and consent of the
senate; (b) such nunber of additional judges not exceedi ng seventeen to
and including Decenber thirty-first, nineteen hundred ei ghty-two, and
not exceeding fifteen on and after January first, nineteen hundred



eighty-three, as shall be appointed by the governor, by and with the
advi ce and consent of the senate; (c) such nunber of additional judges
not exceedi ng ni neteen as shall be appointed by the governor, by and
with the advice and consent of the senate prior to Decenber
thirty-first, nineteen hundred eighty-two; (d) such nunber of additional
j udges not exceeding thirty-seven as shall be appointed by the governor,
by and with the advice and consent of the senate; (e) such nunber of
addi ti onal judges not exceeding twelve as shall be appointed by the
governor, by and with the advice and consent of the senate, provided
that no nore than five of such judges shall be appointed prior to July
first, nineteen hundred ninety.

3. The term of each judge hereafter appointed shall be nine years,
provi ded, however, that the existing terns of present judges shal
continue until the expiration thereof.

4. \Wenever the termof office of a judge shall expire, or his office
becone vacant from any cause, his successor shall be appointed for the
unexpired term Notw thstandi ng the provisions of section five of the
public officers law, a judge of the court of clains shall hold over and
continue to discharge the duties of his office, after the expiration of
the termfor which he shall have been appointed, until his successor
shal | have been chosen and qualified but after the expiration of such
termthe office shall be deened vacant for the purpose of choosing his
successor.

6. By an order to be filed in the office of the secretary of state,
t he governor shall designate one of the judges as presiding judge, who
shall act as such during his term and thereafter upon the appoi nt nment
of his successor, the governor shall designate such successor or any
ot her judge of the court as presiding judge, who shall act as such
during his term

7. A judge of the court of clains nust be an attorney and
counselor-at-law admtted to practice in the courts of this state, of at
| east ten years' experience in practice.



8. Wienever in any other statute reference is made to the board of
clainms or any officer thereof, the sanme shall be deened to refer to and
mean the court of clains or an officer thereof. A determ nation of the
board of clains heretofore rendered shall have the sane force and effect
and be subjected to the sanme procedure as provided in this act for a
j udgment .

8§ 3. Prohibitions as to judges. A judge shall not during his term of
of fice practice the profession of |aw or act as referee in any action or
proceeding in any court of this state. A judge shall not hold any other
office or public trust to which any salary or conpensation is attached
and shall be subject to the sane prohibitions as a justice of the
suprene court.

8§ 5. Appointment, duties, salaries and conpensation of court officers
and enpl oyees. 1. The court of clainms shall appoint and may at pl easure
renove the clerk of the court, one confidential stenographer to the
presi di ng judge, stenographers, typists, attendants and other clerical
assistants. They shall performsuch duties as the court may prescri be.
The nunber of stenographers, typists, attendants and ot her clerical
assi stants enployed and the salaries of all enployees shall be fixed by
the court of clains. Such tenporary enpl oyees as may be needed shal
| i kewi se be appoi nt ed.

1l-a. The clerk of the court and such other non-judicial personnel as
shall be authorized by law, rule or order shall each have the power to
adm ni ster oaths, take acknow edgnents and sign the process or nandate
of the court.

2. Any officer or enployee of the court shall be paid his actual
traveling and ot her expenses while in the discharge of his duties,
el sewhere than in the city of Al bany, to be audited by the court and
paid fromthe contingent fund.

3. No charge shall be nmade against the state by the clerk or the



st enographers for copies of mnutes, testinony or papers furnished to
the attorney general or to the court or filed in the office of the
clerk. Wien copies of mnutes of testinony or other proceedings in the
court of clains are delivered to the claimnt or inpleaded parties at
their request, the stenographer shall be entitled to be paid in
accordance with the provisions of the civil practice |aw and rul es.

8§ 6. Seal of court. The court shall adopt and procure an offi ci al
seal, with suitable device and inscription. A description of such seal,
with an inpression thereof, shall be filed in the office of the
secretary of state. The expenses of procuring such seal shall be paid
out of the contingent fund of the court.

8 7. Records of proceedings and reports. 1. The court shall keep
records of its proceedings, and at such tines during the session as it
may deem proper, or as the senate or assenbly nmay request, report to the
| egi slature the clains upon which it has finally acted, with a statenent
of the judgnment rendered in each case.

2. The court shall also furnish to the judicial council of the state
such reports and information as nay fromtine to tinme be requested by
it.

3. On the first day of January in each year, the clerk shall report to
the conptroller, under oath, a detailed statenent of his disbursenents
made under the direction of the court fromits contingent fund during
t he precedi ng year.

ARTI CLE |
JURI SDI CTI ON
Section 8. Wai ver of immunity fromliability.

8-a. Torts of mlitia nenbers and mlitary and naval enpl oyees.
8-b. dains for unjust conviction and inprisonnent.
9. Jurisdiction and powers of the court.



10. Time of filing clains and notices of intention to file
cl ai nms.

11. Filing, service and contents of claimor notice of
i ntention.

11-a. Filing fee.

11-b. Use of facsimle transm ssion and electronic filing
aut hori zed.

12. Condi ti ons of judgnent.

§ 8. Waiver of inmunity fromliability. The state hereby waives its
immunity fromliability and action and hereby assunmes liability and
consents to have the sanme determned in accordance with the sane rules
of law as applied to actions in the suprene court agai nst individuals or
corporations, provided the claimant conplies with the limtations of
this article. Nothing herein contained shall be construed to affect,
alter or repeal any provision of the worknen's conpensation | aw.

§ 8-a. 1. Torts of mlitia nmenbers and mlitary and naval enpl oyees.
The state hereby waives its imunity fromliability and action with
respect to the torts of nenbers of the organized mlitia and enpl oyees
in the division of mlitary and naval affairs of the executive
departnment in the operation, maintenance and control of vehicles,
including aircraft, owned by the state or issued or |oaned or assigned
to the state by the United States for the use of such organized mlitia
or such enpl oyees, and in the operation, maintenance and control of
arnories devoted to the use of the organized mlitia of the state, while
acting wwthin the scope and in the performance of their duties in the
mlitary service of the state, except while engaged in the active
service of the state pursuant to sections five, six or seven of the
mlitary law. The state hereby assunes such liability and consents to
have the sanme determined in accordance with the same rules of |aw as
applied to actions in the suprenme court, provided the clainmant conplies
with the limtations of this article. Nothing herein contained shall be
construed to effect a waiver of imunity fromliability and action or an
assunption of liability with respect to the claimof any person in, or



formerly in, the military service of the state, arising out of or in
connection with such person's mlitary service on behalf of the state;
nor shall anything herein contained be construed to affect, alter or
repeal any provision of the mlitary |aw or the workmen's conpensation

| aw. The wai ver of inmunity and the assunption of liability contained in
this section shall not in any event apply in circunstances where under
the laws of the United States liability has been or is hereafter assuned
by the United States, to the extent of such assunption of liability
under the laws of the United States.

8§ 8-b. Cains for unjust conviction and inprisonnent. 1. The
| egi slature finds and decl ares that innocent persons who have been
wrongly convicted of crines and subsequently inprisoned have been
frustrated in seeking legal redress due to a variety of substantive and
techni cal obstacles in the |aw and that such persons should have an
avai |l abl e avenue of redress over and above the existing tort renedies to
seek conpensation for damages. The | egislature intends by enactnent of
the provisions of this section that those innocent persons who can
denonstrate by clear and convi nci ng evidence that they were unjustly
convicted and inprisoned be able to recover damages agai nst the state.
In light of the substantial burden of proof that nust be carried by such
persons, it is the intent of the |egislature that the court, in
exercising its discretion as permtted by | aw regarding the wei ght and
adm ssibility of evidence submtted pursuant to this section, shall, in
the interest of justice, give due consideration to difficulties of proof
caused by the passage of tinme, the death or unavailability of w tnesses,
t he destruction of evidence or other factors not caused by such persons
or those acting on their behalf.

2. Any person convicted and subsequently inprisoned for one or nore
fel oni es or m sdeneanors agai nst the state which he did not commt may,
under the conditions hereinafter provided, present a claimfor damages
agai nst the state. In scheduling court appearances and filing deadlines,
the court shall give docket priority at each stage of the proceeding to
such clainms for damages under this subdivision where the clai mant
asserts proof of innocence through DNA evi dence. Any adjournnents



granted in the course of such a proceeding should be for as short a tine
as is practicable.

3. In order to present the claimfor unjust conviction and
i mpri sonment, claimant nust establish by docunentary evidence that:

(a) he has been convicted of one or nore felonies or m sdeneanors
agai nst the state and subsequently sentenced to a term of inprisonnent,
and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crinmes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunent dismssed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrunent dism ssed; provided that the judgenent of
conviction was reversed or vacated, and the accusatory instrunent was
di sm ssed, on any of the follow ng grounds: (A) paragraph (a), (b), (c),
(e) or (g) of subdivision one of section 440.10 of the crim nal
procedure |law, or (B) subdivision one (where based upon grounds set
forth in item (A) hereof), two, three (where the count dism ssed was the
sol e basis for the inprisonnent conplained of) or five of section 470. 20
of the crimnal procedure law, or (C) conparabl e provisions of the
former code of crimnal procedure or subsequent |law, or (D) the statute,
or application thereof, on which the accusatory instrunent was based
viol ated the constitution of the United States or the state of New York;
and

(c) his claimis not tine-barred by the provisions of subdivision
seven of this section.

4. The claimshall state facts in sufficient detail to permt the
court to find that clainmant is likely to succeed at trial in proving
that (a) he did not comrit any of the acts charged in the accusatory
i nstrunment or his acts or om ssions charged in the accusatory instrunent
did not constitute a felony or m sdeneanor against the state, and (b) he
did not by his own conduct cause or bring about his conviction. The
claimshall be verified by the claimant. |f the court finds after
reading the claimthat claimant is not likely to succeed at trial, it
shall dismss the claim either on its ow notion or on the notion of



t he state.

5. In order to obtain a judgnent in his favor, claimant nust prove by
cl ear and convincing evidence that:

(a) he has been convicted of one or nore felonies or m sdeneanors
agai nst the state and subsequently sentenced to a term of inprisonnent,
and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the crine
or crinmes for which he was sentenced and which are the grounds for the
conplaint; or (ii) his judgnent of conviction was reversed or vacated,
and the accusatory instrunent dismssed or, if a newtrial was ordered,
either he was found not guilty at the newtrial or he was not retried
and the accusatory instrunent dism ssed; provided that the judgenent of
conviction was reversed or vacated, and the accusatory instrunent was
di sm ssed, on any of the follow ng grounds: (A) paragraph (a), (b), (c),
(e) or (g) of subdivision one of section 440.10 of the crim nal
procedure |law, or (B) subdivision one (where based upon grounds set
forth in item (A) hereof), two, three (where the count dism ssed was the
sol e basis for the inprisonnent conplained of) or five of section 470. 20
of the crimnal procedure law, or (C) conparabl e provisions of the
former code of crimnal procedure or subsequent |law, or (D) the statute,
or application thereof, on which the accusatory instrunent was based
viol ated the constitution of the United States or the state of New York;
and

(c) he did not cormit any of the acts charged in the accusatory
i nstrunment or his acts or om ssions charged in the accusatory instrunent
did not constitute a felony or m sdeneanor against the state; and

(d) he did not by his own conduct cause or bring about his conviction.

6. If the court finds that the claimant is entitled to a judgnent, it
shal | award danages in such sum of noney as the court determ nes wll
fairly and reasonably conpensate him

7. Any person claimng conpensation under this section based on a
pardon that was granted before the effective date of this section or the
di sm ssal of an accusatory instrument that occurred before the effective
date of this section shall file his claimwthin tw years after the



effective date of this section. Any person clainmng conpensation under
this section based on a pardon that was granted on or after the
effective date of this section or the dism ssal of an accusatory
instrunment that occurred on or after the effective date of this section
shall file his claimwithin two years after the pardon or dism ssal

8 9. Jurisdiction and powers of the court. The court shall have
jurisdiction: 1. To hear and determne all matters now pending in the
said court of clains.

2. To hear and determ ne a claimof any person, corporation or
muni cipality against the state for the appropriation of any real or
personal property or any interest therein, for the breach of contract,
express or inplied, or for the torts of its officers or enployees while
acting as such officers or enployees, providing the clainmnt conplies
with the limtations of this article. For the purposes of this act only,
a real property tax lien shall be deened to be an interest in rea

property.

2-a. To hear and determne a claimof any person, corporation or
muni cipality, against the state for the torts of nenbers of the
organi zed mlitia and the enployees in the division of mlitary and
naval affairs of the executive departnent, providing that the claimis
enconpassed by the waiver of immunity and assunption of liability
contained in section eight-a of this chapter, and providing, further,
that the claimnt conplies with the limtations of this article.

3. To hear and determ ne any claimin favor of the state against the
cl ai mant, or against his assignor at the tine of the assignnent.

3-a. To hear and determ ne the claimfor damages against the state for
unj ust conviction and inprisonment pursuant to section eight-b of this
article.

4. To render judgnent in favor of the claimnt or the state for such
sum as should be paid by or to the state.



5. To order two or nore clainms growing out of the sane set of facts to
be tried or heard together, with or wi thout consolidation, whenever it
can be done without prejudice to a substantial right.

6. To order the interpleader of other parties known or unknown
whenever necessary for a conplete determ nation of the claimor
countercl aim

7. To provide for the perpetuation of testinony.

8. To open defaults; to vacate, amend, correct, or nodify any process,
claim order or judgnment, in furtherance of justice for any error in
formor substance; before entry of judgnent, to reopen a trial and
permt subm ssion of further evidence;, to grant a new trial upon any
grounds for which a newtrial may be granted in the suprene court.

9. To establish rules for the governnent of the court and the
regul ation of practice therein and to prescribe the forns of procedure
before it, in furtherance of the provisions of this act and not
i nconsistent with | aw, and except as otherw se provided by this act or
by rules of this court or the civil practice law and rules, the practice
shall be the sanme as in the suprene court.

9-a. To make a declaratory judgnent as defined in section three
t housand one of the civil practice law and rules with respect to any
controversy involving the obligation of an insurer to i ndemify or
defend a defendant in any action pending in the court of clains,
provi ded that the court shall have no jurisdiction to enter a judgnent
agai nst an insurer pursuant to this subdivision either: (i) for noney
damages; or, (ii) if the insurer would otherwi se have a right to a jury
trial of the controversy with respect to which the declaratory judgnent
i s sought.

10. To provide for the regular or special sessions of the court, for
such terns and at such places as it nay deternmne and to prepare the
cal endar of cases therefor.



11. The court and the judges shall have all of the powers necessary to
carry out properly the jurisdiction granted and the duties inposed by
this act.

12. To hear and determ ne special proceedings for the distribution of
noneys deposited pursuant to subdivision (E) of section three hundred
four of the em nent domain procedure | aw.

13. To hear and determ ne a claimof any person against the state for
a retaliatory personnel action by its officers or enployees pursuant to
section seventy-five-b of the civil service |aw or section seven hundred
forty of the |abor |aw

8§ 10. Tinme of filing clains and notices of intention to file clains.
No judgnent shall be granted in favor of any clai mant unl ess such
cl ai mant shall have conplied with the provisions of this section
applicable to his claim

1. Aclaimfor the appropriation by the state of |ands, or any right,
title or interest in or to lands shall be filed within three years after
the accrual of such claim or where title is vested by the filing of a
description and map in the office of the county clerk or register, then
within three years after personal service of a copy of such description
and map and notice of filing thereof or if personal service cannot be
made within the state, then within three years after the filing of the
description and map and the recording of notice of filing thereof.

2. A claimby an executor or adm nistrator of a decedent who |eft him
or her surviving a husband, wi fe or next of kin, for damages for a
wrongful act, neglect or default, on the part of the state by which the
decedent's death was caused, shall be filed and served upon the attorney
general within ninety days after the appoi ntnment of such executor or
adm nistrator, unless the claimnt shall within such time serve upon the
attorney general a witten notice of intention to file a claimtherefor,
in which event the claimshall be filed and served upon the attorney



general within two years after the death of the decedent. In any event
such claimshall be filed and served upon the attorney general wthin
two years after the death of the decedent.

3. Aclaimto recover damages for injuries to property or for persona
injuries caused by the negligence or unintentional tort of an officer or
enpl oyee of the state while acting as such officer or enployee, shall be
filed and served upon the attorney general within ninety days after the
accrual of such claim unless the claimant shall within such tinme serve
upon the attorney general a witten notice of intention to file a claim
therefor, in which event the claimshall be filed and served upon the
attorney general within two years after the accrual of such claim

3-a. Aclaimto recover damages for injuries to property or for
personal injuries caused by the negligence or unintentional tort of a
menber of the organized mlitia or of an enployee in the division of
mlitary and naval affairs of the executive departnment, shall be filed
and served upon the attorney general within ninety days after the
accrual of such claim unless the claimant shall within such tinme serve
upon the attorney general a witten notice of intention to file a claim
therefor, in which event the claimshall be filed and served upon the
attorney general within two years after the accrual of such claim

3-b. Aclaimto recover damages for injuries to property or for
personal injuries caused by the intentional tort of an officer or
enpl oyee of the state while acting as such officer or enployee, or of a
menber of the organized mlitia or of an enployee in the division of
mlitary and naval affairs of the executive departnment, shall be filed
and served upon the attorney general within ninety days after the
accrual of such claim unless the claimant shall w thin such tinme serve
upon the attorney general a witten notice of intention to file a claim
therefor, in which event the claimshall be filed and served upon the
attorney general within one year after the accrual of such claim

4. A claimfor breach of contract, express or inplied, and any other
cl ai m not otherw se provided for by this section, over which
jurisdiction has been conferred upon the court of clainms, shall be filed



and served upon the attorney general within six nonths after the accrual
of such claim unless the claimnt shall within such time serve upon the
attorney general a witten notice of intention to file a claimtherefor,
in which event the claimshall be filed and served upon the attorney
general within two years after such accrual

5. If the claimant shall be under |egal disability, the claimmy be
presented within two years after such disability is renoved.

6. A claimant who fails to file or serve upon the attorney general a
claimor to serve upon the attorney general a notice of intention, as
provided in the foregoing subdivisions, within the tine limted therein
for filing or serving upon the attorney general the claimor notice of
i ntention, nmay, nevertheless, in the discretion of the court, be
permtted to file such claimat any tinme before an action asserting a
like claimagainst a citizen of the state would be barred under the
provi sions of article two of the civil practice |aw and rules. For the
pur pose of this subdivision, a claimagainst the state arising under
subdi vi sion one of this section shall be deemed an action upon an
i nplied contractual obligation. The application for such perm ssion
shal | be made upon notion returnable at any regular or special session
of the court and may be heard and determ ned by any judge thereof. The
clai mproposed to be filed, containing all of the information set forth
in section eleven of this act, shall acconmpany such application. In
determ ning whether to permt the filing of a claimpursuant to this
subdi vi sion, the court shall consider, anong other factors, whether the
delay in filing the clai mwas excusable; whether the state had notice of
the essential facts constituting the claim whether the state had an
opportunity to investigate the circunstances underlying the claim
whet her the cl ai mappears to be nmeritorious; whether the failure to file
or serve upon the attorney general a tinely claimor to serve upon the
attorney general a notice of intention resulted in substantial prejudice
to the state; and whether the clainmant has any ot her avail abl e renedy.

7. For the purposes of subdivision three of this section, a claim
agai nst the state which woul d be governed by section two hundred
fourteen-c of the civil practice law and rules if it were asserted



against a citizen of the state shall be deened to have accrued on the
date of discovery of the injury by the claimnt or on the date when

t hrough the exercise of reasonable diligence the injury should have been
di scovered by the claimant, whichever is earlier.

8. (a) Aclaimant who tinely serves a notice of intention but who
fails to tinely serve or file a claimmay, nevertheless, apply to the
court for permssion to treat the notice of intention as a claim The
court shall not grant such application unless: it is nmade upon notion
bef ore an action asserting a |ike claimagainst a citizen of the state
woul d be barred under the provisions of article two of the civil
practice |aw and rules; the notice of intention was tinely served, and
contains facts sufficient to constitute a claim and the granting of the
application would not prejudice the defendant.

(b) An application by a claimnt whose tinme to conmence an action
against a citizen of the state would be extended or tolled by reason of
any of the provisions contained in article two of the civil practice | aw
and rules shall be considered tinely if the application has been nade
prior to the expiration of the limtation period for filing as extended
by reason of the provisions of article two of the civil practice |aw and
rul es.

* 9. Aclaimof any incarcerated individual in the custody of the
department of corrections and conmunity supervision for recovery of
darmages for injury to or |oss of personal property nmay not be filed
unl ess and until the incarcerated individual has exhausted the personal
property clains adm ni strative renedy, established for incarcerated
i ndi vidual s by the departnment. Such claimnust be filed and served
Wi thin one hundred twenty days after the date on which the incarcerated
i ndi vi dual has exhausted such renedy.

* NB Expires Septenber 1, 2027

10. Notwi t hstandi ng any provision of lawto the contrary, this section
shall not apply to: (i) any claimto recover danages for physical,
psychol ogical, or other injury or condition suffered as a result of
conduct which would constitute a sexual offense as defined in article
one hundred thirty of the penal |aw commtted against a child | ess than
ei ghteen years of age, incest as defined in section 255.27, 255.26 or



255. 25 of the penal law committed against a child | ess than ei ghteen
years of age, or the use of a child in a sexual perfornmance as defined
in section 263.05 of the penal |aw commtted against a child | ess than
ei ghteen years of age; or

(ii) any civil claimor cause of action revived pursuant to section
two hundred fourteen-j of the civil practice |aw and rul es.

11. Notwi t hstandi ng any provision of lawto the contrary, any person
who suffers physical, psychological, or other injury or condition while
in custody shall have, pursuant to section two hundred eight-a of the
civil practice law and rules, the full benefit of the limtations period
provided in this section and, in addition, shall have a two-year w ndow
following the date of the person's release fromthat period of custody
wi thin which to comrence an action based on such injury or condition.

For any otherwi se tine-barred civil clains or causes of action revived
by section two hundred eight-a of the civil practice |aw and rules, no
notice of intention to file a claimshall be required as a condition
precedent to the commencenent of such action or special proceeding. This
exenption shall not apply to any claimthat was tinely under the

ot herwi se applicable statute of linmtations.

8§ 11. Filing, service and contents of claimor notice of intention. a.
(i) The claimshall be filed with the clerk of the court; and, except in
the case of a claimfor the appropriation by the state of |[ands, a copy
shal|l be served personally or by certified nail, return receipt
request ed, upon the attorney general within the tinmes herei nbefore
provided for filing with the clerk of the court. Any notice of intention
shal|l be served personally or by certified nail, return receipt
request ed, upon the attorney general within the tinmes herei nbefore
provi ded for service upon the attorney general. Service by certified
mail, return recei pt requested, upon the attorney general shall not be
conplete until the claimor notice of intention is received in the
office of the attorney general. Personal service upon the attorney
general shall be made in the same nanner as described in section three
hundred seven of the civil practice |law and rul es.

(ii) I'n any action brought in the court of clains against the New York



state thruway authority, the city university of New York, or the New
York state power authority, a copy of the claimshall be served
personally or by certified mail, return receipt requested, upon such
defendant, in addition to the attorney general, within the tines

her ei nbefore provided for filing with the clerk of the court, and any
notice of intention shall be served personally or by certified mail,
return recei pt requested, upon such defendant, in addition to the
attorney general, within the times herei nbefore provided for service
upon the attorney general. Service by certified nail, return receipt
requested, shall not be conplete until the claimor notice of intention
is received by the defendant. Personal service upon any defendant shal
be made in the same nmanner as described in the civil practice |aw and
rul es.

b. The claimshall state the tine when and pl ace where such claim
arose, the nature of sane, the itens of damage or injuries clained to
have been sustai ned and, except in an action to recover damages for
personal injury, medical, dental or podiatric nalpractice or w ongful
death, the total sumclained. A claimfor the appropriation by the state
of lands, or any right, title or interest in or to |l ands shall include
an inventory or item zed statenent of fixtures, if any, for which
conpensation is claimed. The notice of intention to file a claimshal
set forth the sanme matters except that the itenms of danage or injuries
and the sum cl ai red need not be stated. The claimand notice of
intention to file a claimshall be verified in the same manner as a
conplaint in an action in the suprenme court.

c. Any objection or defense based upon failure to conply with (i) the
time limtations contained in section ten of this act, (ii) the manner
of service requirenents set forth in subdivision a of this section, or
(iii) the verification requirenents as set forth in subdivision b of
this section is waived unless raised, with particularity, either by a
notion to dism ss made before service of the responsive pleading is
required or in the responsive pleading, and if so waived the court shal
not dismss the claimfor such failure.

d. Subdivision b of this section shall not apply to any otherw se



time-barred civil clainms or causes of action revived by section two
hundred eight-a of the civil practice law and rules. This exenption
shall not apply to any claimthat was tinmely under the otherw se
applicable statute of limtations, provided that, the court, in
exercising its discretion as otherwise permtted by | aw regardi ng the
claimor notice of intention to file a claimshall, in the interest of
justice, give due consideration to difficulties of proof caused by

i ncarceration.

* § 11-a. Filing fee. 1. The clerk of the court of clains shal
require for the filing of a claima fee of fifty dollars. The fee shal
be payabl e in advance, unless a notion, affidavit, or certification
pursuant to section eleven hundred one of the civil practice |aw and
rules is filed with the claim in which case the provisions of such
section shall be applicable.

2. The court shall award to a prevailing claimnt as a taxable
di sbursenent the actual anount of any fee paid to file the claim
* NB Expires Septenber 1, 2027

8§ 11-b. Use of facsimle transm ssion and electronic filing
authorized. 1. Notwi thstanding any other provision of |law, the chief
adm ni strator of the courts may authorize a programin the use of
facsimle transm ssion and el ectronic nmeans in the court as provided in
article twenty-one-A of the civil practice |aw and rul es.

2. For purposes of this section, "facsimle transm ssion" and
"el ectroni ¢ neans" shall be as defined in subdivision (f) of rule
twenty-one hundred three of the civil practice |aw and rul es.

§ 12. Conditions of judgnment. 1. In no case shall any liability be
i npl i ed agai nst the state. No judgnment shall be granted on any cl aim
agai nst the state except upon such | egal evidence as woul d establish
liability against an individual or corporation in a court of |aw or



equity.

2. No judgnent shall be awarded to any cl ai mant on any cl ai mwhich, as
between citizens of the state, would be barred by | apse of tine.

3. Cainms shall be heard and judgnents thereon rendered by one judge,
provi ded, however, that the presiding judge nay order any claimor
claims to be heard or determ ned by nore than one judge, but not nore
than three judges, in which event the judgnents thereon shall be
rendered upon the concurrence of two judges. Al internediate
applications and notions nay be heard and determ ned by one judge.

4. Before any judgnent shall be rendered for appropriation of |and,
t he val ue of which exceeds five thousand dollars the judge rendering or
one of the judges concurring in the judgnment shall view the prem ses
af fect ed t hereby.

ARTI CLE |11
PRACTI CE PROVI SI ONS
Section 13. Court roons for sessions.
14. Procedure upon interpleader; when independent claim
barr ed.
15. Substitution of assignee or |egal representative of
cl ai mant .
16. Proceedi ngs as to evidence in appropriation cases.
17. Exam nati ons before trial.

17-a. Exami nation of notices of intention to file a claim

18. Expense of procuring testinony on commi ssion or
deposi tion.

19. Proceedi ng upon failure of claimant to file claimw thin
si X nonths or to appear or proceed.

20. Judgnents and paynent thereof.

20-a. Settlement of clains.

21. Conpr om se of canal clains.

22. Det erm nati on of ownership of awards for property

appropri at ed.



23. Di sposition of anpbunt of award deposited.
24. Appeal s generally.

25. Ti me and manner of taking appeal.

26. Case on appeal .

27. Taxation of costs, fees and disbursenents.

28. Al'l owance for expense of searches in certain cases.

§ 13. Court roons for sessions. The sheriff of any county, except
Al bany, shall furnish for the use of the court suitable roons in the
court house of his county for any session ordered to be held thereat and
shall, if requested, attend said session. Hi s fees for attendance shal
be paid out of the contingent fund of the court at the sane rate as for
attending a termof the supreme court in that county.

8§ 14. Procedure upon interpl eader; when i ndependent cl ai m barred.
Parties interpleaded shall be served with the order of interpleader
personal ly or by publication in manner provided for the service of a
citation in the surrogate's court, except that in the case of a claim
for | and appropriated publication in one newspaper published in the
county where such land is |ocated, once in each of four successive
weeks, shall be sufficient unless otherw se ordered by such court or
judge. Wthin three nonths fromthe tine a party is so brought in he may
file a claimindependently of the claimto which he has been nade a
party. If he fails so to do, he may not thereafter file such an
i ndependent cl ai m except by perm ssion granted by order of the court,
after notice to the attorney-general, pursuant to subdivision five of
section ten of this act.

§ 15. Substitution of assignee or |egal representative of clainmant.
In the event of the death of the claimant or of one of the clainmants
naned in a claimof any nature against the state, heretofore or
hereafter filed in the court of clainms, and also in the event that by
assignment or by operation of |aw, sonme person other than the clai mant
nanmed in the claimhas succeeded to the interest of one of the claimants



naned in such a claim it shall be the duty of the personal
representative of said claimnt or of the person who succeeded cl ai mant
ininterest to said claimor any interest therein within six nonths
after he becones invested with the title to said claimor any interest
therein, to secure fromthe court of clains and serve upon the
attorney-general an order substituting himas party to said claim
instead of the party nanmed in said claim to whose right, title and

i nterest he has succeeded, and in the event that he fails so to do, the
court of clainms on notion of the attorney-general, on such notice as the
court may require, to all parties who have appeared in said action or
proceedi ng or to the assignee or successor of the claimant nay dism ss
said claim

8§ 16. Proceedings as to evidence in appropriation cases. 1. Upon the
trial of any claimfor the appropriation of real property or an interest
therein, evidence of the price and other ternms upon any sale, or of the
rent reserved and other terns upon any |ease, relating to any property
taken or to be taken or to any other property in the vicinity thereof
shall be relevant, material and conpetent, upon the issue of val ue or
damage and shall be adm ssible on direct exam nation, if the court shal
find (1) that such sale or | ease was nade within a reasonable tinme of
the vesting of title in the state, (2) that it was made in good faith in
the ordinary course of business, and (3) in case such sale or |ease
relates to other than property taken or to be taken, that it relates to
property which is simlar to the property taken or to be taken;
provi ded, however, that no such evidence shall be adm ssible as to any
sale or |ease, unless at |east twenty days before the trial the attorney
for the party proposing to offer such evidence shall have served either
personally or by mail a witten notice in respect of such sale or |ease,
whi ch said notice shall specify the names and addresses of the parties
to the sale or | ease, the date of nmmking of the sane, the | ocation of
the prem ses, the office, |iber and page of the record of the sane, if
recorded, and the purchase price or rent reserved and other materi al
ternms; or unless such sale or | ease shall have occurred within twenty
days before the trial. Such notice by the attorney-general shall be
served upon all claimants or their attorneys naned in the claim or if



served on behalf of a claimnt, shall be served upon the
attorney-general and upon all other claimants or their attorneys naned
in the claim Were the court has received and accepted evidence of the
price and other terms upon any sale or of the rent reserved and ot her
ternms upon any | ease of property in the vicinity of the parcel taken,
the court may, in its discretion, view such properties.

2. Upon the trial evidence showi ng the anount or valuation for which
each parcel of such real property taken has been assessed for purposes
of taxation on the city, town or village assessnent rolls, wherein the
real property is situated, for each of the three years preceding the
date of said taking shall be received in evidence, such assessed
val uation, in case only part of an entire plot in a single owership is
to be acquired, shall include the valuation of all buildings encroaching
upon or within the bounds of the taking provided, however, that when
of fered such evidence shall be subject to objection upon any | egal
gr ound.

§ 17. Exami nations before trial. 1. By the state. The
attorney-general, upon five days' notice to the attorney for the
claimant or to the clainmant if there be no attorney, may require any
person filing a notice of claimfor any cause whatever against the state
to be sworn before himor one of his deputies or assistants within the
county of the claimant's residence, relating to such claim and when so
sworn, to answer orally as to any facts relative to the justness of such
claim In any such claimbrought for personal injuries where the state
shall have availed itself of an exam nation pursuant to section
seventeen-a of this article the state shall not be entitled to an
exam nati on upon oral questions. Whenever any claimfor the
appropriation of property is pending or has been determ ned in the court
of clainms and the attorney-general is required by |aw to exam ne the
title of the clainmant thereto, prior to the paynment of an award, the
attorney-general may require such clainmant to be sworn before himor one
of his deputies or assistants within the county of the claimnt's
residence, or if the claimnt be a corporation within the county where
its principal place of business in this state is located, or if the



clai mant be a non-resident within the county where the property is
situated, relating to such title, and when so sworn, to answer orally as
to any facts relative to the title of such property. The
attorney-general may also require such claimant to file with him an
affidavit stating any material facts relating to such title. WIful

fal se swearing before the attorney-general or his deputy or assistant is
perjury and puni shabl e as such.

2. By the clainmant. Exam nation before trial by the clainmnt shall be
avail abl e as provided in subdivision (f) of section thirty-one hundred
two of the civil practice |aw and rul es.

8§ 17-a. Exam nation of notices of intention to file a claim 1.
Wherever a notice of intention to file a claimis served, the defendant
shall have the right to demand an exam nation of the claimnt relative
to the occurrence and extent of the injuries or danages for which claim
i s made, which exam nation shall be upon oral questions unless the
parties otherwi se stipulate and may include a physical exam nation of
the claimant by a duly qualified physician. If the party to be exam ned
desires, he or she is entitled to have such physical exam nation in the
presence of his or her own personal physician and such relative or other
person as he or she nay elect. Exercise of the right to demand a
physi cal exam nation of the claimant as provided in this section shal
in no way affect the right of a defendant in a subsequent clai m brought
upon the notice of intention to file a claimto demand a physi cal
exam nation of the clainmant pursuant to statute or court rule.

2. The demand for exam nation as provided in subdivision one of this
section shall be made by the attorney for the defendant or by such
of ficer, agent or enployee as may be designated by himfor that purpose.
The denmand shall be in witing and shall be served personally or by
regi stered or certified nmail upon the clainmant unless the claimant is
represented by an attorney, when it shall be served personally or by
mai | upon his or her attorney. The demand shall give reasonabl e notice
of the exam nation. It shall state the person before whomthe
exanm nation is to be held, the time, place and subject matter thereof



and, if a physical exam nation is to be required, it shall so state. No
dermand for exam nation shall be effective against the clainmant for any
pur pose unless it shall be served as provided in this subdivision within
ninety days fromthe date of service of the notice of intention to file
aclaim

3. In any exam nation required pursuant to the provisions of this
section the claimant shall have the right to be represented by counsel.
The exam nation shall be conducted upon oath or affirmation. The officer
or person before whomthe exam nation is held shall take down or cause
to be taken down every question and answer unless the parties consent
that only the substance of the testinony be inserted. The testinony so
taken, together with the report of the exam ning physician where a
physi cal exam nation is required, shall constitute the record of the
exam nation. The transcript of the record of an exam nation, including
a copy of the report of the exam ning physician shall not be subject to
or available for public inspection, except upon court order upon good
cause shown, but shall be furnished to the claimant or his or her
attorney upon request.

4. A transcript of the testinobny taken at an exam nation pursuant to
the provisions of this section, including a copy of the report of the
exam ni ng physician, nay be read in evidence by either party, in a claim
founded upon the notice of intention to file a claimin connection with
which it was taken, at the trial thereof or upon assessnent of damages
or upon notion. In an action by an executor or adm nistrator to recover
damages for a wongful act, neglect or default by which a decedent's
deat h was caused, the testinony of such decedent taken pursuant to the
provi sions of this section in respect of such wongful act, neglect or
default may be read in evidence.

5. Where a dermand for exami nation has been served as provided in
subdi vision two of this section no claimshall be comenced agai nst the
def endant agai nst which the notice of intention to file a claimis nade
unl ess the claimant has duly conplied with such demand for exam nati on,
whi ch conpliance shall be in addition to the requirenents of sections
ten and el even of this chapter. |If such exam nation is not conducted



Wi thin ninety days of service of the denmand, the clai mant may comrence
the claim The claim however, may not be comrenced until conpliance
with the demand for exam nation if the claimant fails to appear at the
heari ng or requests an adjournment or postponenent beyond the ninety day
period. If the claimant requests an adjournnment or postponenent beyond
the ninety day period, the defendant shall reschedul e the hearing for
the earliest date avail able.

8§ 18. Expense of procuring testinony on comm ssion or deposition.
When testinony is taken on commi ssion or deposition at the instance of
the claimant, the expense thereof including the fees of the
commi ssioner, shall be paid by the claimnt; and when taken at the
i nstance of the state, such fees and all expenses incurred by the
attorney-general shall be paid by the state.

8§ 19. Proceeding upon failure of claimant to file claimw thin six
nonths or to appear or proceed. 1. If a claimwhich bears interest, is
not filed until nore than six nonths after the accrual of said claim no
i nterest shall be allowed between the expiration of six nonths fromthe
time of such accrual and the tinme of the filing of such claim

2. If, when any such claimis reached for trial, the claimant fails to
appear or is not ready to proceed to the trial thereof, the court, in
its discretion, may proceed forthwith to take proofs and testinony
therein offered by the state or otherwi se, and may nmake an award in
accordance therewith and cause a judgnment to be entered therein. If, in
such case, the court shall decide not to proceed with the trial or shal
thereafter open claimant's default and restore the claimto the
cal endar, the court shall not allow interest upon such cl ai mbetween
said date of adjournment or dismssal and the entry of judgnent, unless,
in the exercise of its discretion, for good cause shown, the court shal
ot herw se determ ne.

3. Cainms may be dismssed for failure to appear or prosecute or be
restored to the cal endar for good cause shown, in the discretion of the



court.

4. \WWhere an award is nade for the appropriation by the state of real
property or any interest therein or for danages to real property caused
by the state, interest thereon, if any, shall be suspended by the clerk
of the court in and by the judgment fromthe expiration of thirty days
after notification in witing by the attorney-general to the claimant or
his attorney that the attorney-general is ready and willing to approve
title to the property covered by the award upon the presentation to him
of proper proofs, instrunments and vouchers, to the date of such
presentation, unless otherw se ordered by the court or a judge thereof
on an application by the claimant or his attorney, made prior to the
entry of judgnment and on notice to the attorney-general, showi ng a
satisfactory reason why interest should not be suspended.

Before the entry of judgnent, the attorney-general shall notify the
clerk of the court in witing of the period of tine, if any, during
which interest on the award shall be suspended pursuant to this
subdi vi si on.

§ 20. Judgnents and paynent thereof. 1. The determ nation of the court
upon a claimshall be by a judgnent to be entered, certified and served
as provided by the rules of the court.

2. If the claimarises in a case where the state seeks to appropriate
or has appropriated land for a public use, the judgnment shall contain a
description of such |and.

3. For all purposes, including filing and docketing, a judgnent
rendered in the court of clainms in favor of the state shall be deenmed to
have been rendered in the county of Al bany, and a transcript of such
judgnment, certified by the clerk of the court, may be filed and docketed
in the clerk's office of Al bany county and enforced in the same nanner
and have the sanme effect as a judgnent of the suprenme court.

4. A judgnent agai nst claimant on any cl ai mprosecuted as provided in



this act shall forever bar any further claimor denand agai nst the state
arising out of the matters involved in the controversy.

5. The conptroller upon the consent of the attorney-general nay pay
such portion of the judgnment of the court of clains fromwhich appeal
has not been taken by the state. On notion, the appellate division to
whi ch appeal has been taken nmay, pending appeal, by order direct the
conptroller to pay such portions of the judgnment from which appeal has
not been taken by the state. Any such paynent shall be w thout prejudice
to the rights of the state or the claimant on such appeal.

5-a. Were an appeal has been taken by either the clainmant or the
state or by both the clainmant and the state fromall or part of a
judgnment of the court of clains, the conptroller, upon the
reconmendati on of the attorney general nmay deposit in a special account
all or any part of the anmount directed to be paid in the judgnent.
Interest on the anpunt deposited shall not be allowed fromthe
expiration of twenty days after notification in witing by the
conptroller to the claimant or his attorney that the conptroller is
ready and willing to pay said anpbunt upon presentation of the
i nstruments and vouchers required by lawto be filed in his office. Upon
presentation of such instrunments and vouchers the conptroller is
authorized to pay said anount, with interest as herein provided, to the
claimant. Any such deposit or payment shall be without prejudice to the
rights of the state or the clainant on such appeal .

6. No such judgnment shall be paid until there shall be filed with the
conptroller a copy thereof duly certified by the clerk of the court of
clainms together with a certificate of the attorney-general that no
appeal has been or will be taken by the state fromthe judgnent or part
t hereof specified in the certificate, and a rel ease and wai ver by the
attorney for the clainmant of any lien for services upon said claimnt's
cause of action, claim award, verdict, report, decision or judgnment in
favor of said claimnt, which said attorney may have thereon under and
by virtue of section four hundred and seventy-five of the judiciary |aw,
and where an award i s made by reason of the appropriation of |land or any
interest therein for a public use or for damages to | and caused by the



state, there shall also be filed with the conptroller, a satisfactory
abstract of title and certificate of search as to incunbrances, show ng
t he person demandi ng such danages to be legally entitled thereto.

6-a. Notwi thstanding the provisions of subdivisions five, five-a and
six of this section, in any case where a judgnent or any part thereof is
to be paid to an incarcerated individual serving a sentence of
i mprisonment with the state departnment of corrections and community
supervision or to a prisoner confined at a |local correctional facility,
the conptroller shall give witten notice, if required pursuant to
subdi vi sion two of section six hundred thirty-two-a of the executive
law, to the office of victimservices that such judgnment shall be paid
thirty days after the date of such noti ce.

7. Interest shall be allowed on each judgnment of the court of clains
fromthe date thereof until paynent is actually made, provided, however,
that interest shall be suspended and shall not be all owed:

a. In the event a certificate of no appeal is not forwarded by the
claimant to the office of the conptroller of the state of New York
within thirty days fromdate of mailing said certificate to the clai nant
by the attorney general, then interest shall be suspended from date of
mailing to date of receipt of said certificate by the conptroller

b. In the event a satisfaction of judgnment and wai ver of attorney's
lien is not forwarded within thirty days after mailing of said
satisfaction of judgnment and wai ver of attorney's lien by the attorney
general, interest shall be suspended for that period of tine fromthe
date of mailing the satisfaction of judgnment and wai ver of attorney's
lien to the date that the sanme is received by the conptroller

8. The provisions of this section as to limtation of interest shal
not apply, however, to judgnents paid fromthe various trust funds or
sinking funds of the state, which funds shall be entitled to interest
until the twentieth day after an appropriation is available for the
rei mbursenent thereof or until paynent, if paynent be sooner made.



9. Notwi thstandi ng any ot her provision of [aw, when any advance
paynment has been nmade pursuant to any statute relating to the
appropriation of property by the state, the conptroller, on paying the
judgnment of the court of clains for the real property acquired, shal
deduct fromthe total anobunt awarded as principal and interest the
anount of principal paid under the terns of the partial paynent offer
and all interest thereon; and only the bal ance of such judgnment shall be
payabl e.

10. On or before January fifteenth the conptroller, in consultation
with the departnent of |aw and ot her agencies as may be appropriate,
shall submt to the governor and the |egislature an annual accounting of
judgnments and interest paid pursuant to this section during the
precedi ng and current fiscal years. Such accounting shall include, but
not be limted to the nunber, type and anount of clains so paid, as well
as an estinmate of clains to be paid during the remai nder of the current
fiscal year and during the follow ng fiscal year

§ 20-a. Settlenment of clainms. Notw thstandi ng any inconsi stent
provision of this act or of the state finance |aw, the conptroller shal
exam ne, audit, and certify for paynent the settlenent of any claim
filed in the court of clains for injuries to personal property, real
property, or for personal injuries caused by the tort of an officer or
enpl oyee of the state while acting as such officer or enpl oyee, provided
that a stipulation of settlenent executed by the parties shall have been
approved by order of the court. No such stipulation shall be executed on
behal f of the state without, after consultation with the director of the
budget, the approval of the head of the departnent or agency having
supervi sion of the officer or enployee alleged to have caused the
injuries and of the attorney general. The attorney general shall cause a
review to be nade within the departnent of |law of all cases filed in the
court of clainms to determ ne which cases are appropriate for possible
settlenment. Paynent of any claimmade pursuant to the approval of a
settlenment by the court shall be made fromthe funds appropriated for
t he purpose of paynent of judgnents against the state pursuant to
section twenty of this act. In any case where paynent is to be nade to



an incarcerated individual serving a sentence of inprisonment with the
state departnent of corrections and conmmunity supervision or to a

pri soner confined at a local correctional facility, the procedures set
forth in subdivision six-a of section twenty of this article shall be
foll owed. On or before January fifteenth the conptroller, in
consultation with the departnent of |aw and ot her agencies as may be
appropriate, shall submt to the governor and the | egislature an annual
accounting of settlements paid pursuant to this section during the
precedi ng and current fiscal years. Such accounting shall include, but
not be limted to the nunber, type and anount of clains so paid, as well
as an estinmate of clains to be paid during the remai nder of the current
fiscal year and during the follow ng fiscal year

8§ 21. Conprom se of canal clains. No clains brought against the state
on account of the canal shall be settled or conprom sed for any anount
W thout the witten consent thereto by the comm ssioner of
transportation or his duly authorized representative.

§ 22. Determ nation of ownership of awards for property appropriated.
1. In the event there may be adverse and conflicting clainms asserted to
an award for property appropriated by the state or any part thereof, or
if there be any apparent |ien or encunbrance on the property so
appropriated, or on any interest therein, or any dower or other interest
whi ch has been asserted by any party as affecting the rights to an
award, or which has caused the attorney general or other official of the
state to refuse to make paynent of any portion of the award, the court
may, upon notion of a party in an action to determ ne the anount of said
award, order the interpleader or joinder of anyone claimng or inputed
to have such a claimor interest.

The court shall determine the respective interests and rights of the
parties to the award and the nethod of apportionnment thereof, and direct

to whomthe sanme shall be paid.

2. In the event the court is unable for any reason to determ ne the



various interests in the award for the property appropriated, and in any
ot her case as justice requires, it may, in and by its award and judgnent
direct the conptroller to deposit the anpbunt awarded as conpensation for
the property appropriated in any bank in which noneys bel onging to the
fund from whi ch such conpensation is payable nmay be deposited, to the
account of such award. In any case where the court has directed a
deposit in accordance with this subdivision, the conptroller may, at his
option, deposit such noney in a sub-account of the em nent domain
account established by section ninety-seven-dd of the state finance |aw.
Any deposits made pursuant to this subdivision shall be paid and
distributed to the persons entitled to the sane as ordered by the
suprene court on application of any person interested in such award.

8§ 23. Disposition of anmount of award deposited. |If the anount awarded
i s deposited, as provided by section twenty-two of this act, any person
claimng an interest in the fund may apply to the supreme court in and
for the county of Al bany, for an order of distribution. Such application
shall be made by verified petition setting forth the rights of any and
all persons who nay have, or claimto have, any interest in or lien or
i ncunbrance on, the property so appropriated and the award therefor, and
t he nanes and addresses of such persons, if known. Thereupon, such court
shall make an order, describing the property so appropriated, directed
to the attorney-general of the state of New York and to all such persons
and to any ot hers who may be unknown, who have or claimto have, any
right, title, interest, claimor denmand in or to said appropriated
property or said award, requiring themto appear before such court and
to present their clains or demands on account of such appropriation, at
atime and place stated in the order, in the city of Al bany, not |ess
than thirty days after service of such order, and show cause why a fina
order of distribution should not be nade. |If any such persons appear by
such petition to be residents of the state of New York, the order shal
be served in the same nanner as a summons nay be served in an action in
the suprene court. If the petition states that any are non-resi dents of
the state or that the nanes or addresses of any are unknown, the order
shall require the service of the order by publication as provided by
section fourteen of this act. The court nmay on the return day hear al



persons interested and make a final order of distribution or refer any
claimto a referee to hear, try and report. The court may |ikew se on
the confirmation of a report of a referee, after eight days' notice to
t hose who appeared on the return day, make a final order of
distribution. If all the interested parties are conpetent and over the
age of twenty-one years they may enter into a witten stipulation
providing for the distribution and the court shall thereupon issue an
order which shall inplenent the stipulation. The determ nation of the
court and final order of distribution shall, unless set aside or
reversed on appeal, be final and conclusive upon the owners or other
persons claimng any interest in or lien or incunbrance on the property
so appropriated and the award therefor.

8§ 24. Appeal s generally. Either party may appeal from an order or
judgnment of the court of clains, or of a referee to hear and determ ne
of such court, to the appellate division of the suprenme court of the
departnment in which the clainms relating to the orders or judgnents
appeal ed, arose. The appeal from a judgnent may be taken upon questions
of law or of fact, or both, or for an all eged excess or insufficiency of
t he judgnent. Upon such appeal, the court may affirm reverse or nodify
t he judgnent granting such award and judgnent as the court of clains
shoul d have granted, or dism ss the appeal or grant a newtrial or remt
for further proceedings. The provisions of the civil practice |aw and
rules relating to appeals in the suprene court apply, so far as
practicable, to appeals fromorders or judgnents of the court of clains
or fromorders of its referee, except as nodified in this article.

8§ 25. Tinme and manner of taking appeal. An appeal nust be taken
within thirty days after the service of the order or judgnent with
notice of entry, or the service by the clerk of a certified copy of the
order or judgnent, by serving upon the claimnt or his attorney, or upon
the attorney-general, and upon the clerk, in Iike nanner as in the
suprene court, a witten notice to the effect that the appellant appeal s
fromthe order or fromthe judgnent or froma specified part thereof,
and briefly stating the grounds of the appeal.



§ 26. Case on appeal. The appellant shall serve upon the adverse
party a case containing so nuch of the evidence as the appellant my
deem necessary to present the questions raised by the appeal. The
respondent nay propose and serve anendnents thereto. The case may be
settled by any judge who concurred in the judgnent. The court shall by
rule regulate the tine and procedure for the foregoing. The court nay
al so dispense with the printing of the exhibits, in which case the
original exhibits or agreed copies may be subnmitted to the appellate
di vi si on.

§ 27. Taxation of costs, fees and disbursenents. Except as provided
in section 701 of the em nent domain procedure | aw and sections 3126 and
8303-a of the civil practice |aw and rules, costs, w tnesses' fees and
di sbursenents shall not be taxed, nor shall counsel or attorney's fees
be allowed by the court to any party.

8§ 28. Allowance for expense of searches in certain cases. The court
of clainms, whenever the appraised value of the prem ses appropri ated
shall be less than two hundred dollars, shall in their award nmake a
reasonabl e al |l owance for the expense of procuring the abstract of title
and certificate of search as to incunbrances, which the statutes require
shall be furnished the conptroller before paynent of any damages which
may be awarded for the pernmanent appropriation of |and or water.

ARTI CLE |V
LAWS REPEALED; WHEN TO TAKE EFFECT
Section 29. Laws repeal ed.
30. When to take effect.

8§ 29. Laws repealed. Chapter nine hundred and twenty-two of the | aws
of nineteen hundred twenty and all acts anendatory thereof are hereby



repeal ed.

8§ 30. Wien to take effect. This act shall take effect July first,
ni net een hundred thirty-nine.



