8§ 730.50 Fitness to proceed; indictnent.

1. When a superior court, follow ng a hearing conducted pursuant to
subdi vi sion three or four of section 730.30 of this article, is
satisfied that the defendant is not an incapacitated person, the
crimnal action against himor her nust proceed. If it is satisfied that
the defendant is an incapacitated person, or if no notion for such a
hearing is nade, it nust adjudicate himor her an incapacitated person,
and nust issue a final order of observation or an order of conmm tnent.
When the indictnent does not charge a felony or when the defendant has
been convicted of an offense other than a felony, such court (a) mnust
i ssue a final order of observation commtting the defendant to the
cust ody of the comm ssioner for care and treatnent in an appropriate
institution for a period not to exceed ninety days fromthe date of such
order, provided, however, that the comm ssioner may designate an
appropriate hospital for placenent of a defendant for whoma final order
of observation has been issued, where such hospital is licensed by the
of fice of nental health and has agreed to accept, upon referral by the
commi ssi oner, defendants subject to final orders of observation issued
under this subdivision, and (b) nust dismss the indictnent filed in
such court agai nst the defendant, and such dism ssal constitutes a bar
to any further prosecution of the charge or charges contained in such
i ndi ctment. Upon the issuance of a final order of observation, the
district attorney shall inmediately transmt to the conm ssioner, in a
manner intended to protect the confidentiality of the information, a
list of names and contact infornmation of persons who nay reasonably be
expected to be the victimof any assault or any violent felony offense,
as defined in the penal law, or any offense listed in section 530.11 of
this chapter which would be carried out by the commtted person;
provi ded that the person who reasonably may be expected to be a victim
does not need to be a nenber of the sane fam |y or household as the
commtted person. Wien the indictnment charges a felony or when the
def endant has been convicted of a felony, it nust issue an order of
commtment commtting the defendant to the custody of the conm ssioner
for care and treatnment in an appropriate institution or, upon the
consent of the district attorney, conmitting himor her to the custody
of the comm ssioner for care and treatnent on an out-patient basis, for



a period not to exceed one year fromthe date of such order. Upon the
i ssuance of an order of conmitnent, the court nust exonerate the
defendant's bail if he or she was previously at liberty on bail;

provi ded, however, that exoneration of bail is not required when a
defendant is commtted to the custody of the conm ssioner for care and
treatment on an out-patient basis. Wien the defendant is in the custody
of the comm ssioner pursuant to a final order of observation, the
commi ssioner or his or her designee, which nmay include the director of
an appropriate institution, imediately upon the di scharge of the

def endant, mnust certify to such court that he or she has conplied with
the notice provisions set forth in paragraph (a) of subdivision six of
section 730.60 of this article.

2. Wen a defendant is in the custody of the conm ssioner i mediately
prior to the expiration of the period prescribed in a tenporary order of
comm t ment and the superintendent of the institution wherein the
defendant is confined is of the opinion that the defendant continues to
be an i ncapacitated person, such superintendent nust apply to the court
that issued such order for an order of retention. Such application nust
be made within sixty days prior to the expiration of such period on
fornms that have been jointly adopted by the judicial conference and the
commi ssi oner. The superintendent nmust give witten notice of the
application to the defendant and to the nmental hygi ene | egal service.
Upon recei pt of such application, the court nay, on its own notion,
conduct a hearing to determ ne the issue of capacity, and it nust
conduct such hearing if a demand therefor is nade by the defendant or
the nental hygiene | egal service within ten days fromthe date that
notice of the application was given them If, at the conclusion of a
heari ng conducted pursuant to this subdivision, the court is satisfied
that the defendant is no | onger an incapacitated person, the crimnal
action against himnust proceed. If it is satisfied that the defendant
continues to be an incapacitated person, or if no demand for a hearing
is made, the court mnust adjudicate himan incapacitated person and mnust
i ssue an order of retention which shall authorize continued custody of
t he defendant by the comm ssioner for a period not to exceed one year.

3. Wien a defendant is in the custody of the conm ssioner imrediately



prior to the expiration of the period prescribed in the first order of
retention, the procedure set forth in subdivision two shall govern the
application for and the issuance of any subsequent order of retention,
except that any subsequent orders of retention nust be for periods not
to exceed two years each; provided, however, that the aggregate of the
periods prescribed in the tenporary order of commtnent, the first order
of retention and all subsequent orders of retention nust not exceed
two-thirds of the authorized maxi mumterm of inprisonnment for the

hi ghest cl ass felony charged in the indictnent or for the highest class
fel ony of which he was convi cted.

4. \Wen a defendant is in the custody of the comm ssioner at the
expiration of the authorized period prescribed in the | ast order of
retention, the crimnal action pending against himin the superior court
that issued such order shall termnate for all purposes, and the
commi ssi oner nust pronptly certify to such court and to the appropriate
district attorney that the defendant was in his custody on such
expiration date. Upon receipt of such certification, the court nust
dism ss the indictnment, and such dism ssal constitutes a bar to any
further prosecution of the charge or charges contained in such
i ndi ct ment .

5. When, on the effective date of this subdivision, any defendant
remains in the custody of the commi ssioner pursuant to an order issued
under forner code of crimnal procedure section six hundred sixty-two-b,
t he superintendent or director of the institution where such defendant
is confined shall, if he believes that the defendant continues to be an
i ncapacitated person, apply forthwith to a court of record in the county
where the institution is located for an order of retention. The
procedures for obtaining any order pursuant to this subdivision shall be
i n accordance with the provisions of subdivisions two, three and four of
this section, except that the period of retention pursuant to the first
order obtained under this subdivision shall be for not nore than one
year and any subsequent orders of retention nust be for periods not to
exceed two years each; provided, however, that the aggregate of the tine
spent in the custody of the comm ssioner pursuant to any order issued in
accordance with the provisions of former code of crimnal procedure



section six hundred sixty-two-b and the periods prescribed by the first
order obtained under this subdivision and all subsequent orders of
retention nmust not exceed two-thirds of the authorized maxi num term of
i mprisonment for the highest class felony charged in the indictnment or
t he hi ghest class felony of which he was convi ct ed.



