8§ 730.40 Fitness to proceed; local crimnal court accusatory instrunent.

1. When a local crimnal court, followi ng a hearing conducted pursuant
to subdivision three or four of section 730.30 of this article, is
satisfied that the defendant is not an incapacitated person, the
crimnal action against himor her nust proceed. If it is satisfied that
the defendant is an incapacitated person, or if no notion for such a
hearing is nade, such court nust issue a final or tenporary order of
observation conmtting himor her to the custody of the conm ssioner for
care and treatnent in an appropriate institution for a period not to
exceed ninety days fromthe date of the order, provided, however, that
t he conm ssioner nay designate an appropriate hospital for placenent of
a defendant for whoma final order of observation has been issued, where
such hospital is licensed by the office of nental health and has agreed
to accept, upon referral by the comm ssioner, defendants subject to
final orders of observation issued under this subdivision. Wen a |ocal
crimnal court accusatory instrunent other than a felony conpl aint has
been fil ed agai nst the defendant, such court nust issue a final order of
observation. When a fel ony conplaint has been filed agai nst the
def endant, such court rnust issue a tenporary order of observation
commtting himor her to the custody of the comm ssioner for care and
treatment in an appropriate institution or, upon the consent of the
district attorney, conmtting himor her to the custody of the
commi ssioner for care and treatment on an out-patient basis, for a
period not to exceed ninety days fromthe date of such order, except
that, with the consent of the district attorney, it nay issue a final
order of observation. Upon the issuance of a final order of observation,
the district attorney shall imediately transmt to the conm ssioner, in
a manner intended to protect the confidentiality of the information, a
list of names and contact infornmation of persons who nay reasonably be
expected to be the victimof any assault or any violent felony offense,
as defined in the penal law, or any offense listed in section 530.11 of
this chapter which would be carried out by the commtted person;
provi ded that the person who reasonably may be expected to be a victim
does not need to be a nenber of the sanme fam |y or household as the
comm tted person.



2. (a) Wien a local crimnal court has issued a final order of
observation, it mnust:

(1) order the appropriate institution designated by the comm ssioner
to provide for discharge planning pursuant to subdivisions (f) and (Qg)
of section 29.15 of the nmental hygiene law, if applicable, which shal
include referrals to the single point of access or other outpatient
provi ders, provided such referrals are clinically indicated. Nothing in
t hi s subparagraph shall be construed to require a referral to services
for which the defendant is not eligible or where otherw se prohibited by
l aw, including where patient consent is required and has not been
provi ded; and

(2) dism ss the accusatory instrunment filed in such court against the
def endant and such di smi ssal constitutes a bar to any further
prosecution of the charge or charges contained in such accusatory
i nstrunent .

(b) When the defendant is in the custody of the comm ssioner pursuant
to a final order of observation, the comm ssioner or such comm ssioner's
desi gnee, which may include the director of an appropriate institution,

i mredi at el y upon the discharge of the defendant, nust certify to such
court that the comm ssioner or such conm ssioner's designee has conplied
with the notice provisions set forth in paragraph (a) of subdivision six
of section 730.60 of this article and the referral provisions set forth
i n paragraph (a) of this subdivision. Wen the defendant is in the

cust ody of the comm ssioner at the expiration of the period prescribed
in a tenporary order of observation, the proceedings in the |ocal
crimnal court that issued such order shall termnate for all purposes
and the conm ssioner nust pronptly certify to such court and to the
appropriate district attorney that the defendant was in the

commi ssioner's custody on such expiration date. Upon recei pt of such
certification, the court nust dismss the felony conplaint filed agai nst
t he def endant.

3. When a local crimnal court has issued an order of exam nation or a
tenporary order of observation, and when the charge or charges contai ned
in the accusatory instrunent are subsequently presented to a grand jury,
such grand jury need not hear the defendant pursuant to section 190.50
unl ess, upon application by defendant to the superior court that



i npanel ed such grand jury, the superior court determ nes that the
defendant is not an incapacitated person.

4. Wien an indictnent is filed against a defendant after a | ocal
crimnal court has issued an order of exam nation and before it has
i ssued a final or tenporary order of observation, the defendant nust be
pronptly arraigned upon the indictnment, and the proceedings in the |ocal
crimnal court shall thereupon termnate for all purposes. The district
attorney must notify the local crimnal court of such arraignnment, and
such court rnust thereupon dism ss the accusatory instrunment filed in
such court against the defendant. If the director has submitted the
exam nation reports to the local crimnal court, such court nust forward
themto the superior court in which the indictment was filed. If the
director has not submtted such reports to the local crimnal court, he
nmust submt themto the superior court in which the indictnment was
filed.

5. When an indictnment is tinely filed against the defendant after the
i ssuance of a tenporary order of observation or after the expiration of
the period prescribed in such order, the superior court in which such
indictment is filed nust direct the sheriff to take custody of the
defendant at the institution in which he is confined and bring him
before the court for arraignnment upon the indictnent. After the
defendant is arraigned upon the indictnent, such tenporary order of
observation or any order issued pursuant to the nental hygiene | aw after
the expiration of the period prescribed in the tenporary order of
observation shall be deemed nullified. Notw thstandi ng any ot her
provision of law, an indictnent filed in a superior court against a
defendant for a crine charged in the felony conplaint is not tinely for
t he purpose of this subdivision if it is filed nore than six nonths
after the expiration of the period prescribed in a tenporary order of
observation issued by a local crimnal court wherein such felony
conpl aint was pending. An untinely indictnent nust be dism ssed by the
superior court unless such court is satisfied that there was good cause
for the delay in filing such indictnent.



