8§ 440.47 Motion for resentence; donestic viol ence cases.

1. (a) Notw thstandi ng any contrary provision of |aw, any person
confined in an institution operated by the departnent of correction and
comunity supervision serving a sentence with a mni numor determ nate
termof eight years or nore for an offense conmtted prior to the
effective date of this section and eligible for an alternative sentence
pursuant to section 60.12 of the penal |aw may, on or after such
effective date, submt to the judge or justice who inposed the original
sent ence upon such person a request to apply for resentencing in
accordance with section 60.12 of the penal |aw. Such person nust include
in his or her request docunentation proving that she or he is confined
in an institution operated by the departnent of corrections and
comunity supervision serving a sentence with a mninumor determ nate
termof eight years or nore for an offense conmtted prior to the
effective date of this section and that she or he is serving such
sentence for any offense eligible for an alternative sentence under
section 60.12 of the penal |aw.

(b) If, at the tinme of such person's request to apply for resentencing
pursuant to this section, the original sentencing judge or justice is a
judge or justice of a court of conpetent jurisdiction, but such court is
not the court in which the original sentence was inposed, then the
request shall be randonmly assigned to another judge or justice of the
court in which the original sentence was inposed. |f the original
sentencing judge is no |longer a judge or justice of a court of conpetent
jurisdiction, then the request shall be randomy assigned to anot her
judge or justice of the court.

(c) If the court finds that such person has net the requirenments to
apply for resentencing in paragraph (a) of this subdivision, the court
shall notify such person that he or she may submt an application for
resent enci ng. Upon such notification, the person may request that the
court assign himor her an attorney for the preparation of and
proceedi ngs on the application for resentencing pursuant to this
section. The attorney shall be assigned in accordance with the
provi si ons of subdivision one of section seven hundred seventeen and
subdi vi si on four of section seven hundred twenty-two of the county | aw
and the rel ated provisions of article eighteen-A of such | aw.



(d) If the court finds that such person has not net the requirenents
to apply for resentencing in paragraph (a) of subdivision one of this
section, the court shall notify such person and dism ss his or her
request w thout prejudice.

2. (a) Upon the court's receipt of an application for resentencing,
the court shall pronptly notify the appropriate district attorney and
provi de such district attorney with a copy of the application.

(b) If the judge or justice that received the application is not the
original sentencing judge or justice, the application nmay be referred to
the original sentencing judge or justice provided that he or she is a
judge or justice of a court of conpetent jurisdiction and that the
applicant and the district attorney agree that the application should be
referred.

(c) An application for resentencing pursuant to this section mnust
i nclude at | east two pieces of evidence corroborating the applicant's
claimthat he or she was, at the time of the offense, a victim of
donestic viol ence subjected to substantial physical, sexual or
psychol ogi cal abuse inflicted by a nenber of the sane famly or
househol d as the applicant as such termis defined in subdivision one of
section 530.11 of this chapter.

At | east one piece of evidence nust be either a court record,
pre-sentence report, social services record, hospital record, sworn
statenent froma witness to the donestic violence, |aw enforcenent
record, domestic incident report, or order of protection. Qher evidence
may include, but shall not be limted to, |ocal and state departnent of
corrections records, a showi ng based in part on docunentation prepared
at or near the tinme of the comm ssion of the offense or the prosecution
t hereof tending to support the person's claim or when there is
verification of consultation with a |icensed nedical or nental health
care provider, enployee of a court acting within the scope of his or her
enpl oynment, nenber of the clergy, attorney, social worker, or rape
crisis counselor as defined in section forty-five hundred ten of the
civil practice law and rules, or other advocate acting on behalf of an
agency that assists victins of domestic violence for the purpose of
assi sting such person with donmestic violence victimcounseling or



support.

(d) If the court finds that the applicant has not conplied with the
provi si ons of paragraph (c) of this subdivision, the court shall dismss
t he application w thout prejudice.

(e) If the court finds that the applicant has conplied with the
provi si ons of paragraph (c) of this subdivision, the court shall conduct
a hearing to aid in making its determ nation of whether the applicant
shoul d be resentenced in accordance with section 60.12 of the penal |aw.
At such hearing the court shall determ ne any controverted i ssue of fact
rel evant to the issue of sentencing. Reliable hearsay shall be
admi ssi bl e at such heari ngs.

The court nmay consider any fact or circunstances relevant to the
i nposition of a new sentence which are subnmitted by the applicant or the
district attorney and may, in addition, consider the institutional
record of confinenment of such person, but shall not order a new
pre-sentence investigation and report or entertain any natter
chal | engi ng the underlying basis of the subject conviction. The court's
consideration of the institutional record of confinenment of such
applicant shall include, but not be Iimted to, such applicant's
participation in or willingness to participate in programmng such as
donestic viol ence, parenting and substance abuse treatnent while
i ncarcerated and such applicant's disciplinary history. The fact that
t he applicant may have been unable to participate in treatnment or other
programm ng while incarcerated despite such applicant's willingness to
do so shall not be considered a negative factor in determning a notion
pursuant to this section.

(f) If the court determ nes that the applicant should not be
resentenced in accordance with section 60.12 of the penal |law, the court
shal |l inform such applicant of its decision and shall enter an order to
that effect. Any order issued by a court pursuant to this section nust
include witten findings of fact and the reasons for such order.

(g) If the court determ nes that the applicant should be resentenced
i n accordance with section 60.12 of the penal law, the court shal
notify the applicant that, unless he or she withdraws the application or
appeals fromsuch order, the court will enter an order vacating the
sentence originally inposed and i nposing the new sentence to be inposed



as authorized by section 60.12 of the penal |aw. Any order issued by a
court pursuant to this section mnmust include witten findings of fact and
t he reasons for such order

3. An appeal may be taken as of right in accordance with applicable
provi sions of this chapter: (a) froman order denying resentencing; or
(b) froma new sentence inposed under this provision and may be based on
the grounds that (i) the termof the new sentence is harsh or excessive;
or (ii) that the termof the new sentence is unauthorized as a matter of
| aw. An appeal in accordance with the applicable provisions of this
chapter may al so be taken as of right by the applicant froman order
speci fying and inform ng such applicant of the termof the determ nate
sentence the court woul d i npose upon resentencing on the ground that the
term of the proposed sentence is harsh or excessive; upon remand to the
sentencing court follow ng such appeal the applicant shall be given an
opportunity to withdraw an application for resentenci ng before any
resentence is inposed. The applicant nmay request that the court assign
himor her an attorney for the preparation of and proceedi ngs on any
appeal s regarding his or her application for resentencing pursuant to
this section. The attorney shall be assigned in accordance with the
provi si ons of subdivision one of section seven hundred seventeen and
subdi vi si on four of section seven hundred twenty-two of the county | aw
and the rel ated provisions of article eighteen-A of such | aw.

4. In calculating the newtermto be served by the applicant pursuant
to section 60.12 of the penal |aw, such applicant shall be credited for
any jail time credited towards the subject conviction as well as any
period of incarceration credited toward the sentence originally inposed.



